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APPELLATE  COURTS  OF  ILLINOIS. 


Third  District — May  Term,  1889. 


Christian  Linck 

V. 

Walter  Scheffel,  by  Next  Friend,  etc. 

Dogs — Personal  Injury — Action  for  Damages — Measure  of—Instruc- 
tions,  When  Error  in  Immaterial— A  lleged  Negligence  of  Infant—Evidence, 

1.  On  appeal  from  judgment  for  plaintiff  in  an  action  to  recover 
damages  for  injury  to  minor  from  bite  of  a^dog,  it  is  held:  That  whether  or 
not  an  instruction  on  the  measure  of  damages  was  incorrect  is  immaterial  on 
either  of  two  grounds:  Ist.  That  no  point  was  made  in  the  court  below 
on  motion  for  a  new  trial  that  the  damages  were  excessive.  2d.  That  the 
damages  were  not  excessive,  hence  the  defendant  was  not  injured  h^  the 
inntruction,  even  if  erroneous. 

2.  Instructions  which  placed  plaintiff,  a  child  of  seven  years,  virtually 
upon  the  same  plane  of  care  and  diligence  as  an  adult,  should  be  refused. 
It  is  for  the  jury  to  determine  from  the  age  and  intelligence  of  the  child 
whether  he  used  due  care  or  not. 

3.  Evidence  tending  to  show  that  defendant's  dog,  at  other  times  and  to 
other  persons  than  those  referred  to  by  plaintiff's  witnesses,  was  quiet  and 
had  never  offered  to  bite,  should  be  refused. 

4.  Evidence  tending  to  show  that  plaintiff  at  other  times  and  places  had 
teased  and  worried  the  dog  is  inadmissible. 

[Opinion  filed  November  23,  1889.] 
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Vol.  82.]  Li  nek  y.  Scheffel. 

Appeal  from  the  Circuit  Court  of  Montgomery  County; 
the  Hon.  J.  Foukk,  Judge,  presiding. 

Messrs.  Lane  &  Cooper,  A.  N.  Kinosbubt  and  Geobgb 
Peppebdinb,  for  appellant 

Messrs.  George  L.  Zink  and  James  M.  TErrrr,  for  appellee. 

Tn  the  ease  of  Buckley  v.  Leonard,  4  Donio,  500,  it  was 
held  that  when  the  owner  of  a  dog  which  had  bitten  other 
persons  had  notice  of  the  fact,  and  afterward  suffered  hira 
to  be  at  large,  when  he  bit  the  plaintiff,  it  was  no  answer  to 
the  action  for  the  injury  to  the  plaintiff  to  show  that  the  dog 
was  generally  inoffensive.  The  court  say  such  evidence  is 
hnniaterial. 

That  case  was  followed  and  fully  approved  by  the  case  of 
Mann  v.  Weiand,  81  Pa.  St.  243. 

As  early  as  1861  our  Supreme  Court,  in  the  case  of  C,  B. 
&  Q.  E.  K.  Co.  V.  Dewey,  26  111.  258,  announced  the  doctrine 
that  a  child  could  not  be  required  to  exercise  the  same  degree 
of  caution  and  care  as  one  of  mature  years.  That  case  has 
been  followed  by  a  number  of  cases.  See  C.  &  A.  R.  K.  Co. 
v.  Gregory,  68  III.  226;  C.  &  A.  R.  R.  Co.  v.  Murray,  71  111. 
601;  Railroad  Co.  v.  Gladman,  15  Wall.  408;  Chicago  v.  Iles- 
ing,  83  III.  204;  Kerr  v.  Forgne,  54  111.  482;  Weick  v.  lender, 
75  111.  93;  C.  &  A.  R.  R.  Co.  v.  Becker,  76  III.  25;  R  R.  I  & 
St.  L.  R  R  Co.  v.  Delaney,  82  III.  198;  Meibus  v.  Dodge,  38 
Wis.  300;  Plumley  v.  Birge,  124  Mass.  57;  Lynch  v.  Smith, 
104  Mass.  52;  Ostertag  v.  Pacific  R  R  Co.,  64  Mo.  423. 

Counsel  complain  that  appellant  was  not  permitted  to  prove 
that  appellee  had  thrown  stones  at  the  dog,  and  so  had  made 
him  vicious  toward  appellee.  The  court  properly  excluded 
that  testimony,  because  it  was  immaterial  and  could  only  tend 
to  mislead  the  jury.  Flansburg  v.  Basin,  3  111.  App.  531; 
Mailer  v.  McKesson,  73  N.  Y.  195. 

In  Smith  v.  Pelah,  2  Strange,  1264,  held,  if  a  dog  has  once 
bitten  a  man,  and  the  owner,  having  notice  thereof,  keeps  the 
dog,  a  suit  will  lie  against  him  by  one  who  is  bitten,  though  it 
happened  by  such  person  treading  on  the  dog's  toes,  for  it 
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was  owing  to  his  not  hanging  the  dog  on  the  first  notice.  In 
Arnold  v.  Norton,  25  Conn.  92,  it  was  held  that  satisfactory 
proof  of  a  single  instance  of  the  dog  having  previously  bitten 
a  person  was  sufficient  to  establish  the  bad  propensity.  See, 
also,  Ketbridgo  v.  Elliott,  16  K  H.  77;  Loomis  v,  Terry,  17 
Wend.  496;  Cockerhain  v.  Nixon,  11  Iredell,  269;  Worth  v. 
Gilling,  2  L.  K.  (C.  P.)  1;  Flansburg  v.  Basin,  3  111.  App.  631; 
Stumps  V.  Kelley,  22  111.  140. 

Conger,  J.  This  was  an  action  of  trespass  on  the  ca?e. 
The  appellee  was  a  boy  aged  about  seven  years,  and  on  the 
morning  of  the  28th  of  November,  1887,  was  passing  appel- 
lant's residence  with  a  hand- sled,  and  there  being  a  slight 
inclination  in  the  sidewalk  in  the  di.^ction  the  boy  was  going 
he  threw  himself  down  upon  his  sled  to  coast  down  the  incline 
when  appellant's  dog  sprang  upon  him  and  bit  him  in  the  hip. 
There  was  some  attempt  upon  the  part  of  the  appellant  to  show 
that  the  instant  before  the  boy  was  bitten  he  had  kicked  the 
dog,  or  attempted  to  do  so,  but  the  jury,  in  a  special  finding, 
found  that  he  did  not,  and  also  that  appellant's  dog  was  accus- 
tomed to  bite  mankind  prior  to  the  28th  day  of  November, 
1887,  and  that  appellant  had  knowledge  of  such  fact,  which 
findings,  we  think,  were  justified  by  the  evidence.  The  jury 
returned  a  verdict  for  seventy-five  dollars,  upon  which  judg- 
ment was  rendered,  and  appellant  brings  the  case  here  for 
review. 

It  is  urged  that  the  instructions  given  upon  the  measure  of 
damages  is  not  a  correct  statement  of  the  rule  applicable  to 
such  cases.  The  answer  to  this  objection  is  two-fold :  first,  no 
point  was  made  in  the  court  below  upon  motion  for  a  new 
trial  that  the  damages  were  excessive.  As  said  in  Jones  v. 
Jones,  71  111.  563,  "  Where  the  damages  are  excessive  the  pre- 
sumption is  that  on  being  asked,  the  court  below  will  require 
a  remittitur  to  the  proper  amount  or  grant  a  new  trial.  And 
when  no  such  request  is  made  of  the  judge  trying  the  case 
the  party  must  be  regarded  as  having  had  no  objections  to  the 
amount  of  the  finding,  or  ,if  he  had,  that  he  waived  them." 
Second,  the   damages,  in    our    judgment,  are  not  excessive. 
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and  hence  appellant  has  in  no  way  been  injured  by  the 
instructions  complained  of,  even  if  erroneous. 

Complaint  is  made  by  appellant  tliat  the  court  refused  the 
following  instructions : 

5.  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  dog's  biting  the  plaintiff  was  ]>revoked 
bv  the  plaintiff's  kicking  the  dog,  and  was  due  to  that  fact 
alone,  then  they  should  find  the  defendant  nut  guilty,  not- 
withstanding the  plaintiff  is  a  minor. 

7.  The  jury  are  instructed  that  if  they  believe  from  the 
evidence  that  the  defendant's  dog  was  irritated  and  aggravated 
to  bite  the  plaintiff,  by  being  kicked  by  the  plaintiff,  that  the 
plaintiff  can  not  take  the  advantage  of  his  own  wrong  and 
receive  as  damage  for  an  injury  received  as  a  result  of  his  own 
carelessness  and  recklessness;  and  if  the  jury  believe  from  the 
evidence  that  the  defendant's  dog  bit  the  plaintiff,  as  the  sole 
result  of  being  kicked  by  the  plaintiff,  and  not  from  the  fact 
of  being  a  dangerous  and  savage  animal  naturally,  they  will 
find  for  the  defendant. 

When  it  is  remembered  that  appellee  at  the  time  of  the 
occurrence  was  onlv  about  seven  vears  old,  it  can  be  seen  that 
these  instructions  were  calculated  to  mislead  the  jury  and 
were  properly  refused.  They  virtually  place  a])pellee  upon 
the  same  plane  of  care  and  diligence  as  an  adult,  entirely 
ignoring  the  principle  that  the  jury  must  determine  from 
the  age  and  general  intelligence  of  appellee  at  the  time, 
whether  or  not  he  used  the  care  required  of  him  by  the 
law.  C.  &  A.  R  E.  Co.  v.  Murray,  71  111.  GUI,  and  cases 
there  cited. 

The  court  below  refused  to  permit  appellant  to  show  that 
his  dog  at  other  times  and  to  other  persons  than  those  referred 
to  by  appellee's  witnesses,  was  quiet,  and  had  never  offered 
to  bite  them,  and  this  ruling  we  think  was  right;  for  it  matters 
not  what  the  dog's  general  character  for  peaceableness  was, 
if  it  could  be  shown  that  he  had  in  fact  bitten  people  without 
justification  prior  to  his  assault  upon  appellee,  and  that  appel- 
lant had  knowledge  of  it. 

Neither  would  it  have  been  proper  to  show  that  appellee 
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at  other  times  and  places  tlian  the  one  where  bitten,  had  teased 
and  worried  the  dog.  It  would  be  a  danojerous  rule  to  hold 
that  because  a  thoughtless  child  should  at  one  time  strike 
or  wony  a  dog  he  might  afterward  be  bitten  with  impunity. 

We  think  the  verdict  is  well  sustained  by  the  evidence,  and 
no  such  substantial  error  occurred  upon  the  trial  below  as  to 
require  us  to  interfere. 

The  judgment  of  the  Circuit  Court  will  therefore  be 
affirmed. 

Judgment  affirmed. 


John  A.  Reed  et  al. 

V. 

Andrew  J.  Reed  et  al. 

MaiTiaffe  SettTement — Alleged  Trust  Fund — BUI  in  Equity  hy  Children 
against  Father  to  Secure  Accounting  for  Fund  Alleged  to  Have  Been  Held 
in  Trust  for  First  Wife. 

Complainants  are  children  of  appellee  by  "a  former  wife,  who  died 
intestate.  Prior  to  his  first  wife's  death  she  became  entitled,  under  the  will 
of  her  father,  to  a  distributive  share  of  his  personal  estate.  She  personally 
settled  with  the  executor  of  her  father's  estate  for  this  share,  by  receiving 
from  him  a  note  given  by  her  husband  as  part  of  the  purchase  price  of  their 
home  farm,  purchased  by  him  some  time  before,  and  havincf  indorsed  upon 
another  similar  note  the  balance  of  the  share  due  her.  The  note  paid  in 
full  she  turned  over  to  her  husband.  The  husband  subsequently  paid  out  of 
his  own  means  the  balance  of  the  other  note.  Subsequently  the  wife,  with 
her  husband,  sold  land  devised  to  her  by  her  father,  and  the  proceeds  were 
chiefly  used  for  household  expenses  and  by  the  husband  in  his  business. 
Held:  That  appellee,  there  being  no  evidence  of  an  express  trust,  was 
not  chargeable  as  a  trustee  of  the  funds  or  property  received  from  his  wifr* 
for  the  benefit  of  her  or  her  children;  and  that  even  if  the  wife  had  been 
presumed  to  have  purchased  the  notes,  which  were  secured  by  a  purchase 
money  lien  on  the  home  farm,  to  protect  her  dower  right,  and  she  were  to 
be  considered  as  subrogated  to  the  creditor's  security,  that  lien  could  not  be 
enforced  under  a  bill  seeking  to  charge  the  husband  as  trustee. 

rOpinion  filed  November  23,  1889.] 
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Appeal  from  the  Circuit  Court  of  Morgan  Countj;  tUo 
Hon.  C.  Epleb,  Judge,  presiding. 

Mr.  Owen  P.  Thompson,  for  appellants. 

If  the  defendant,  Ileed,  had  received  in  the  same  way  this 
amount  of  money  from  a  stranger,  would  any  one  question 
the  right  of  such  person  to  hold  him  liable  as  trustee  ?  The 
rights  of  Mrs.  Reed,  and  consequently  her  lieirs,  can  be 
enforced  under  the  law,  as  it  now  exists,  the  same  as  if  she 
and  her  husband  had  been  total  strangers.  Under  the  married 
woman^s  act  of  1861,  all  the  rights  of  the  husband  in  and  to 
the  separate  estate  of  the  wife  are  swept  away,  and  the  wife 
may  own,  hold,  possess  and  enjoy  such  estate  precisely  as 
though  she  were  sole.  As  to  such  estate  and  her  relations 
thereto  she  has  no  husband. 

In  the  case  of  Patten  v.  Patten,  75  111.  440,  the  court  held 
that  if  the  husband  receipts  for  and  manages  his  wife's  sepa- 
rate estate,  with  her  consent,  the  presumption  is  that  he  docs 
so  in  the  character  of  agent,  and  it  will  not,  in  deference  to 
marital  legal  rights,  become  his  property.  If  the  husband 
claim,  as  gift,  the  burden  is  upon  him  to  establish  his  claim  by 
evidence.  See  Tomlinson  v.  Matthews,  98  111.  178;  2  Perry 
on  Trusts,  Sec.  QdS,  third  edition. 

As  to  the  Kirkman  land,  the  testimony  of  Eced  is  that  it 
was  purchased  with  what  he  called  tlie  "general  fund."  Tlie 
general  fund,  according  to  his  testimony,  was  made  up  of  his 
wife's  money  and  his  own,  commingled  together,  the  larger 
portion  of  it  being  his  wife's.  Here,  too,  the  evidence  is 
ample  to  show  a  resulting  trust.  His  wife's  money  was  used 
in  purchasing  the  land,  and  the  deed  was  taken  in  his  name. 
Our  Supreme  Court  has  held  that  the  wife  has  an  equitable 
interest  in  the  property  to  the  extent  of  the  money  furnished. 
Haines  v.  Haines,  54  111.  74;  see,  also,  Seaman  v.  Cook,  14 
III.  501;  Ward  v.  Armstrong,  84  III.  151;  Perry  on  Trusts, 
Sec.  128;  Persch  v.  Quiggle,  57  Pa.  St.  247;  Eussell  v.  Jack- 
son, 10  Hare,  209. 

The  funds  which  went  toward  the  payment  of  the  purchase 
price  of  the  Gallagher  farm  were  paid  after  the  deed  was  made, 
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and  consequently  no  resulting  trnst  can  be  said  to  exist  as  to 
those  lands.  But  we  do  insist  that  in  equity  the  $4,870.61  of 
Mrs.  Keed's  money,  that  went  into  this  farm,  and  the  benefits 
of  it  received  by  Reed,  should  be  held  to  be  a  lien  on  the 
property,  in  the  nature  of  a  vendor's  lien,  and  should  be  lield 
subject  to  sale  to  reimburse  the  trust  fund.  Wallace  v. 
McCullough,  1  Rich.  Ch.  426;  Perry  on  Trusts,  Sec.  128. 

All  of  the  money  wliich  Reed  says  his  wife  allowed  him  to 
use  and  which  is  not  a  trust  impressed  upon  'the  lands  now 
held  by  Reed,  is  nevertlieless  money  he  holds  in  trust.  The 
name  by  which  the  trust  is  to  be  known  is  wholly  immaterial, 
but  we  have  used  the  term  constructive  trust  as  applicable  to 
this  fund.  The  autliors  of  the  leading  text  books  on  the  sub- 
ject of  trusts,  viz.,  Story,  Perry  and  Pomeroy,  do  not  use  the 
sam'i  name  for  the  same  character  of  trust,  but  all  agree  that 
where  one  possesses  himself  of  trust  property,  or  who  has 
defrauded  another  of  his  estate  by  concealment  or  fraudulent 
practices,  even  though  no  fraud  was  intended  at  commence- 
ment of  the  trust  relation,  is  to  bo  held  as  a  trustee  by  con- 
struction or  operation  of  law,  and  the  parties  beneficially 
entitled  have  the  same  rights  and  remedies  against  him  that 
^they  would  be  entitled  to  as  against  an  express  trustee  who 
had  fraudulently  committed  a  breach  of  the  trust.  Perry  on 
Trusts,  Sec.  166  ;  Pomeroy's  Eq.  Jur,,  Sec.  1044 ;  Thompson 
V.Thompson,  16  Wis.  91;  Pillow  v.  Brown,  28  Ark.  240; 
McLane  v.  Johnson,  43  Yt.  48. 

Messrs.  Brown  &  Kirby,  for  appellees. 

We  respectfully  insist  that  the  presumption  of  law  is  that 
these  notes  were  the  gift  of  Susan  F.  Reed  to  Andrew  J.  Reed, 
because  of  her  love  and  affection  for  him,  and  in  support  of 
this  proposition  we  cite  the  following  cases :  Lux  v.  floflf,  47 
III.  425  ;  Story's  Equity  Jurisprudence,  Vol.  2,  Sees.  1202  and 
1203 ;  Pomeroy's  Equity  Jurisprudence,  Vol.  2,  Sec.  1041  ; 
Sidmouth  v.  Sidmouth,  2  Beavan,  447;  Maxwell  v.  Maxwell, 
109  111.  588 ;  Temple  v.  Williams,  4  Iredell's  Equity  Rep.  39 

Pleasants,   P.  J.    Appellants  are  children   of  appellee 
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Andrew  J.  Reed, by  a  former  wife,  who  died  intestate  Decem- 
ber 15,  1884.  In  January,  1880,  he  married  his  present  wife, 
after  conveying  certain  lands  to  trustees  for  her  use,  in  pursu- 
ance of  an  ante-nnptia]  agreement.  Appellants  filed  the  bill 
herein,  averring  that  he  purchased  these  and  other  lands 
described,  amounting  to  880  acies  in  Morgan  county,  with 
means  of  their  mother  derived  from  her  father's  ei'tate  and 
placed  in  his  hands  at  different  times  for  safe  kccpinji: 
for  her  and  her  children,  with  the  understanding  between 
them  that  it  was  to  be  held  by  him  in  trust  for  her,  and  that 
in  the  event  of  her  death  he  was,  as  trustee,  to  account  for 
and  pay  it  over  to  her  children ;  and  praying  that  lie  be 
required  to  convey  said  lands  to  said  children,  or  to  account 
for  and  pay  over  to  tliem  all  of  said  trust  fund,  with  the  rents, 
profits  and  interest  accrued  thereon.  Appellee's  wife,  the 
trustees  of  tlie  land  conveyed  for  her  use,  and  certain  mort- 
gagees of  other  portions  are  charged  with  notice  of  com- 
plainant's rights  and  made  parties  defendant. 

Appellee  Keed,  by  his  answer,  denied  the  alleged  trust, 
claiming  that  the  money  he  received  was  given  to  him  abso- 
hitely  by  her,  and  also  set  up  the  statutes  of  frauds  and  of 
limitations.  The  other  defendants  denied  all  notice  of  com-' 
plainant's  claims  before  they  took  their  respective  deeds  or 
mortgages  and  tliat  they  were  made  without  valuable  consid- 
eration. 

On  final  hearing  upon  the  proofs  taken  under  these  plead- 
ings, the  court  dismissed  the  bill  at  complainants'  costs,  and 
they  appealed.  Without  now  undertaking  a  full  review  of 
the  evidence  or  the  argument  for  appellants,  we  are  of  opin- 
ion, upon  a  full  consideration  of  both,  that  this  decree  should 
be  affirmed,  upon  the  ground  that  there  was  no  sufficient  proof 
of  any  ti'ust  reposed  in  appellee  Reed  in  connection  with  the 
moneys  in  question. 

There  was  none  whatever  of  any  such  understanding  as  was 
alleged.  The  nearest  approach  made  to  it  was  by  the  testi- 
mony of  two  of  the  complainants,  that  they  heard  their 
mother  say,  long  after  the  money  had  been  received  or 
applied,  and  in  the  absence  of  their  father,  that  some  of  it  had 
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gone  into  the  home  place,  and  that  the  children  ought  to  have 
a  share  of  it,  and  that  she  wanted  them  to  have  it ;  and  the 
statement  of  one  Mrs.  Hcmbrangh,  that  her  father,  in  talking 
with  her  abont  his  intention  to  marry  again,  said  he  wanted  to 
know  what  they  thought  about  it;  that  she  told  him  if  he 
would  wait  long  enough  it  would  make  no  difference  to  them, 
and  he  said,  referring  to  the  home  property,  that  befoi^  he 
married  he  would  make  satisfactorv  settlement  with  the 
children;  which  last  statement  he  denied.  This  is  not  urged 
as  satisfactory  proof  of  the  alleged  understanding  between 
him  and  his  deceased  wife.  The  reliance  is  rather  upon  a  . 
supposed  resulting  or  constructive  trust. 

It  appears  that  in  October,  1865,  she  applied  upon  two 
promissory  notes  made  by  him  and  then  belonging  to  her 
father's  estate,. the  sum  of  $4,870.51,  coming  to  her  from  that 
estate.  It  was  paid  to  her  by  the  executor,  by  suitendering 
to  her  one,  receipted  as  paid  in  full,  on  which  was  due 
$3,024.33,  and  indorsing  on  the  other,  by  her  direction,  a 
credit  of  the  balance,  $1,797.48.  These  notes  had  been  given 
on  the  18th  of  February,  1858,  to  W.  Q.  Gallagher,  in  part  pay 
ment  for  the  home  farm  then  deeded  to  him,  and  were 
assigned  to  her  father.  The  one  so  paid  she  delivered  to  her 
husband,  and  he  afterward  paid  with  his  own  means  the 
balance  remaining  due  on  the  other  and  took  it  up.  It  does 
not  appear  that  appellee  was  present  or  had  anything  to  do 
with  this  arrangement  and  transaction  with  the  executor,  or 
that  he  requested,  suggested  or  expected  it.  The  money  hav- 
ing been  thus  voluntarily  applied  by  her,  and  toward  payment 
for  land  long  before  purchased  by  and  conveyed  to  her  husband 
in  his  own  name,  it  is  not  claimed  that  a  resultina:  trust  would 
arise  thereon  as  to  that  land;  but  counsel  "insist  that  in 
equity  it  should  be  held  to  create  alien  upon  it,  in  the  nature 
of  a  vendor's  lien."  On  what  principle  it  should  be  so  held 
is  not  suggested,  and  we  think  of  none  unless  it  be  that  the 
application  of  this  money  was  not  made  by  her  voluntarily, 
but  to  protect  her  contingent  right  of  dower  in  the  premises? 
and  therefore  she  sliould  be  subrogated  to  the  creditor's 
security,  which  was  a  vendor's  lien  reserved  by  the  deed ;  for 
it  is  clear  she  could  not  make  her  husband  her  debtor  without 
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Ilia  consent  by  the  volnntarj  payment  of  his  debt  to  another. 
But  if  the  facts  ghowed  a  right  to  eiich  subrogation,  which 
we  do  not  concede,  this  is  not  a  bill  to  enforce  a  lien  of  any 
kind,  and  however  clear  the  right  to  such  relief  it  could  not 
be  pro|>erly  granted  in  this  case. 

The  responsibilities  of  a  trustee,  whatever  bo  the  kind  of 
trust,  are  eitiier  contractual  or  penal.  In  other  words,  they 
aripe  only  out  of  some  act  of  the  party  to  bo  charged,  which 
expresses  or  implies  his  acce|)tanco  of  them,  or  some  defaulti 
fraud  or  wrong  which  makes  it  equitable  that  he  should  bear 
them  without  regard  to  his  contient  But  all  the  acts  out  of 
which  any  trust  in  appellee  in  connection  with  this  money  is 
claimed  to  have  arisen,  were  shown  to  liave  been  tliose  of  his 
wife  alone,  without  so  much  to  implicate  appellee  as  his  con- 
sent to  or  knowledge  of  thenL  Of  themselves  these  facts 
indicate  that  the  money  so  applied  by  licrself  was  absolutely 
given  to  him  or  for  his  benefit  The}'  relieved  him  from  the 
necessity  of  making  any  proof  to  that  eflFect.  lie  had  no  pre- 
sumption of  agency  on  his  part  to  rebut,  as  he  would  in  case 
of  a  showing  simply  that  he  collected  or  received  it  as 
hers,  tliongh  with  her  consent,  from  a  debtor  or  custodian- 
Had  slie  been  any  other  than  his  wife  the  law  would  presume 
from  these  facts  that  it  was  a  gift;  and  for  any  return  there- 
for she  must  look  to  his  sentiments  and  not  to  any  obligation 
that  a  court  can  enforce.  The  distinction  between  receiving 
it  from  a  third  party,  as  hers,  and  receiving  it  from  herself, 
bears  on  the  pertinency  of  the  principal  authorities  cited. 
Patten  v.  Patten,  75  III.  446;  Tomlinson  v.  Matthews,  98  Id. 
178;  Perry  on  Trusts  (3d  Ed.),  Sec.  (j(jQ. 

It  further  appears  that  on  May  8, 1867,  Mrs.  Reed  with  her 
husband  conveyed  certain  land  devised  to  her  by  her  father 
to  her  brother,  for  $7,000,  of  wiiicli  $1,000  (less  the  amount 
of  a  succession  tax  deducted)  was  paid  in  cash,  and  the  residue 
in  a  note  for  $2,000  at  sixty  or  ninety  days,  and  another  for 
$4,000  at  five  years.  The  cash  was  paid  to  lier,  and  the  notes 
were  made  payable  and  delivered  to  her.  What  disposition 
was  made  of  this  money  and  these  notes  was  shown  only  by 
the  testimony  of  Mr.  Reed  himself,  who  was  called  as  a  wit- 
ness by  the  complainants.     He  stated  that  of  the  cash  he  paid 
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$500,  by  her  direction,  to  the  Church  Extension  Society,  and 
the  rest  she  expended  herself  in  furnishing  their  house  and 
getting  other  things  she  thought  necessary.  The  $2,000  note 
was  indorsed  and  delivered  by  her  to  him.  He  left  it  at  the 
bank,  drew  the  money  when  it  was  paid,  and  put  it  into 
what  he  called  the  "  general  fund,"  that  is,  "  with  what  he 
made  on  the  faim  and  what  she  got,"  whicli  fund  they  used 
for  wliatever  they  needed;  and  that  he  used  this  money,  as 
she  kne^r  he  would,  in  providing  for  the  family  and  in  his 
business,  but  just  how,  particularly,  he  could  not  remember. 
The  other  note  she  indorsed  to  the  order  of  Robert  Morrison, 
and  delivered  to  her  hubband  to  be  used  by  him,  together 
with  money  of  his  own,  to  pay  said  Morrison  for  a  lot  of  cattle 
purchased  of  him  during  that  fall.  Buying,  feeding  and 
selling  cattle  was  his  business.  He  sold  that  lot  at  a  consider- 
able loss,  but  with  what  he  got  for  it  he  bought  another,  and 
so  on.     When  first  examined  for  the  complainants  he  said  his 

I 

recollection  then  was  that  the  money  he  got  for  the  second 
bunch,  after  the  Morrison  lot,  was  used,  with  other  means,  in 
tlie  purchase  of  a  certain  piece  of  land  described — taking  the 
deed  to  himself — which  land  he  still  holds.  Afterward  he 
corrected  that  statement,  and  having  refreshed  his  memory 
from  the  deed  and  from  Ins  bank  book  and  other  papers,  stated 
that  ho  paid  for  that  land  before  he  realized  on  the  sale  of 
that  bunch. 

But  whether  the  proceeds  of  this  $4,000  note  or  any  part 
of  them  went  into  that  land  or  not  we  think  is  immaterial, 
because  it  does  not  appear  to  us  that  they  were  received  by 
him  upon  any  trust  whatever.  The  note  was  hers,  and  so 
made  that  she  could  control  it  and  dispose  of  it  as  she  should 
think  proper.  She  could  withhold  it  from  her  husband,  or 
give  it  or  loan  it,  or  intrust  it  to  him  for  her  own  or  any  other 
lawful  use.  When  she  indorsed  it  she  knew  the  use  to  which 
it  was  to  be  put  was  speculative  and  hazardous,  and  that 
knowledge  raises  a  presumption  that  it  was  not  delivered  to 
him  in  trust,  to  be  safely  kept  and  returned.  Knowing  it,  she 
could  not  have  complained  of  any  loss  suflFered  by  the  trade; 
but  we  apprehend,  that  under  such  a  trust  as  is  charged  in  the 
bill,  her  husband  would  have  been  liable  for  all  loss,  and  also 
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accountable  for  all  profit  by  it  Wo  think  it  apparent  that  no 
such  liability  was  contemplated  in  this  transaction.  Nor  is 
there  an  intimation  in  the  bill  or  testimony  that  he  was  her 
agent,  to  do  bnsiness  with  her  money  for  her,  and  at  her  rick 
of  legitimate  loss  in  such  business.  She  herself  delivered  the 
note  to  him,  to  bo  u.^ed  in  a  particular  trade,  as  of  hii^  own 
proper  business,  for  the  benefit  of  himself  and  the  family, 
and  subject  to  the  risks  of  the  trade,  precisely  like  the  other 
money  he  put  into  it. 

Nor  was  there  about  it  any  of  the  indicia  of  a  loan.  No 
security  or  evidence  of  indebtedness  was  taken,  nor  anything 
said  or  done  to  distinguish  it  from  an  absolute  gift — as  in 
the  case  of  the  moneys  first  above  mentioned — coming  from 
the  executor  of  her  father's  will.  She  herself  having  posses- 
sion and  control  of  this  note,  applied  it  to  his  use  in  his  busi- 
ness. The  application  of  those  moneys  indicates  her  intention 
with  respect  to  this.  It  came  to  her  as  her  separate  estate,  but 
she  did  not  intend  to  keep  it  as  such.  She  voluntarily  divested 
herself  of  it,  and  incorporated  it  in  his.  She  lived  with  him 
as  his  wife  for  sixteen  years  after  the  delivery  of  these  notes 
to  him,  and  until  her  death,  and  yet  there  is  no  evidence  that 
she  ever  asked  him  for  an  account,  or  in  any  act  or  word 
treated  him  as  her  trustee,  agent  or  debtor,  but  always  and 
only  as  her  husband.  And  although  the  statute  has  abrogated 
the  common  law  rights  of  the  husband  in  respect  of  the 
property  of  the  wife,  nevertheless,  as  the  court  said  in  Patten 
V.  Patten,  aupra^  "the  relation  of  the  parties  may  be  consid- 
ered with  reference  to  the  weight  to  be  given  or  inference 
drawn  from  their  conduct  and  dealings  with  regard  to  her 
separate  property." 

In  addition  to  the  circumstances  shown,  we  have  the  positive 
testimony  of  the  appellee,  called  as  a  witness  by  appellants, 
that  none  of  this  money  was  received  by  him  under  any  trust, 
to  account  for  or  return  it  to  his  wife  or  her  children,  but  all 
was  given  by  her  to  him  freely  and  absolutely;  and  his  testi- 
mony stands  without  contradiction.  Such  a  trust  as  is  here 
charged  should  be  established  by  clear  and  satisfactory  proof. 

We  think  the  decree  dismissing  the  bill  was  right,  and  it 
will  be  aflirmed.  Decree  affirmed. 
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LuciNDA  D.  Whittaker,  Executrix, 

V. 

Crow,  Hargadine  &  Co. 

Keffof table  Instruments — Note — Statute  of  Limitations — New  Promise — 
Interest. 

1.  Where  indorsees  of  a  promissory  note,  on  which  the  statute  of  limita- 
tions had  run,  indorsed  upon  its  back  an  a^rreement  to  accept  a  sum  less 
than  the  amount  for  which  it  was  given,  in  full  satisfaction  thereof,  during 
the  current  year,  and  the  maker  wrote  below,  **  I  accept  the  above  con- 
dition," and  signed  his  name,  this  court  holds  that  the  act  in  question  con- 
stituted a  valid  contract  on  which  an  action  would  lie  at  its  maturity. 

2.  Interest  at  six  per  cent  (the  original  note  providing  for  interest  at  ten 
per  cent)  should  be  allowed  after  the  maturity  of  the  new  contract. 

[Opinion  filed  November  23,  1889.] 

In  error  to  the  Circuit  Court  of  Pike  County;  the  Hon.  0. 
J.  ScoFiELD,  Judge,  presiding. 

Mr.  James  E.  McMurray,  for  plaintiff  in  error.' 
'  Tlie  new  promise  to  pay,  to  be  suflScient  to  remove  the  bar 
of  the  statutes,  must  be  absolute  and  unqualified,  and  is  not  to 
be  extended  by  implication  or  presumption  beyond  the  express 
words  of  the  promise.  Kimmel  v.  Schwartz,  Breese,  218 ; 
Bell  V.  Morrison,  1  Pet.  (U.  S.)  351 ;  Parsons  v.  Northern  III. 
Coal  and  Iron  Co.,  38  111.  430  ;  Carroll  v.  Forsyth,  69  111.  127; 
Wachter  v.  Albee,  80  111.  47. 

An  offer  to  pay  a  less  sum  than  the  amount  due,  made  by  a 
debtor  in  whose  favor  the  statute  had  run,  will  not  remove 
the  ba/,  unless  accepted  at  the  time  when  made.  Wood  on 
Limitations,  p.  190 ;  Lawrence  v.  Hopkins,  13  John.  287 ; 
Bell  V.  Morrison,  1  Pet.  (U.  S.)  351;  Parsons  v.  Northern 
Illiiiois  Iron  and  Coal  Co.,  38  111.  430 ;  Slack  v.  Norwich,  32 
Vt.  (3  Shaw)  818;  Batcheldcr  v.  Batchelder,  48  N.  H. 
23 ;  Smith  v.  Eastman,  3  Cush.  355 ;  Munf ord  v.  Freeman, 
8  Met.  432. 

An  agreement  to  accept  a  less  sum  than  the  amount  due  is 
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a  nudxnn  pactum,     Ileatlicote  v.  Crookslianks,  2  Term  li.  2:^  j 
Dedorick  v.  Lcaman  et  al.,  9  JoIids.  332. 

Mr.  J.  S.  Irwin,  for  defendants  in  error. 

We  both  agree  that  an  offer,  unaccepted,  is  not  bindin|2;;  but 
if  accepted  absohitely  and  unconditii>na1Iy  becomes  a  contract. 
Addison  on  Contracts,  Sec.  2i).  The  question  then  to  bo 
determined  is,  does  the  indorsement  on  the  note,  of  date 
March  20,  1885,  amount  to  an  offer,  and  an  absolute  and  uncon- 
ditional acceptance. 

Interest  should  Lave  been  allowed.  Laws  of  1857,  Sec.  1; 
R  S.  1874,  Sec  4,  Chap.  74;  Brockman  v.  Sieverling,  6  111. 
App.  613;  Norton  v.  Colby,  52  111.  198;  Marshall  v.  Tracy, 
74  111.  379;  Chitty  on  Contracts,  821a,  n.  1. 

The  Circuit  Court  had  the  riojht  to  classify  the  claims. 
Darling  v.  McDonald,  101  III.  370;  McCall  v.  Lee,  120  111.261. 

Tlie  Appellate  Court  has  the  power  to  correct  the  judg- 
ment by  the  allowance  of  interest.  Starr  &  Curtis'  II.  S., 
Chap.  110,  Sec.  82;  Masters  v.  Masters,  13  111.  App.  611; 
Church  V.  Jewett,  1  Scam.  55;  Peck  v.  Stevenson,  5  Gilm. 
127;  Welch  v,  Wallace,  3  Gilm.  490. 

« 
Wall,  J.     It  appears  from  the  record  tiiat  A.  S.  Whittaker 

made  his  promissory  note   to   Crow,  McCreery   &   Co.  for 

S789.50,  payable  Decembsr  20,  1874 ;  that  no  payment  was 

made  thereon  within  ten  years  after  maturity;  that  Crow, 

Hargadine  &Co.  became  the  holders  by  indorsement,  and  that 

after  the  statute  of    limitations — ten  years — had    fully  run, 

the  following  proposition  and  acceptance  were  written  on  the 

back  of  the  note. 

"We  agree  to  accept  five  hundred  dollars  in  f ull  satisf.ic- 
tion  of  within  note  during  1885. 

"  Crow,  Kabgadine  &  Co. 

"  I  accept  the  above  condition. 

"  A.  S.  Whittakek. 

"St.  Louis,  March  20,  1885." 

The  question  is,  what  legal  significance  is  to  be  attached  to 
these  entries  ?     Plaintiff  in  error  urges  that  the  holder  of  the 
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note  merely  proposed  to  accept  the  sum  mentioned  within  the 
time  mentioned,  but  that  the  debtor  while  accepting  the  con- 
dition did  not  bind  himself  to  pay.  If  so,  then  tlie  oifer  of 
the  creditor  was  without  consideration  and  not  binding  on 
him,  and  therefore  nothing  obligatory  was  effected  on  either 
side.  We  think,  however,  the  parties  intended  to  contract, 
and  did  contract,  the  one  to  pay  and  the  other  to  receive,  and 
that,  upon  the  maturity  of  the  contract  thus  made,  an  action 
would  lie  by  the  promisee  against  the  promisor.  In  substance 
it  was  a  new  contract  by  the  debtor  based  on  the  moral  con- 
sideration of  the  old  debt  to  pay  the  sum  agreed  on  within 
the  time  fixed,  and  it  was  a  surrender  on  the  part  of  the  cred- 
itor of  all  other  demands  growing  out  of  the  former  liability. 
If  this  be  the  correct  view  it  follows  that  the  defendants  in 
error  were  entitled  to  an  allowance  for  the  principal  sum  thus 
promised,  which  was  granted  by  the  Circuit  Court,  and  as 
the  contract  was  in  writing  interest  also  was  allowable  after 
maturity. 

The  cross-errors  assigned  are  upon  the  failure  of  the  court 
to  allow  such  interest.  This  point  is  well  made.  The  judg- 
ment will  be  reversed  upon  cross-errors  and  the  cause  will  be 
remanded  with  directions  to  allow  interest  at  six  per  cent  after 
maturity  of  said  new  contract.  The  defendants  in  error  will 
recover  tlieir  costs  herein. 

Heversed  and  remanded  with  directions. 


Northwestern  Life  Association 

V. 

Rachel  Stout. 

Life  Irtsuratiee^Plea  to  Jurisdiction— Demurrer — Maffent  of  Faeft 
How  Preunted— Insurance  Comnanies,  What  Are — Construction  qf  Stat- 
utes, 

1,  Upon  bearings  on  a  demurrer  to  a  plea  to  the  jurisdiction,  the  plainfiff 
is  bound  by  the  material  averments  of  the  declarationi  but  not  so  the 
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defendant,  further  than  they  are  admitted  by  the  plea.  If  any  matter  of 
fact  contained  in  the  plea  ib  to  be  denied,  or  if  there  is  any  matter  of  fact 
that  in  law  would  avoid  the  pritna  facie  pffect  of  the  plea,  it  should  be  pi-e> 
Bented  by  replication,  whatever  may  appear  in  the  declaration. 

2.  In  an  action  brouflrht  upon  a  certiGcate  issued  by  a  mutual  benefit  asso- 
ciation, defendant  filed  a  plea  to  the  jurisdiction,  alleging  *'  that  it  is,  and 
at  all  times  since  its  orgiiniziition  has  been,  an  association  intended  to  bene- 
fit widows,  orphans,  heirs  and  devisees  of  deceased  members  thereof,  and 
no  annual  dues  are  required  and  the  members  receive  no  money  for  profit 
or  otherwise,  that  the  location  and  principal  phvce  of  business  of  the  said 
association  is,  and  ever  since  the  organiz.ition  thereof  has  been  in  the  city 
of  Bloominqrton,  in  the  said  county  of  McLean,  and  not  at  any  time  in  the 
Raid  Greene  county/'  and  that  the  defendant  bad  not  been  served  with 
process  in  Greene  county,  but  had  been  served  in  McLean  county:  Heldp 
that  the  plea  should  have  been  held  good  on  demurrer. 

8.  In  the  case  presented,  this  court  holds  that  the  plea  was  sufficient  to 
bring  the  defendant  within  the  meaning  of  Sec.  31  of  the  Act  concerning 
corporations,  and  to  show  that  it  was  therefore  not  to  be  deemed  an  insur- 
ance company  within  the  meaning  of  Sec.  3  of  the  Practice  Act,  providing 
that  the  Circuit  Court  of  the  county  where  the  plaintiff  resided  should  have 
jurisdiction  of  all  actions  to  be  commenced  against  any  fire.orlife  insurance 
company. 

[Opinion  filed  November  23,  1SS9.] 

In  error  to  the  Circnit  Court  of  Greene  Countj;  the  Hon. 
C.  Epleb,  Judge,  presiding. 

Messrs.  Kkrrick,  Lucas  &  Spencer,  for  plaintiff  in  error. 

Section  31  of  the  act  concerning  corporations  is  a  complete 
answer  to  the  claim  that  plaintiff  in  error  is  an  insurance  com- 
pany. See  Commercial  League  v.  People,  90  111.  171;  Catho- 
lic Congregation  v.  Germain,  104  111.  445;  C,  M.  &  St.  P.  R. 
R.  Co.  V.  Uumeer,  109  111.  410. 

In  the  case  of  Ottawa  Gas  &  Coke  Co.  v.  Downey,  20  N.  E. 
R.  122,  Wilkins,  J.,  says:  "Courts  can  not,  as  a  general  rule 
disregard  the  plain  language  of  a  statute.  It  is  their  duty  to 
accept  it  as  they  find  it,  and  to  enforce  it  as  plainly  written." 
Cooley,  Constitutional  Limitations,  55;  Foley  v.  The  People, 
Breese,  57;  Railroad  Co.  v.  Dumser,  109  111.  402 ;  Newell  v. 
The  People,  7  K  Y.  9. 

The  same  rule  is  laid  down  in  Potter's  Dwarris  on  Statutes, 
tc,  189. 
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"It  is  the  right  of  a  party  to  be  sued  in  the  county  where 
he  resides,  and  to  have  his  cause  tried  there,  and  he  ought  not 
to  be  denied  tliat  right — a  riglit  to  him  in  many  instances  of 
the  utmost  importance — by  any  technical  and  metaphysical 
learning  in  regard  to  pleas  in  abatement."  Scott,  J.,  in  Hum- 
phrey V.  Phillips,  67  111.  135.  See,  also,  Drake  v.  Drake,  83 
111.  528. 

The  plea  is  in  proper  form.  Nixon  v.  S.  W.  Ins.  Co.,  47 
111.  444;  Nispel  v.  W.  U.  R  E.  Co.,  64  111.  311. 

• 

Mr.  James  R.  "Ward,  for  defendant  in  error. 

With  courts  of  general  jurisdiction  the  presumption  is  that 
they  are  in  the  proper  exercise  of  jurisdiction  until  the  con- 
trary is  shown.  A  plea  to  the  jurisdiction  of  the  court  must 
aver  facts  showing  the  absence  of  jurisdiction,  and  must  be 
certain  in  every  particular.  Diblee  v.  Davison,  25  111.  488; 
Kenney  v.  Greer,  13  111.  447. 

From  the  earliest  period  in  the  history  of  the  common  Jaw, 
pleas  in  abatement  have  not  been  favored  by  the  courts,  and 
hence  great  precision  has  been  required,  both  in  the  substance 
and  structure  of  such  pleas.  IJixon  v.  Ins.  Co.,  47  111.  446; 
Parsons  v.  Case,  45  111.  296;  Feasler  v.  Schriever,  68  111.  323. 

The  plea  to  the  jurisdiction  is  defective.  It  does  not  con- 
tain the  averment  that  plaintiff  in  error  is  not  an  insurance 
company,  as  described  in  the  declaration.  It  docs  not  contain 
facts  showing  how  the  association  is  "  intended  to  benefit  the 
widows,  orphans,"  etc.,  and  that  the  association  does  not,  by 
transacting  an  insurance  business,  but  by  constructing  and  op- 
erating railroads  or  bridges  accomplish  that  purpose,  to  distin- 
guish it  from  such  corporations,  so  that  in  no  event  could  the 
Circuit  Court  acquire  jurisdiction  under  Sees.  2  or  3  of  the 
Practice  Act.  F.  &  M.  Ins.  Co.  v.  Buckles,  49  111.  483.  The 
reasoning  in  this  case  is  applicable  to  the  one  at  bar.  It 
must  negative  all  the  facts  upon  which  jurisdiction  might 
depend.     Lord  v.  Babel,  16  111.  App.  434. 

The  plea  is  inaccurate  and  lacks  precision  in  substance  in 
another  respect  It  does  not  contain  all  the  averments  nec- 
essary to  bring  the   plaintiff  in  error  within  Sec.  31  of  the 
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act  cited   by  connscl.     Associations,  etc.,  that  shall   not    be 
deemed  insurance  companies,  under  tliat  act,  are  associations 
and  societies  \vhich   are   intended   to  benefit  the   widows, 
orphans,  heirs  and  devisees  of  deceased  members  thereof  and 
members  who  have  received  a  permanent  dieabilitj/^  and  where 
no  annual  dues  or  premiums  are  required,  and  whose  members 
shall  receive  no  money  as  profit  or  otherwise,  except  ^  for  per- 
manent disability.     The  words  italicized   are   found  in  said 
Sec.  31,  but  are  not  found  in  the  plea  to  the  jurisdiction.     The 
plea  is  fatally  defective  in  not  containing  the  averment  that 
no  premiums  are  required.     ComM  League  v.  People,  90  111. 
171;  Golden  Rule  v.  People,  118  111.  497. 

It  may  all  be  true,  as  alleged  in  the  plea,  that  no  annual 
dues  are  required,  yet,  if  premiums  are  required,  the  associa- 
tion is  not  within  the  protection  of  that  section.  An  aver- 
ment in  pleading  will  be  taken  most  strongly  against  the 
pleader,  especially  in  pleas  of  abatement.  Henkel  v.  Heyman, 
91  111.97;  Bourland  v.  Sickles,  26  111.499;  Feasler  v.Schriever, 
68  III.  823. 

To  avail  of  a  statute,  the  pleader  must  bring  himself  clearly 
within  its  terms  and  spirit     Williams  v.  Hogan,  46  111.  508. 

Where  the  clause  of  the  statute  relied  upon  contains  excep- 
tions or  terms  in  the  nature  of  exceptions,  the  pleader  must 
show  affirmatively  that  the  case  does  not  fall  within  any  of 
them.    T.  P.  &  W.  R  R  Co.  v.  Pence,  68  111.  525. 

Pleasants,  P.  J.  This  was  an  action  of  assumpsit  brought 
by  defendant  in  eiTor  in  the  Circuit  Court  of  Greene  County, 
upon  a  certificate  issued  by  plaintiff  in  error  stating,  in  sub- 
stance, that  John  H.  Stout  was  entitled  to  all  the  rights  and 
privileges  of  membership  in  the  association,  and  to  participate 
in  its  beneficiary  or  relief  fund  to  the  amount  of  $2,000,  which 
sum,  or  such  part  thereof  as  may  be  collected  as  specified 
in  the  constitution  and  by-laws  of  the  association,  should' 
within  sixty  days  after  his  death  and  npon  the  condition 
therein  mentioned,  be  paid  to  his  wife,  the  defendant  in  error, 
which  was  dated  and  purported  to  be  executed  at  Blooming- 
ton,  Illinois.     The  declaration  averred  tliat  the  defendant  was 
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a  body  corporate,  existing  and  **  doing  a  life  insurance  busi- 
ness" under  the  laws  of  this  State;  sets  forth  the  certificate  in 
hcec  verba  with  what  purported  to  be  the  constitution  and 
by-laws,  counted  on  it  as  a  "  policy  of  insurance,"  and  alleged 
the  other  facts  required  to  fix  the  liability  claimed.  The 
summons  was  directed  to,  and  served  and  returned  by  the 
sheriff  of  Mclean  county. 

Thereupon  the  defendant,  by  its  attorney  in  fact,  filed  a 
plea  to  the  jurisdiction  of  the  Circuit  Court  of  Greene  County, 
averring  that  the. defendant  "is  a  corporation  aggregate, 
organized  under  an  act  of  the  General  Assembly  of  the  State 
of  Illinois,  entitled  "an  act  concerning  corporations;"  that  it 
is,  and  at  all  times  since  its  organization  has  been,  an  associ- 
ation intended  to  benefit  the  widows,  orphans,  heirs  and 
devisees  of  deceased  members  thereof,  and  no  annual  dues  are 
required,  and  the  memljers  receive  no  money  for  profit  or 
otherwise.  *  *  *  That  the  location  and  principal  place  of 
business  of  the  said  association  is,  and  ever  since  the  organiza- 
tion thereof  has  been  in  the  city  of  Bloomington,  in  the  said 
county  of  McLean,  and  not  at  any  time  in  the  said  Greene 
county;  and  that  the  defendant,  nor  its  president,  nor  any 
clerk,  secretary,  superintendent,  general  agent,  cashier,  prin- 
cipal, director,  engineer,  condactor,  station  agent  or  any  agent 
of  said  association  was  found  or  served  with  process  in  the 
said  action  in  the  said  county  of  Greene,  but  was  found  and 
served  with  process  in  said  action  in  the  said  county  of 
McLean."  To  this  plea  the  plaintiflE  demurred  "  specially," 
assigning  the  following  causes :  "  1st.  The  plea  is  not  sufiScient 
in  law.  2d.  Tlie  plea  is  in  conflict  with  matters  set  forth  in 
tlie  policy,  constitution  and  by-laws  set  forth  in  the  decla- 
ration. 3d.  The  plea  presents  an  objection  which,  by  the  pro- 
visions of  the  by-laws  set  forth  in  the  declaration  and  the  law, 
the  defendant  is  stopped  from  making  in  this  court."  This 
demurrer  was  sustained,  and  the  defendant  abiding  by  its  plea, 
a  judgment  by  nil  dicit  was  entered  for  the  plaintiflE  for  f  2,000 
damages  assessed  and  the  costs. 

We  presume  the  causes  secondly  and  thirdly  assigned  for 
the  demun*er  are  abandoned,  as  they  are  not  urged  in  the 
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argnment  here.  And  obviously  the  matters  therein  respect- 
ively set  forth  are  not  available  on  this  demurrer.  The  plaint 
iff  may  be  bound  by  the  material  averments  in  the  declaration, 
and  therefore  she  could  not  claim,  as  against  the  plea,  that  for 
aught  it  shows  this  might  be  a  local  action,  since  tlie  decla- 
ration conclusively  shows  it  is  not.  Humphrey  v.  Phillips,  57 
111.  137.  But  the  defendant  is  not  so  bound,  further  than  it 
admits  by  the  plea ;  and  the  plea  here  admits  none  of  them, 
either  expressly,  or  by  implication  from  the  denial  of  some- 
It  presents  only  matters  of  fact  which  do  not  appea^r  in  the 
declaration,  as  the  basis  of  its  contention  thereon,  tliat  what 
ever  the  declaration  may  contain,  and  whether  true  or  false, 
the  Circuit  Court  of  the  county  in  which  the  action  is  brought 
should  not  take  cognizance  of  it  If  any  allegation  of  fact 
material  to  the  support  of  this  contention  is  to  be  denied, 
or  if  there  is  any  matter  of  fact  that  in  law  would  avoid  the 
prima  facie  effect  of  the  plea  or  estop  the  defendant  from 
making  such  allegation,  whether  it  appears  or  does  not  appear 
in  the  declaration,  it  should  be  presented  by  replication.  The 
record  shows  that  the  court  below  ignored  these  causes,  and 
sustained  the  demurrer  upon  the  finding  that  the  plea  was 
^^not  sufficient  in  law."  That  was  a  finding  as  upon  a  general 
demurrer.  Its  soundness  is  the  only  question  here  argued  or 
really  in  the  case.  The  substantial  defect  alleged  against 
the  plea  is  that  it  fails  to  bring  the  defendant  within  the 
terms  or  meaning  of  the  statute  relied  on,  or  to  show  that 
it  is  not  a  life  insurance  company  within  the  meaning  of  Sec. 
3  of  the  practice  act  By  the  second  section  of  that  act  it  is 
declared  to  be  unlawful  to  sue  any  sole  defendant  in  a  transi- 
tory action  out  of  the  county  where  such  defendant  resides  or 
may  be  found.  A  later  act,  approved  April  3, 1873,  and  now 
arranged  as  Sec.  3  of  the  practice  act,  provides  that  "the 
Circuit  Court  of  the  county  wherein  the  plaintiff  or  complain- 
ant may  reside  shall  have  jurisdiction  of  all  actions  hereafter 
to  be  commenced  by  any  individual  against  any  fire  or  life 
insurance  company."  Under  that  provision  this  action  was 
brought 
In  1869  the  legislature  provided  by  separate  acts  for  the 
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incorporationand  regulationof  fire  and  life  insarance  com paoies, 
respectively,  which  acts,  with  the  amcndmcDts  made  from 
time  to  time,  have  ever  since  been  in  force  and  constituted 
the  73d  chapter  of  the  Bevised  Statutes.  Thej  define  the 
powers,  duties  and  liabilities  of  such  companies,  and  regulate 
the  business  in  this  State  of  those  exercising  like  powers  under 
the  laws  of  other  States  and  countries. 

By  an  act  approved  April  18,  1872,  entitled  "  An  act  con- 
cerning corporations,"  the  legislature  authorized  the  forma- 
tion of  corporations  for  any  lawful  purpose,  except  banking, 
insurance  and  some  others  specified,  for  which  provisions  were 
made  by  other  acts.  It  classilied  them  as  corporations  for 
pecuniary  profit,  corporations  not  for  pecuniary  profit,  and 
religious  corporations,  and  prescribed  the  proceedings  for 
their  incorporation  and  defined  their  powers,  rights  and  duties, 
respectively;  and  by  an  amendment  of  May  22, 1883,  (L.  1883, 
p.  74)  the  3 1st  section,  relating  to  corporations  not  for  pecun- 
iary profit,  was  made  to  declare  that  *^  associations  and  socie- 
ties which  are  intended  to  benefit  the  widows,  orphans,  heirs 
and  devisees  of  deceased  members  thereof,  and  members  who 
have  received  a  permanent  disability,  and  where  no  annual 
dues  or  premiums  are  required,  and  where  the  members  shall 
receive  no  money  as  profit  or  otherwise,  except  for  permanent 
disability,  shall  not  be  deemed  insurance  companies." 

Whether  the  associations  and  societies  here  described  are 
or  are  not,  in  fact,  in  any  sense  insurance  companies,  is  imma- 
terial. The  legislature  could  not  change  the  fact  by  declar- 
ing: them  to  be  or  not  to  be  such.  Nor  has  it  assumed  to  do 
60,  but  simply  declared  they  shall  not  be  *' deemed"  such. 
That  declaration  is  not  limited  or  qualified  in  any  way,  and 
can  mean  nothing  else  than  that  they  are  not  to  be  held  sub- 
ject to  any  law  that  is  specially  and  ])eculiarly  or  exception- 
ally applicable  to  insurance  companies.  From  the  language 
employed  this  is  plain,  beyond  dispute,  or  any  qualification  by 
construction.  No  judicial  decision  is  required  to  establish  it, 
but  it  is  so  assumed  and  held  by  the  Supreme  Court  through- 
out the  cases  of  the  Commercial  League  v.  The  People,  90 
111.  166,  and  the  Golden  Rale  v.  The  People,  118  111.  497. 
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Appellee  **  deemed'' appellant  an  insurance  com  pan j.  By 
this  action  she  sought  to  have  it  subjected  to  a  law  specially 
and  exceptionally  applicable  to  such  companies,  by  suing  it 
alone  in  a  transitory  action  in  the  county  of  her  own  residence, 
which  was  not  the  county  where  it  resided  or  was  found;  and 
the  question  is  whether  the  averments  of  the  overruled  plea 
fairly  brought  appellant  within  the  description  of  associations 
and  societies  which  the  statute  declares  shall  not  be  so 
deemed. 

Appellee  insists  it  fails  in  that  it  does  not  aver  that  no 
"premiums"  are  required;  in  that  it  does  not  include  in  the 
averment  of  those  intended  to  be  benefited  "  members  who 
have  received  a  permanent  disability;"  and  in  that  it  docs  not 
add  the  exception  "for  permanent  disability"  to  its  averment 
that  the  members  receive  no  money  for  profit  or  otherwise. 

Counsel  hold  the  phrase  "no  annual  dues  or  premiums,"  to 
mean  no  annual  dues  or  any  premiums;  and  hence,  that  though 
no  annual  dues  be  required,  yet,  if  any  premiums  are,  the 
association  is  not  within  the  protection  of  the  statutes.  We 
think  not.  For  a  valid  contract  in  the  nature  of  insurance,  to 
benefit  the  widow  of  a  deceased  member  or  anybody  else, 
there  must  be,  as  for  all  other  contracts,  a  consideration. 
This  statute,  in  allowing  such  a  contract,  must  therefore  have 
intended  to  allow  a  consideration  for  it,  and  the  definition  of 
^^  premium,"  as  used  in  the  law  and  business  of  insurance,  is 
"the  consideration  for  a  contract  of  insurance."  See  Bou. 
vier's  Dictionary;  also  Webster's.  Whether  called  an  initia- 
tion fee,  an  admission  fee,  or  by  any  other  name,  this  consid- 
eration is  none  the  less  strictly  a  "  premium."  Bouvier  further 
says — which  is  also  matter  of  general  knowledge — that  "in  life 
insurance  the  premium  is  usually  payable  periodically,"  citing 
18  Barb.  541;  and  we  have  no  doubt  it  was  in  view  of  this 
known  usage  of  insurance  companies,  organized  for  profit,  that 
the  legislature  employed  the  term  "annual"  to  qualify  both 
"  premiums  "  and  "  dues."  Annual  dues  on  any  account  which, 
being  annual,  could  not  be  limited  to  the  expenses  of  the  associ- 
ation, would  be  likely  to  produce  a  surplus,  to  be  divided  or 
invested,  and  thus  make  a  profit  for  the  members,  which  the 
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statute  was  designed  to  prevent  We  are  farther  of  opinion 
that  annaal  premiums  ^* required"  would  be  annual  dues;  that 
if  these  terms  are  not  here  used  sjrnonvmonsly  the  one  is  to 
be  regarded  as  generic  and  the  other  as  specific;  and  in  either 
case  the  averment  that  no  annaal  ^^dues"  are  required  would 
be  sufficient  So  we  understand  the  case  of  the  Commercial 
League  ▼.  The  People,  supra.  There  it  appeared  that  an 
initiation  fee  of  $50  and  an  advance  assessment  of  $10  were 
required  as  the  cash  or  executed  part  of  the  premium,  but 
this  requiremeot  did  not  exclude  the  company  from  the  pro- 
tection of  the  statate;  and  in  reference  to  dues  thereafter  to 
accrue  for  bcoelits  and  expenses — being  the  executory  part — 
the  saving  point  made  was  that  they  were  not  anoual.  The 
court  say:  ^' There  is  nothing  in  this  by-law  which  requires 
the  payment  of  annoal  dues  or  premiums.  No  sum  whatever 
is  required  to  bo  paid  by  the  members  annually."  Thus  appa- 
rently treating  premiums  as  dues,  and  the  term  annual  as 
qualifying  both. 

Authority  to  provide  for  widows,  orphans  and  other  classes 
mentioned,  is  authority  to  provide  for  all,  or  any,  or  either  of 
such  classes.  The  statate  does  not  make  provision  for  all  of 
tliem  the  condition  of  the  immunity  here  claimed,  but  gives 
authority  to  provide  for  all,  or  for  any  less  than  all,  with  the 
immunity  upon  other  conditions  expressed,  which  are,  that  no 
annual  dues  shall  be  required,  and  that  members  shall  receive 
no  money  for  profit  or  otherwise,  except  for  permanent  disa- 
bility. The  plea  avers,  in  effect,  that  the  defendant  has  not 
only  fully  complied  with  these  conditions,  but  has  done  so 
without  availingjitself  of  the  exception  made  in  its  favor,  and 
designates  the  classes  it  is  intended  to  benefit,  which  appear 
to  be  no  other  than  tliose,  though  not  all  of  those  designated 
by  the  statate;  in  other  words,  that  it  has  done  all  it  was 
required  to  do,  and  more,  in  performance  of  the  conditions,  and 
exercised  no  other  privileges  than  those  granted,  though  not 
all  of  those  granted,  upon  those  conditions.  We  think  those 
averments,  if  true,  entitle  it  to  whatever  immunity  is  afforded 
by  the  amendatory  act  of  1874. 

It  is  insisted,  however,  that  it  does  not  afford  the  immunity 
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here  claimed;  that  it  does  not  change  or  modify  the  provision 
of  the  act  of  1873  (Sec.  3  of  the  Practice  Act);  that  these  two 
acts  are  not  in  pari  materia^  and  therefore  not  to  be  con- 
strued or  considered  together;  that  so  to  construe  or  consider 
them  would  necessarily  make  the  act  of  1874  void  under  that 
part  of  Sec.  13,  Art.  IV  of  the  Constitution,  which  provides 
that  ^^Xo  act  hereafter  passed  shall  embrace  more  than  one 
subject,  and  that  shall  be  expressed  in  the  title,"  and  that  ^'  no 
law  shall  be  revived  or  amended  by  reference  to  its  title  only, 
but  the  law  revived  or  the  section  amended  shall  be  inserted 
at  length  in  the  new  act;"  and  that,  unless  so  construed  o; 
considered,  the  jurisdiction  conferred  by  the  act  of  1873 
remains  unimpaired. 

If  these  premises  were  granted  the  conclusion  sought  to 
be  drawn,  that  the  jurisdiction  assumed  by  the  court  below  in 
this  case  was  rightful,  would  not  necessarily  follow.  That 
would  still  depend  on  the  question  whether  this  defendant 
was  rightly  deemed  an  insurance  company — a  question  on 
which  these  legal  propositions  throw  no  light. 

The  act  of  1874  does  not  amend  nor  purport  to  amend  the 
practice  act  It  amends  the  act  of  1872  "concerning  cor- 
porations." Sec.  3  of  the  Practice  Act  remains  in  full 
force  and  the  Circuit  Courts  still  exercise  all  the  jurisdic- 
tion it  confers.  Nor  is  its  meaning  at  all  uncertain.  The 
uncertainty,  if  any,  is  in  the  character  of  this  company, 
whether  it  is  or  is  not  such  as  brings  it  within  the  designa- 
tion of  the  act  Kobody  holds  the  meaning  of  the  statute 
against  larceny  uncertain,  and  yet  in  a  given  case  it  may  be  ' 
very  doubtful  whether  the  subject  of  the  alleged  larceny  is 
personal  property.  In  such  ca^e  we  must  go  for  a  definition 
of  the  subject  or  object  designated,  wherever  we  can  find  it, 
whether  to  another  statute  or  to  a  popular  dictionary.  We 
are  not  confined  to  amendatory  acts  and  statutes  in  pari 
7nateria.  In  this  case  the  plaintiff  was  obliged  to  go  outside 
of  the  practice  act  to  ascertain  whether  defendant  was  an 
insurance  company;  and  by  reference  to  text  books,  statutes, 
and  whatever  else  was  thought  to  show  the  general  under- 
standing of  what  constituted  such  a  company,  and  by  com-  j 
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parison  of  the  featares  and  operations  of  the  defendant  with 
those  of  companies  which  were  nnderstood  to  be  such,  reached 
the  conclusion  that  it  was,  and  therefore  subject  to  the  plain 
and  certain  provision  of  Sec.  3.  Defendant,  with  the  same 
object  in  view,  finds  another  statute,  describing  specifically 
and  precisely  the  features  and  functions  which  it  claims  for 
itself,  and  expressly  declaring  that  companies  having  those 
features  and  functions  shall  not  be  deemed  insurance  com- 
panies. Whether  this  statute  is  or  is  not  amendatory  of  or 
in  pari  materia  with  the  third  section  of  the  Practice  Act,  is 
not  a  material  question  here.  It  is  an  authoritative  diction- 
ary for  this  case  and  settles  the  question  presented  by  the 
demurrer. 

For  these  reasons  the  judgment  of  the  Circuit  Court  will 
be  rcvei'sed  and  the  cause  remanded. 

Meversed  and  remanded. 


Illinois  Central  Railroad  Company 

V. 

Daniel  Fishell. 

Railroad 8 — Tnjwy  to  Team — Crossings — Village  Ordinance — Rate  qf 
Speed — Contributory  Negligence — Ecidence. 

1.  In  an  action  af?ainst  a  railroad  company  for  damages  to  a  tenm  at  a 
crossing  in  a  village  in  which  the  negligence  charged  is  a  violation  of 
an  ordinance  as  to  speed,  a  stipulation  that  the  ordinance  put  in  evi- 
dence *'was  duly  certified  under  the  seal  of  the  corporation,  as  required  by 
law,'*  and  that  it  was  '*duly  passed  and  published  as  requirt^d  by  law/* 
avoids  the  necessity  of  further  proof  that  the  ordinance  was  in  force. 

2.  The  failure  of  plaintiff  to  stop  and  look  and  listen  before  going  upon 
the  track  at  the  time  of  the  accident  can  not  be  said,  under  the  circumstances 
of  the  case  presented,  to  constitute  negligence  as  matter  of  law. 

[Opinion  filed  November  23,  1889.] 

Appbal  from  the  Circuit  Court  of  Champaign  County;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 
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Mr.  J.  S.  WoLFK,  for  appellant. 

Plaintiff  averred  the  use  of  due  care  and  must  prove  tha 
averment.     I.  &  St  L.  Ey.  Co.  v.  Evans,  88  111.  63. 

It  is  gross  negligence  to  go  upon  a  crossing  witliout  looking 
for  a  ti-ain.     C.  &  A.  R  R.  Co.  v.  Sobinson,  8  III.  App.  140. 

Duty  of  plaintiff  to  use  care  is  not  diminished  because  oi    ^ 
the  obstruction  caused  by  the  cars  on  the  side  track.     This 
obstruction  suggested  greater  vigilance.     Garland  v.  B.  S. 
Co.,  8  111.  App.  578. 

On  coming  to  the  crossing  it  was  plaintiff^s  duty  to  look  in 
either  direction.  R  R  Co.  v.  Miller,  76  111.  280 ;  2  Am.  & 
£ng.  R  R  Cases,  121. 

Traveling  with  a  wagon,  must  stop,  look  and  listen.  2  Am. 
&  Eng.  R  R  Cases,  191,  202;  6  Am.  &  Eng.  R  R  Cases,  38. 
And  failure  to  give  signals  does  not  excuse  this  omission. 
2  Am.  &  Eng.  R  R  Cases,  220;  6  Am.  &  Eng.  R  R  Cases,  27. 

If  there  is  obstruction  to  sound  or  vision,  must  stop  and 

look  and  listen.     6  Am.  &  Eng.  R  B.  Cases,  268. 

I 

I 

■ 

Mr.  Fbancis  M.  Wright,  for  appellee.  j 

■ 
■ 

Pleasants,  P.  J.     This  suit  was  brought  for  damages  to  ! 

appellee's  wagon,  load,  and  one  of  his  horses,  by  appellant's 
train,  on  a  crossing  of  its  track  in  the  village  of  Ludlow; 
judgment  for  $116. 

The  negligence  charged  in  the  declaration  was  the  running 
of  the  train  at  a  greater  rate  of  speed  than  was  allowed  by 
the  village  ordinance  therein  set  forth,  which  was  ten  miles 
per  hour  between  the  cattle  guards,  and  fifteen  outside  of 
them,  in  said  village.  It  was  between  the  cattle  guards  that 
the  collision  occurred;  and  while  the  evidence  as  to  the  speed 
of  the  train  was  conflicting,  there  was  clearly  enough  for  the 
plaintiff  to  support  a  finding  that  it  greatly  exceeded  the  limit 
so  prescribed.  In  that  case  the  statute  makes  the  railroad 
company  "liable  to  the  person  aggrieved  for  all  damages 
done"  thereby  to  his  person  or  property,  and  declares  that 
"  the  same  shall  be  presumed  to  have  been  done  by  the  neg- 
ligence of  the  corporation  or  their  agents."  Hurd's  B.  S.,  Ch. 
li.  Sec.  87. 
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It  is  said  that  the  ordinance  alleged  was  not  shown  to  have 
•been  in  force,  and  that  this  allegation  was  material  and  proof 
of  it  indispensable;  citing  C.  &  A.  £.  IL  Co.  v.  Engle,  76 
HI.  317.  That  was  a  case  like  this,  and  it  was  there  held  that 
the  ordinance  was  not  shown  to  have  been  "  in  force"  only, 
because  there  was  no  other  proof  of  its  ''  publication  "  than 
the  certificate  of  the  town  clerk,  which  the  statute  did  not 
make  competeot  evidence  of  the  fact  But  since  in  this  case 
there  was  a  stipulation  that  the  ordinance  put  in  evidence 
"  was  duly  certified  under  the  seal  of  the  corporation,  as 
required  bj  law,"  and  that  it  was  ''duly  passed  and  published, 
as  required  by  law,"  we  do  not  understand  the  ground  of  the 
objection.  • 

It  is  further  urged  that  plaintiffs  own  negligence  in  driv- 
ing upon  the  track  as  he  did,  should  bar  a  recovery.  The 
only  eyidence  upon  that  point  is  that  of  the  plaintiff  himself. 
His  wagon  was  loaded  with  com.  He  was  walking  on  the 
south  side  of  it,  driving  east,  and  the  train  came  from  the 
north.  On  the  west  side  of  the  track  were  some  dribs  and 
bins,  and  also  a  side  track  which  was  occupied  by  cars  up  to 
the  crossing,  two  blocks  north.  The  substance  of  his  testi- 
mony is  that  he  was  a  farmer,  living  in  the  neighborhood ; 
that  Ludlow  had  been  his  market  for  years  ;  that  he  was  well 
acquainted  in  the  village  and  familiar  with  the  crossings  there; 
that  on  the  occasion  in  question  he  looked  and  listened  for 
trains  before  going  on  the  track;  that  he  bent  down  and 
looked  under  his  wagon,  as  far  as  he  could,  but  his  view  was 
obstructed  by  the  cars  on  the  side  track;  that  he  tried  to  see 
and  hear  all  he  could,  but  everything  was  still  and  he  went 
on;  that  he  did  not  stop  and  go  to  the  track  to  look,  and  that 
he  saw  nothing  and  heard  nothing  to  warn  him  of  the  train 
until  it  whistled,  when  he  was  on  the  track.  His  language 
being  that  he  "could"  not  hear,  counsel  infer  it  must  have 
been  because  he  was  deaf  or  prevented  by  the  noise  of  his 
wagon  on  frozen  ground — more  probably  the  latter — in  which 
case  ordinary  care  required  that  he  should  stop  in  order  that 
he  might  hear.  The  inference  may  be  just  and  it  may  not  be. 
According  to  a  common  use  he  might  as  well  be  understood, 
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from  that  form  of  expression  in  reference  to  the  sabject-mat- 
ter,  to  mean  that,  under  the  actual  conditions,  he  expected  to 
hear  the  sound  of  the  approaching  train  if  it  was  near  enough 
to  forbid  an  attempt  to  cross  and  coming  as  it  ought  to  come, 
and  .that  he  ^' did  "not  bear  it  That  understanding  would 
be  further  warranted  by  his  statements — "the road  was  rather 
smooth  right  there"  and  "  everything  was  still,  and  (therefore) 
I  went  across." 

If  he  did  so  mean  and  his  statement  was  trne  it  can  not  be 
held  as  matter  of  law  that  his  failure  to  stop  was  negiigence. 
Garland  v.  C.  &  N.  W.  R  R  Co.,  8  111.  App.  5S1;  C,  St.  L. 
&  P.  R  R  Co.  V.  Hutchinson,  120  HI.  587;  Pennsylvania  Co. 
V.  Frana,  112  111.  398.  It  is  a  question  of  fact,  into  the  con- 
sideration of  which  the  experience  and  observation  of  jurors, 
apart  from  the  evidence,  must  necessarily  and  largely  enter. 
They  thus  know  that  even  very  careful  persons  of  unim- 
paired senses,  in  approaching  railroad  crossings  in  villages, 
towns  and  cities,  very  commonly,  if  not  as  a  rule,  do  not  stop 
to  hear,  unless  they  actually  do  see  or  hear  indications  of 
an  engine  or  car  also  approaching,  and  so  near  or  in  such  man- 
ner as  to  make  the  attempt  to  cross  apparently  in  some  degree 
hazardous.  They  take  care  to  have  their  horse  or  team  under 
such  control  as  to  be  able  to  stop  instantly  ati  nvill,  and  they 
look  and  listen;  but  go  on,  looking  and  listening  as  they  go, 
unless  arrested  by  some  sensible  indication  of  danger.  This 
they  do,  notwithstanding  the  noises  of  the  town,  or  the  obstruc- 
tions to  sight  by  standing  cars  or  otheiwise;  and  if  the  trains 
moved  as  slowly  as  they  ought,  with  the  proper  signal  by 
bell,  there  would  be  no  danger  from  them  to  drivers  of  aver- 
age sight  and  hearing,  using  this  degree  of  care,  except  from 
pure  accident. 

We  think  the  plaintiff's  statement  on  the  whole  fairly  tended 
to  show  he  recognized  the  crossing  as  a  place  of  danger  and 
approached  it  as  such,  and  that  he  used  ordinary  care  for  the 
safety  of  his  property. 

It  may  seem  incredible  to  counsel  that  he  did  not,  without 
a  want  of  such  care,  fail  to  know  the  train  was  coming  until 
he  was  on  the  track,  and  yet  too  late  to  avoid  the  collision;  but 
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without  knowing  more  than  the  record  discloses  of  tlie  condi- 
tions and  circnmstances,  we  can  not  overrule  the  conclusion  of 
the  Jury,  based  as  it  must  have  been  on  their  belief  of  Iiis 
statement.  Thej  must  have  found  he  was  not  chargeable  with 
any  negligence,  contributory  or  other;  that  he  made  a  prima 
facie  case,  and  did  uot  himself  rebut  it.  The  views  here  pre- 
sented and  these  findings  meet  the  objections  urged  to  the 
instrnctions.     The  judgment  is  affirmed. 

Jttdgment  affirmed. 


John  Hilligoss  I  ^   *^^ 

V. 

J.  E.  Grinslade  et  al. 

MuninpaJ  Corporations — Village  Trustees — Potcerof  Pre^idpnt  and 
Trustees  to  Determine  the  Election  and  Qualifications  qf  Mtmb^rs — Chan- 
cery Jurisdiction. 

!•  Upon  a  bill  in  chancery  filed  by  three  village  tmstees  to  prevent 
another  from  exercising  the  functions  of  such  office,  it  i^  held:  That  the 
evidence  failed  to  f^upport  the  allegations  of  the  bill;  and  that  the  bill 
failed  to  present  grounds  for  equitable  jarisdiction. 

2.  Where,  by  express  Ftntutory  provision,  the  president  and  tmstees  of  a 
village  nre  vested  with  the  power  to  judge  of  the  election  and  qualifications 
of  their  own  members,  the  exercise  of  this  power  is  one  of  the  public  duties 
of  the  board,  and  chancery  will  not  interfere  therewith  where  no  property 
rights,  strictly  considered,  are  concerned. 

[Opinion  filed  November  23,  1889.] 

Appkal  from  the  Circuit  Court  of  Moultrie  County;   the 
Hon.  E.  P.  Vail,  Judge,  presiding. 

Messrs.  Spitlbb  &  Hudson    and  F.  M.  Hasbauoh,   for 
appellant. 

Messrs.  Mills  Bbothbbs,  for  appellees. 

Wall,  J.     Tiiis  was  a  bill  in  cbancery  by  the  appellees, 
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who  were  three  of  the  trastees  of  the  village  of  Dalton  City, 
against  the  appellant,  to  prevent  the  latter  from  exercising  the 
functions  of  trustee  of  said  village  npon  the  main  alleged 
ground  that  he  was  not  legally  elected. 

It  was  averred  that  at  the  special  election  to  fill  a  vacancy, 
which  was  the  election  in  question,  held  August  28,  1888,  one 
Kennedy  received  thirty-six  votes  and  the  appellant  received 
thirty-seven  votes,  but  that  of  the  votes  so  received  by  appel- 
lant two  were  cast  by  persons  not  entitled  to  vote.  It  was 
averred  that  a  petition  had  been  presented  to  the  board, 
composed  of  the  president  and  trustees  of  the  village,  setting 
forth  the  said  illegal  votes  and  the  consequent  election 
of  Kennedy,  and  praying  that  the  board  would  investigate 
the  matter;  [that  the  board  had  not  yet  canvassed  the  returns 
or  declared  the  result  of  the  election,  and  that  appellant  had 
pretended  to  take  the  oath  of  office  and  was  claiming  the 
right  to  exercise  the  functions  of  trustee;  that  the  president 
of  the  board  was  illegally  recognizing  appellant  as  a  trustee, 
and  that  appellant  acting  with  the  president  and  two  other 
trustees  would  constitute  a  majority,  and  that  there  was 
danger  that  they  would  grant  license  to  sell  intoxicating 
liquors  within  said  village,  to  the  irreparable  injury  of  the 
village  and  of  the  inhabitants  thereof.  A  temporary  injunc- 
tion was  prayed  to  restrain  appellant  from  acting  as  such  trustee 
until  the  board  should  canvass  the  returns.  Such  injunction 
was  granted.  A  demurrer  to  the  bill  having  been  overruled 
the  defendant  (appellant)  tiled  his  answer  in  which  he  denied 
that  he  had  received  any  illegal  votes;  denied  that  before  the 
canvass  of  the  returns  a  petition  was  presented  to  the  board; 
alleged  that  the  board  had  canvassed  the  returns  and  had 
declared  him  duly  elected;  and  denied  that  he  and  other 
members  of  the  board  were  about  to  or  would  grant  license 
to  sell  liquors  within  the  village.  The  cause  having  been 
heard  the  court  made  the  injunction  perpetual. 

From  a  careful  examination  of  the  evidence,  as  contained 
in  the  record,  we  can  not  find  any  proof  that  a  petition  was 
presented  to  the  board,  as  alleged  in  the  bill,  or  that  there  was 
any  proof  whatever  that  the  persons  named  in  the  bill  as  ille- 
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gal  voters  were  such  in  fact  The  record  is  barren  of  anj 
proof  on  the  latter  point  As  to  the  former  we  find  in  the 
verbal  evidence  an  occasional  reference  to  a  petition  supposed 
to  have  been  before  the  board,  and  we  find  in  the  proceedings 
of  the  board  that  a  motion  was  made  to  ^^  table  the  petition  in 
regard  to  tlie  election,"  but  there  is  nothing  to  indicate  what 
the  petition  was  for  or  what  it  contained — nor  does  it  appear 
that  anj  action  was  had  on  the  motion. 

We  find  also  that  at  the  same  meeting  of  the  board,  which 
was  held  prior  to  the  filing  of  the  bill,  a  motion  was  made  by 
J.  E.  Grinslade,  one  of  the  appellees,  to  '^  table  the  returns 
of  the  last  special  election "  (the  one  in  question) ;  that  the 
president  overruled  the  motion  and  ordered  the  clerk  to  swear 
in  the  appellant,  and  that  then  the  appellant  came  forward  and 
took  the  oath  of  office,  whereupon  on  motion  the  board 
adjourned.  Tliis  meeting  was  held  on  the  18th  of  September, 
1888,  and  all  the  trustees  were  present,  and  as  appears  from 
the  record  the  meeting  was  "  for  the  purpose  of  finishing  up 
the  business  of  the  last  adjourned  meeting  and  to  swear  in  the 
newly  elected  member  of  the  board."  We  are  at  a  loss  to 
understand  how  the  decree  can  be  sustained  upon  the  evidence. 
A  fair  construction  of  the  proceedings  of  the  board  would 
seem  to  be  that  they  considered  the  appellant  duly  elected. 
It  was,  perhaps,  informal  to  permit  the  president  to  assume 
the  power  of  overruling  the  motion,  to  table  the  returns 
and  order  the  member  sworn  in,  but  the  board  evidently 
acquiesced  in  what  was  done  by  making  no  protest  or  objec- 
tion. This  occurred  before  the  filing  of  the  bill,  and  there- 
fore at  that  time  the  board  liad  taken  such  action  as  it  deemed 
necessary. 

Furthermore,  as  already  stated,  it  did  not  appear  what  the 
petition  was  or  that  illegal  votes  had  been  cast  for  appellant. 

It  did  appear,  however,  that  in  October,  after  the  bill  was 
filed,  a  meeting  of  the  board  was  held,  when  resolutions  were 
presented  declaring  that  the  votes  referred  to  were  illegal 
and  that  Kennedy  was  therefore  elected.  At  this  meeting 
there  seems  to  have  been  some  confusion  and  irregularity,  and 
upon  the  passage  of  the  resolutions  tlio  three  appellees  only 
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participated.  •This  proceeding  occurring  after  the  filing  of 
the  bill  and  after  the  September  meeting,  amounted  in  sub- 
stance, if  it  had  any  legal  Vah'ditj,  to  a  reconsideration  of  the 
action  of  tlie  board  in  seating  the  appellant  at  the  September 
meeting,  and  to  a  declaration  that  there  was  illegality  in 
respect  to  the  two  votes  mentioned.  Without  adverting  to 
the  question  whether,  pending  the  suit,  the  board  could  take 
ftetion  which  would  affect  the  legal  rights  of  the  parties,  wo 
ure  of  opinion  that  the  passage  of  these  resolutions,  in  the 
manner  stated,  does  not  furnish  proof  of  the  fact  alleged  in 
the  bill  that  these  votes  were  illegal.  The  bill  alleged  they 
were  illegal  and  the  answer  denied  this  allegation.  It  was  to 
bo  proved,  therefore,  by  legal  and  competent  evidence.  As- 
suming, then,  that  the  bill  stated  such  a  case  as  would  move 
a  court  of  chancery  to  action,  the  evidence  wholly  failed  to 
support  it  and  therefore  the  bill  should  have  been  dismissed. 
But  the  fundamental  point  is  to  be  considered,  whether  the 
bill  presents  sufficient  ground  for  jurisdiction  in  equity.  By 
the  statute  under  which  the  village  is  organized,  the  presi- 
dent and  trustees  of  the  village  are  vested  with  the  power  to 
judge  of  the  election  and  qualitications  of  their  own  members. 
See  paragraphs  35  and  192,  Chap.  24,  Starr  &  C.  111.  S:»U, 
The  jurisdiction  to  determine  contests  for  seats  in  the  board  is 
thereby  given  to  the  board,  and  is  primarily  to  be  exercised 
by  the  board  as  an  independent  tribunal.  Linegar  v.  Bittcn- 
house,  94  111.  208. 

Whether  thiei  power  of  the  board  is  exclusive,  or  whether 
the  courts  might,  in  proper  cases,  entertain  quo  warranto  or 
mandamus  upon  questions  arising  in  controversies  regarding 
the  right  to  a  seat  in  the  board,  we  need  not  determine  or 
consider  in  the  present  case.  It  is  enough  to  say  tlie  power  is 
clearly  vested  in  the  board,  composed  of  the  president  and 
trustees,  and  its  exercise  is  one  of  the  public  duties  of  the  board 
conferred  by  express  provision  of  the  statute,  and  is  a  power 
generally  held  and  exercised  by  bodies  having  legislative  func- 
tions. The  rule  is  well  settled  that  chancery  will  not  interfere 
with  the  exercise  of  such  duties  and  powers  where  no  property 
rights,  strictly  considered,  are  concerned.    It  will  not  interfere 
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inmattei-s  of  a  political  nature  or  in  matters  involving  merely 
tlie  exercise  of  governmental  or  official  functions,  either  in 
respect  to  the  official  himself  or  the  body  which  recognizes 
or  authorizes  his  action.  Kerr  on  Injunctions,  1,  2;  Sheridan 
V.  Colvan,  78  111.  237. 

In  this  instance  the  bill  was  not  filed  against  the  village 
trustees,  nor  did  it  profess  to  operate  upon  them,  but  the 
effect  was  to  prevent  one  of  their  membei*s  from  acting  in  dis- 
charge of  his  official  powers,  upon  the  ground  that  the  board 
had  not  properly  exercised  its  duty  or  power  in  the  premises, 
and  this  was  extended  to  and  did  operate  upon  the  board, 
indirectly,  at  least,  and  was  efficieut  to  obstruct  its  free  proceed- 
ings. It  assumed  to  determine  for  the  board  whether  it  had 
properly  exercised  its  power  to  judge  of  the  election  and  qual- 
ification of  its  own  members — an  assumj»tion  quite  inconsist- 
ent with  the  authority  cited  above,  and  if  sustained,  quite 
certain  to  embarrass  and  impede  the  board  in  discharging  this 
function.  It  is  in  effect  to  supervise  the  board  in  the  per- 
formance of  this  public  duty. 

We  are  of  opinion,  therefore,  the  bill  contained  no  equity 
upon  its  face  and  presented  no  ground  of  jurisdiction  in  chan- 
cery. The  decree  will  be  reversed  and  the  cause  remanded 
with  directions  to  dismiss  the  bill. 

Heversed  and  remanded. 


Pbentiss  D.  Cheney,  Guardian,  etc., 


Guardian  and  Ward—Ottardian^s  Report — Form  of—Tnterest — Rent — 
Growing  Crops — Administrator' 9  Right  to  Sell — Improvement  qf  Ward* 8 
Esta  te — 2ieg  lit,  ence. 

1.  A  gruardian's  report  though  not  in  precise  form  will  be  suflScient  if  it 
clearly  showa  the  rights  of  the  ward. 

2.  A  g°3>f^i^''  ^  ^^^  properly  chargeable   with   interest  after  he  has 
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tendered  to  the  jud^re  of  the  County  Court  the  funds  in  bis  handi,  and 
has  been  instructed  to  place  the  same  in  bank  until  further  orders. 

8.  A  guardian,  by  making  repairs  and  improTements  on  bis  ward's 
lands  without  a  previous  order  of  court,  does  not  lose  the  right  to  be 
repaid  for  them,  but  does  assume  the  burden  of  showing,  on  application 
for  credit  therefor,  that  they  were  necessary  and  proper,  to  the  interest 
of  the  ward,  and  paid  for  at  reasonable  rates. 

4.  Under  Sec.  94,  Chap.  3,  R.  S.,  an  administrator  is  authorized 
to  sell  crops  growing  on  his  intestate's  lands  at  the  time  of  his  death  and 
apply  the  proceeds  to  the  pa^-ment  of  decedent*s  debts. 

5.  In  the  case  presented,  sundry  minor  exceptions  are  overruled,  the 
decree  of  the  court  below  being  supported  by  the  evidence. 

[Opinion  filed  November  23,  1889.] 

Appkal  from    the  Circuit  Court  of  Greene  County ;  tLo 
Hon.  G.  W.  Herdman,  Jud^re,  presiding. 

Mr.  T.  S.  Chapman,  for  appellant. 
Mr.  Mark  Metebstein,  for  appellee. 

Conger,  J.  Peter  Koodbouse  died  intestate  Juno  9,  1879, 
in  Greene  county,  leaving  him  surviving  Harriet  Roodhouee, 
his  widow,  appellee,  Harry  W.  Roodhouse,  issne  of  a  former 
marrias^e,  and  Benjamin  T.  Roodhouse,  issue  of  his  last  mar- 
riage, his  two  sons  and  onl}^  heirs  at  law.  Mrs.  Roodhouse, 
together  with  appellee,  became  the  administrators  of  tho 
estate.  In  October,  1879,  Mrs.  Roodhouse,  with  her  son 
Benjamin,  removed  to  Washington,  D.  C,  where  they  have 
since  resided,  leaving  appellee  to  manage  the  administration 
of  the  estate,  as  well  as  the  lands  left  by  Mr.  Roodhouse. 
On  October  17,  1881,  appellee  was  appointed  guardian  of 
his  brother,  and  it  is  upon  the  settlement  of  his  account  as 
such  guardian  that  this  controversy  arises. 

Upon  appellee's  making  his  final  report  several  exceptions 
were  filed  thereto,  some  of  which  were  by  the  court  below 
oveiTuled,  and  some  in  part  sustained,  and  which  we  will  no- 
tice in  regular  order. 

Appellee  filed  no  report  until  appellant  was  appointed  to 
succeed  him,  such  report  having  been  filed  on  the  IGth  of 
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January,  1888.  And  it  is  insisted  hj  appellant  that  such  re- 
port in  /arm  is  radically  wrong.  That  it  does  not,  as  it 
should,  pnrport  to  show  the  balance  in  his  hands  at  the  end 
of  one  year  after  his  appointment,  and  the  balance  in  his  hands 
at  the  end  of  each  year  thereafter. 

The  report  is  open  to  this  objection,  bnt  it  does  show  the 
entire  amoant  collected  and  expended,  and  compntes  the 
amounts  upon  the  principle  of  yearly  rests,  so  that  the  rights 
of  the  ward  are  as  fnlly  protected  as  tliongh  such  report  had 
been  made  in  proper  form.  It  might  have  been  proper  in 
eitlier  the  County  or  Circuit  Courts  to  have  required  appellee 
to  have  complied  with  the  suggestion  made,  but  we  are  not 
inclined  to  reverse  the  case  because  the  report  may  not  be  in 
form,  if  it  can  be  ascertained  that  the  rights  of  the  minor  have 
been  folly  set  forth,  and  we  think  they  have. 

It  is  urged  that  the  calculations  of  interest  as  set  forth  in 
the  report,  is  a  mere  guess  on  the  part  of  appellee,  and  the 
account  does  not  furnish  the  data  from  which  such  calcula- 
tions can  be  verified  or  refuted.  This  is  an  error,  for  we 
have  taken  the  trouble  to  go  through  the  account  as  presented 
in  the  record,  each  year  by  itself,  and  making  rests  at  the  end 
of  each  year  as  required  by  the  rule  of  the  Supremo  Court, 
and  the  result  is  so  near  that  shown  by  the  report  as  filed,  as 
to  sliow  that  in  principle  they  are  the  same,  the  difference 
being  only  such  as  would  naturally  arise  in  making  so  many 
calculations. 

It  is  next  insisted  that  the  annual  rent  of  $900  as  reported 

by  appellee  is  too  low,  and  should  have  been  increased.     We 

think  the  evidence  shows  that  amount  to  have  been  just  and 

equitable  and  think  the  action  of  the  court  in  f  xing  the  rent 

at  that  sum,  was  fully  warranted  by  the  evidence.     It  is  true 

appellee  at  one  time  told   Mrs.  Koodhonse,  he   thought  he 

could  pay  as  rent  for  the  land  $2,500,  and  for  that  year  he 

did  pay  to  her  two-thirds  of  that  sum,  but  he  denies  that  he 

made  any  contract  to  that  effect,   but  says  it   was  only  his 

opinion  of  the  probable  value  of  the  rents  before  he  liad 

ascertained  by  trial,  and  in   the  absence  of  any  contract  the 

ward  should  recover  only  what  would  be  a  reasonable  rent,  and 

that  we  think  he  has  done. 
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It  is  next  in  ado  the  subject  of  complaint  that  the  Circuit 
Court  did  not  require  apj)elleo  to  pay  interest  from  January 
16,  18SS,  to  March  8,  1888;  appellee  on  the  former  date  ten- 
dered the  money  in  his  hands  to  the  jud^e  of  the  County 
Court,  and  was  by  him  directed  to  place  the  funds  in  bank 
until  further  orders,  and  under  these  circumstances  we  see  no 
impropriety  in  relieving  him  from  the  payment  of  interest 
while  it  was  so  held  subject  to  the  order  and  disposition  of 
the  court. 

The  fourth  and  fifth  objections  relate  to  the  allowance  by 
the  court  of  certain  items  credited  to  appellee  in  his  account, 
and  of  which  we  can  not  speak  in  detail  without  making  the 
opinion  too  voluminous.  We  think  the  evidence  fully  justi- 
fied their  allowance. 

By  making  the  repairs  and  improvements  on  the  ward's 
lands  without  a  preceding  order  of  the  County  Court,  appel- 
lee did  not  lose  the  right  to  be  repaid  for  them,  but  he  did 
assume  the  burden  of  showing,  at  the  time  of  asking  credit 
therefor,  that  they  were  necessary  and  proper,  to  the  interest 
of  the  ward,  and  paid  for  at  reasonable  rates.  This,  we  think, 
appellee  did. 

The  sixth  objection  as  stated  by  counsel  for  appellant  is : 
"All  the  crops  growing  and  unmatured  on  the  lands  of  Peter 
Roodhouse  at  the  date  of  his  death,  June  9, 1879^  were  imme- 
diately vested  in  his  two  sons  as  a  part  of  his  real  property 
and  the  administrator  had  no  rightful  authority  to  appropriate 
the  same."  By  Sec.  d^  of  Chap.  3,  R.  S.,  the  administra- 
tor is  expressly  authorized  to  do  what  he  did  in  the  case  at 
bar,  viz.:  as  administrator  of  his  father's  estate  he  sold  these 
growing  crops  as  other  personal  property,  and  applied  the 
proceeds  toward  the  payment  of  the  decedent's  indebtedness. 

The  seventh  and  eighth  objections  are  general  complaints 
based  upon  the  negligence  and  carelessness  of  appellee  in  fail- 
ing to  file  an  inventory  of  the  ward's  estate,  in  failing  to  make 
reports  as  he  should,  and  in  failing  to  loan  his  ward's  money 
and  rent  his  lands. 

That  appellee  was  guilty  of  great  negligence  in  the  per- 
formance of  his  duties  as  guardian  can  not  be  denied,  but  he 
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has  been  pnnislied  for  his  failure  to  make  an  inventory  and 
report  by  having  his  entire  commissions  as  guardian,  amount- 
ing to  over  $600,  taken  from  him,  and  he  has  been  required  to 
account  for  all  moneys  received,  with  six  per  cent  compound 
interest  with  annual  rests,  and  a  rent  upon  the  land  fully  ae 
high  as  the  evidence  would  justify,  and  we  are  at  a  loss  to 
know  what  more  should  in  these  respects  be  required. 

We  will  dispose  of  the  remaining  objections  of  appellant  as 
well  as  the  cross-errors  assigned  by  appellee,  by  saying  that 
after  giving  the  whole  record  a  careful  investigation,  we  are 
satisfied  that  the  decree  of  the  Circuit  Court  is  a  fair  and  just 
settlement  between  appellee  and  his  ward,  and  that  neither 
party  has  any  good  reason  to  complain. 

The  decree  of  the  Circuit  Court  will  be  affirmed. 

Decree  affirmed. 


The   Peoria,    Decatur   &   Evansville  Railway 

Company 

V. 

Cassius  M.  Powell. 

RaWroadi— Injury  to  Stock — Evidence — Verdict, 

m 

In  an  action  agrainst  a  railroad  company  for  injuries  to  stock  npon  defend- 
ant's track,  alleged  to  have  been  caused  by  the  negligent  management  of 
one  of  its  trains,  this  court  declines  to  interfere  with  verdict  for  plaintiff. 

[Opinion  filed  November  23,  1889.] 

Appeal  from  the  Circuit  Court  of  Moultrie  County;  the 
Hon.  E.  P.  Yail,  Judge,  presiding. 

Messrs.  Stevens  &  Hobton  and  John  K.  Eden,  for  appel- 
lant. 

Messrs.  Meeker  &  Geidek  and  J.  E.  Jennings,  for  appel- 
lee. 
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Wall,  J.  Tlie  appellee  recovered  a  judgment  against  the 
appellant  for  $160  for  damage  to  stock.  The  negligence 
alleged  was  in  the  management  of  the  train  while  the  stock 
were  on  the  track.  It  is  insisted  bj  the  appellant  that  there 
was  not  sufficient  evidence  on  the  part  of  appellee  to  warrant 
the  verdict  We  have  carefully  read  all  the  proof  from  the 
record  and  find  it  conflicting  in  some  respects,  and  considered 
altogether,  not  entirely  satisfactory,  but  it  is  not  so  deficient  a£ 
to  require  a  revei*sal  upon  that  ground  alone. 

The  instructions  given  for  the  appellant  called  the  attention 
of  the  jury  very  pointedly  to  the  issues  and  it  can  not  be  sup- 
posed the  jury  misunderstood  the  questions  submitted  for  their 
decision. 

It  is  objected  that  some  of  the  special  interrogatories  were 
not  properly  or  perfectly  answered,  but  we  think  there  is 
nothing  substantial  in  the  objection.  No  complaint  is  made 
upon  the  rulings  of  the  court  in  the  admission  of  evidence  or 
in  the  giving  or  refusing  of  instructions. 

Finding  no  tangible  error  in  tlie  record  we  must  affirm  the 
judgment.  Judgment  ajjirtaed* 


Daniel  McLaughlin 

V. 

Frank  R.  Fisher. 


Slander — Pleading — Actionable  Language — Demurrer, 

In  an  action  for  slander,  thin  court  holds  that  a  demurrer  to  the  declara- 
tion was  properly  sustained,  the  words  charged  not  being  actionable  per  se 
and  no  sufficient  averments  appearing  to  show  that  the  same  touched  the 
plaintiff  in  **8ome  office,  business  or  employment.'* 

[Opinion  filed  November,  23,  1889.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  J.  A.  Ckeiqhton,  Judge,  presiding.  I 

Messrs.  Connolly  &  Mathsb  and  James  M.  Gbaham,  for 
appellant. 


Thikd  District— May  Term,  1889.  55 


McLaufirhlin  v.  Fisher. 


Messrs.  Falmbr  &  Shutt,  for  appellee. 
See  Townsend  on  Slander,  Sees.  307,  308,  335,  336;  Sander- 
son V.  CaldwelU  46  JS.  Y.  398. 

Conger,  J.  This  was  an  action  on  the  case  for  slander. 
The  declaration  was  as  follows:  ^'Also  for  that  whereas, 
before  and  at  the  time  of  committing  the  grievance  herein- 
after mentioned,  the  plaintiff  held,  used  and  exercised  the 
office  of  presidentof  the  Illinois  Miners'  Protective  Association, 
bj  appointment  of  said  association,  and  received  and  enjoyed 
therefrom  a  salary  of,  to  wit,  $100  per  month,  as  such  presi- 
dent, which  said  association  was  then  and  there  and  for  a  long 
period  theretofore  had  been  a  voluntary  association  of  all 
persons  working  in  and  around  the  coal  mines  in  the  State  of 
Illinois.  And  one  of  the  objects  of  said  association  then  and 
there  was  to  promote  the  best  interests  of  said  persons  in 
their  said  occupation,  and  to  promote  harmony  as  to  work  and 
wages  among  said  persons  in  their  said  occupation.  And  it 
was  then  and  there  the  duty  of  the  plaintiff,  as  president  of  said 
association,  to  so  demean  himself  as  to  advance  the  said  object 
of  said  association,  and  to  promote  the  best  interests  of  said 
persons  in  said  occupation,  and  to  promote  harmony  as  to 
work  and  wages  among  said  persons  in  said  occupation. 

And  the  plaintiff  avers  that  he  hath  always  during  the 
time  of  his  being  such  president,  faithfully,  properly  and 
honestly  discharged  his  said  duty  as  president  of  said  associ- 
ation, and  dealt  honestly,  equally  and  fairly  as  such  president, 
with  all  persons  working  in  and  around  the  coal  mines  in  said 
State,  and  never  was  guilty  of  the  offenses  and  misconduct 
hereinafter  stated  to  have  been  charged  upon  and  imputed  to 
him  by  said  defendant,  nor  until  the  time  of  the  committing 
of  the  grievances  by  the  defendant,  as  hereinafter  mentioned, 
was  ever  suspected  of  any  such  offenses  or  misconduct,  by 
reason  whereof  the  plaintiff  had  deservedly  acquired  the  honor, 
esteem  and  good  will  of  his  neighbors  and.  of  said  association, 
and  of  the  said  persons  working  in  and  ai*ound  the  coal  mines 
in  the  State  of  Illinois. 
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Nevertheless  the  defendant,  well  knowing  the  prcinit^et:, 
but  contriving  and  wickedly  and  maliciously  intending  to 
injure  the  plaintiff  in  his  good  name  and  reputation,  and  to  bring 
liim  into  disgrace,  scandal  and  distrust  as  president  of  said 
association  among  his  neighbors  and  other  good  citizens  and 
the  said  association,  and  among  the  persons  working  in  and 
around  the  coal  mines  in  said  State,  on,  to  wit,  the  1st  day 
of  January,  A.  D.  1888,  at  the  county  aforesaid,  in  a  certuin 
discourse  which  the  said  defendant  then  and  there  had,  of  and 
concerning  the  plaintiff,  and  of  and  concerning  the  plaintiff  in 
the  execution  of  his  said  office  of  president  of  said  association, 
in  the  presence  and  hearing  of  divers  persons  falsely  and  ma- 
liciously spoke  and  published  of  and  concerning  the  plaintiff, 
and  of  and  concerning  him  in  the  exercise  of  his  said  office, 
the  false,  scandalous  and  malicious  words  following,  that  is  to 
say:  "Let  me  (meaning  said  defendant)  tell  you,  boys,  some- 
thing that  may  be  you  don't  know.  Let  me  (meaning  defend- 
ant) tell  you  that  old  Dan  McLauglilin  (meaning  plaintiff)  is 
carried  on  the  pay  rolls  of  the  C.  W.  &  V.  Coal  Company,  at 
the  rate  of  §75  a  month,  for  keejung  up  an  agitation  amon^ 
the  miners  (meaning  persons  working  in  and  around  the  coal 
mines  in  Illinois)  of  Central  and  Southern  Illinois,  so  that  the 
mine  owners  of  Northern  Illinois  can  get  all  the  trade,  and  I 
(meaning  defendant)  know  it."  Meaning  and  intending  fliereby 
to  charge  the  plaintiff  with  wilfully  and  corruptly,  and  for 
his  own  gain,  neglecting  and  failing  to  so  demean  himself  as 
to  advance  the  said  object  of  said  association,  and  wilfully  and 
corruptly,  and  for  his  own  gain,  neglecting  and  failing  to 
promote  the  best  interests  of  the  persons  working  in  and  around 
coal  mines  in  said  State,  and  with  wilfully  and  corruptly, 
and  for  his  own  gain,  refusing  and  neglecting  to  promote  har- 
mony as  to  work  and  wages  in  said  occupation,  among  persons 
engaged  in  working  in  and  around  coal  mines  in  said  State. 

And  meaning  and  intending  thereby  to  charge  the  plaintiff 
with  wilfully,  corruptly  and  for  his  own  gain,  permitting 
himself,  while  so  president  of  said  association,  to  be  employed 
by  the  C.  W.  &  V.  Coal  Company,  for  the  purpose  of  inter- 
fering with  and  retarding  said  object  of   said  association,  and 
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for  the  purpose  of    injuring  the  best  interests  of  the  persons 

working  in  and  around  the  coal  mines  in  Illinois,  and  for  the 

pur^wse  of   producing  absence  of   harmony  as  to  work   and 

wages  in  their  said  occujxition,  among  said  pei*sons, contiary  to 

his 'duty  as  president  of  said  association.     And  meaning  and 

intending  thereby  to  charge  that  the  plaintiff,  wliile  so  being 

president  of  said  association,  accepted  employment  with  the 

C.  W.  &  V.  Coal  Conii>any  to  keep  up  an  agitation  among 

the  jiersons  working  in  and  around  the  coal  mines  in  Central 

and  Soul  hem  Illinois,  to  the  injury  of  their  best  interests  and 

to  the  destruction  of  harmony  as  to  work  and  wages,  between 

them  and  the  persons  working  in  and  around   coal  mines  in 

Northern  Ilh'uois,  so  as  to  diminish  or  prevent  the  mining  of 

coal  in  the  coal  mines  of  Central  and  Southern  Illinois,  and  so 

enable  the  mine  owners  of  Northern  Illinois  to  control  the 

trade  in  coal. 

He,  the  said  defendant,  then  and  there  intending  to  be 
understood  as  so  meaning,  and  he  being  then  and  there  so 
understood  by  the  persons  by  him  so  addressed,  as  aforesaid. 

By  means  whereof  the  plaintiff  hath  been  greatly  injured 

in  liis  good  name,  fame  and  credit,  and  has  suffered  great 

.  anxiety  of  mind,  and  been  exposed  to  the  loss  of  his  said  office 

of  president  of  said  association,  and  the  emoluments  thereof." 

To  this  declaration  a  demurrer  was  interposed  and  sus- 
tained by  the  court,  and  judgment  went  against  appellant  for 
costs,  and  he  brings  the  record  to  this  court  for  review. 

We  think  the  demurrer  was  properly  sustained. 

The  words  charged  in  the  declaration  are  not  actionable, 
per  se,  and  can  only  be  made  so  by  proper  averments  that  they 
"touch  him  in  some  office,  business  or  employment." 

The  declaration  fails  to  set  out  with  sufficient  clearness  and 
certainty  either  the  society  or  the  duties  of  appellant  as 
its  president,  to  enable  a  court  to  say  that  the  action  charged 
against  appellant  would  necessarily  be  a  violation  of  such 
duties.  The  substance  of  the  words  charged  is,  that  appellee 
said  of  appellant,  that  he,  api)ellant,  '*  is  carried  on  the  pay 
rolls  of  the  C.  W.  &  V.  Coal  Company  at  the  rate  of  $75  a 
month,  for  keeping  up  an  agitation  among  the  miners  of  Cen- 
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tra]  and  Southern  Illinois,  bo  that  the  mine  owners  of  North- 
em  Illinois  can  get  all  the  trade." 

It  is  nowhere  averred,  and  we  are  at  a  loss  to  know  how  it 
can  be  assumed,  that  keeping  up  an  agitation  among  the 
miners  of  one  section  of  the  State,  may  not  be  in  harmony 
with  appellant's  ideas  of  promoting  the  object  of  the  associa- 
tion, of  which  he  is  president  His  duties  are  only  spoken  of 
in  a  general  way,  being,  to  so  demean  Iiimsclf  as  to  advance 
the  object  of  the  association,  and  to  promote  the  best  inter- 
ests of  said  persons  in  said  oijcupation,  and  to  promote  har- 
mony as  to  work  and  wages  among  said  persons  in  said 
occupation." 

The  declaration  we  think  entirely  failed  to  show  such  a 
case  as  would  require  the  appellee  to  defend,  and  hence  the 
demurrer  was  properly  sustained. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  affiimiecL 


Charles  McNary 

V. 

The  People. 


CnmifiaJ  Law — Tnformntio*f — Charge  of  Assault  unfh  Deadly  Weapon 
against  Two  Defendants — Conviction  of  One — Instructions — Costs, 

1,  Where  an  information  charged  the  plaintiff  in  error  and  his  brother 
with  an  assault  with  a  deadly  weapon,  '*  to  wit,  a  club  and  knife,**  an  instruo- 
tion  to  the  jury  that  the  information  charored  the  defendants  with  making 
an  assault  with  a  deadly  weapon  with  intent,  etc.,  and  that  if  the  jury 
believe,  from  the  evidence,  beyond  a  reasonable  doubt,  that  the  defendants, 
as  charged,  did  make  the  assault  with  a  deadly  weapon  with  an  intent,  etc, 
and  where  no  considerable  provocation  appeared,  or  the  circumstances 
showed  abandoned  and  malignant  hearts,  they  should  return  a  verdict  of 
guilty,  was  not  erroneous,  although  the  evidence  tended  to  show  an  assault 
by  the  plaintiff  in  error  alone  and  with  a  club  only. 

2.  A  deadly  weapon  is  a  weapon  likely  to  produce  death  or  great  bodily 
harm  by  the  use  made  of  it. 

8.    It  is  not  error  for  the  court  to  refuse  certain  instructions,  although 
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they  contain  a  correct  statement  of  the  law  on  the  topics  covered  by  them 
where  the  jury   are  elsewhere  properly  instructed  on  the  same  points. 

4.  In  the  case  presented,  this  court  declines  to  interfere  with  the  decis* 
ion  of  the  court  below,  refusing^  an  apportionment  of  costs,  it  not  appearing 
that  any  costs  were  made,  not  necessary  for  the  prosecution  of  the  case  as 
against  the  plaintiff  in  error. 

[Opinion  filed  November  23,  1889.] 

In  ebbor  to  the  Connty  Conrt  of  Clark  County;  the  Hon. 
H.  Gassawat,  Judge,  presiding. 

Mr.  S.  S.  "Whitbhkad,  for  the  plaintiff  in  error. 

Mr.  T.  L.  Obi9dobff,  State's  Attorney,  for  the  defendants  in 
error. 

Plbasants,  p.  J.  This  was  an  iDformation  against  plaintiff 
in  error  and  his  brother,  John,  charging  an  assault  on  Samuel 
Graham  "with  a  certain  deadly  weapon,  to  wit,  a  club  and 
knife,"  with  intent  to  do  a  bodily  injury.  There  were  two 
counts,  alike  in  all  respects,  except  that  one  alleged  there  was 
no  considerable  provocation  and  the  other  that  the  circum- 
stances showed  an  abandoned  and  malignant  heart.  John  was 
acquitted  but  Charles  was  found  guilty  and  judgment  rendered 
accordingly. 

Exceptions  were  taken  to  ahnost  everything  allowed  or 
refused  by  the  court,  and  are  here  urged  with  a  freedom  of 
reflection  upon  the  judge,  which  we  think  unwarranted  and 
feel  bound  to  rebuke.  While  we  mean  to  give  all  due  coneid- 
eration  and  weight  to  argument  it  should  be  understood  that 
the  endeavor  to  do  so  is  more  likely  to  be  frustrated  than 
aided  by  the  interjection  of  such  matter  as  appears  on  page 
10  of  the  brief  for  plaintiff  in  error. 

The  first  instruction  given  for  the  people  stated  that  the 
information  charged  the  defendants  with  making  an  assault 
upon  Graham  with  a  deadly  weapon  (not  designated)  with 
intent,  eta;  and  that  if  the  jury  believed  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendants,  as  charged, 
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did  make  an  assault  upon  the  person  of  said  Graham  witli  a 
deadly  weapon,  instrument  or  other  thing,  with  an  intent,  etc., 
and  where  no  considerable  provocation  appeared,  or  the  cir- 
cumstances showed  abandoned  and  malignant  hearts,  tliej 
should  return  a  verdict  of  guilty. 

There  was  an  abundance  of  evidence  tending  to  prove  an 
assault  by  Charles  with  a  club  only,  and  that,  although  John, 
from  some  distance  seeing  two  men  holding  him,  rushed  to 
the  scene  with  a  knife,  he  did  not  arrive  until  that  assault  was 
over  and  Graham  had  withdrawn  beyond  his  immediate  reach. 
Upon  this  state  of  the  proof  it  is  claimed  that  the  instruction 
so  given  was  erroneous  in  "  not  being  confined  to  the  only  one 
of  two  alleged  deadly  weapons  charged,  which  was  in  any  way 
sustained  by  the  proof  as  Jigainst  Charles,  either  by  hie  own 
act  or  that  of  his  co-defendant."  In  this  connection  it  is  said 
that  an  instruction  not  applicable  to  the  facts  proved  should 
be  refused,  and  that  the  hypothesis  assumed  should  be  so 
broad  in  its  application  as  to  exclude  all  others,  citing  Ilam- 
ilton  V.  Hunt,  14  111.  472. 

This  objection,  if  we  understand  it,  rests  upon  a  misappre- 
hension. The  instruction  assumes  no  hypothesis,  nor  does  it 
imply  anything  as  to  the  effect,  or  weight,  or  even  the  exist- 
ence of  any  evidence  in  the  case.  It  is  clear  enough  that  the 
offense  intended  by  the  information  was  a  joint  assault,  which, 
in  its  nature,  is  an  assault  by  each,  at  the  same  time  and  with 
a  common  intent,  by  one  with  a  club  and  by  the  other  with  a 
knife,  although  the  language  used  is  "a  certain  deadly  weapon, 
instrument  or  other  thing,  to  wit,  a  club  and  knife;"  and 
Charles,  being  the  defendant  first  named,  and  club,  the  weapon 
first  specified,  the  natural  construction  would  be  that  he  was 
charged  with  using  that  weapon  and  John  with  using  the 
other.  That  all  this  was  so  understood  by  the  defendants  and 
their  counsel  is  manifest  from  the  quotation  above  made  from 
the  arguTnent  here  and  from  the  fact  that  no  objection,  on 
account  of  variance  or  otherwise,  was  made  to  the  evidence 
given  of  an  assault  by  Charles  alone  and  with  a  club  only. 
Under  the  information,  as  framed,  it  would  liave  been  ])ro|^)er 
to  show  an  assault  by  each  at  the  same  time,  with  the  weapons 
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respectively  charged,  or  by  either,  with  the  weapon  cliarged 
to   him,  aided  and    abetted   by  his  eo-defendnnt,  in  either  of 
'which  cases  the  proper  verdict  would  be  "guilty,"  as  to  both; 
or  by  either,  with    the   particular  weapon  charged   to   him, 
without  any  evidence  against  his  co-defendant,  in  which  case 
the   proper   verdict   would  be  *' guilty"  as   to  him,  and  "not 
guiUy"  as  to  his  co-defendant.     If,  as  to  one,  there  was  no  evi- 
dence, the  court   might   properly,  of   its  own   motion   or  on 
that  of  such  defendant,  upon  the  close  of  the  people's  case  in 
chief,  direct  a  separate  verdict  of  acquittal  as  to  him  and  dis- 
charge him.     But  the  court  would  not  be  bound  to  do  so  of  its 
own  motion.     It  might  submit  the  whole  case,  and  as  to  both 
defendants,  properly  presuming  that  the  jury,  under  a  general 
instruction  requiring  proof  of  guilt  beyond  a  reasonable  doubt 
in  order  to  convict,  and  advising  them  that  if  the  evidence 
warranted  it   they  might  convict  one  and   acquit  the  other, 
would   return  the  proper  verdict     In  this  case,  if  John  had 
been  acquitted    by   a  separate  verdict   before   it   was  finally 
submitted,  the  in^tniction  doubtless  would,  as  it  should,  liave 
related   to  Charles   and   the  charge  against   him  alone.     But 
there  was  no  such  separate  verdict.     John  did  not  ask  it,  but 
iaw  fit  to  submit  his  case  together  with  that  of  Charles.     Nor 
•lid  Charles  object  to  it.     Therefore  the  instruction  related  to 
the  whole  case  and  both   the  defendants,  as  submitted,  with 
whatever  of  fullness  or  lack  of  evidence  there  was  about  it, 
and  it  was  just  such  as  is  commonly  given  for  the  first  of  the 
series  for  the  prosecution  in  criminal  cases.     Its  usefulness 
may  well  be  doubted,  but  its  harmlessness  hardly.     For  it 
amounts  to  no  more  than  a  statement  to  the  jury  that  the 
character  of  their  verdict  should   depend   upon   their  belief, 
from  the  evidence,  as  to   the  material   facts  alleged   in   the 
information ;   that  if  it  satisfies   them   beyond  a   reasonable 
doubt  that  these  are  true  as  alleged — in  other  words,  that  the 
defendants  are  guilty  beyond  a  reasonable  doubt — they  should 
return  a  verdict  of  guilty;  and  the  implication,  which  is  about 
as  clear  and  strong  as  the  expression,  is,  that  unless  it  so  satis- 
fies them,  they  should  return  a  verdict  of  not  guilty.     But  it 
presents  uu  hypothesis  at  all  in  the  proper  sense  of  the  term; 
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that  is,  no  particular  fact  or  condition  upon  proof  of  which 
they  Bhoiild  or  might  find  in  any  particular  way  upon  the 
general  question  of  guilt  or  any  allegation  in  issue.  By 
another,  which  should  be  considered  in  connection  with  this, 
they  were  advised  that  "they  coiild  find  one  or  both  of  the 
defendants  guilty,  as  they  might  determine  from  the  evi- 
dence." We  see  no  reason  to  apprehend  that  they  were 
misled  or  influenced  in  any  way  by  any  supposed  assumption 
or  implication  in  this  instruction  or  misapplied  any  of  the 
evidence.  Nor  does  their  verdict  against  Charles  of  "  guilty? 
as  charged  in  the  information,"  import  a  finding  that  lie  used 
a  knife  and  a  club.  Their  acquittal  of  John,  in  view  of  tlie 
evidence  preserved,  shows  the  contrary. 

A  deadly  weapon  was  defined  by  the  court  as  "one  likely 
to  produce  bodily  injury  from  the  use  made  of  it."  Doubt- 
less a  more  correct  definition  would  have  been,  a  weapon 
likely  to  produce  death  or  great  bodily  harm  by  the  use 
made  of  it,  but  we  do  not  see  how  this  error  could  have 
prejudiced  the  case  of  the  defendant.  The  term  '*  club"  im- 
ports a  deadly  weapon,  though  in  a  given  case  it  may  not  be 
for  several  reasons.  And  so,  also,  of  a  '*  knife."  The  informa- 
tion alleged  it  to  have  been  such.  Its  form,  size  and  char- 
acter were  described  to  the  jury  by  comparison  at  least.  The 
one  claimed  to  have  been  used  was  produced.  One  witness 
positively  identified  it,  and  another  testified  to  its  similarity, 
if  not  to  its  identity,  though  this  was  denied  by  the  defendant. 
The  manner  and  effect  of  its  use  were  also  shown.  Accord- 
ing to  all  the  testimony  relating  to  it,  except  that  of  the 
defendant,  whose  account  of  the  whole  transaction  and  its 
several  parts  must  have  raised  a  smile  in  the  jury  box — it  was 
clearly  a  deadly  weapon,  and  an  accurate  definition  should  not 
have  changed  the  finding. 

The  fourth  instruction  was  in  the  usual  and  familiar  form 
with  reference  to  what  is  and  what  is  not  a  reasonable  doubt; 
but  because  it  concluded  with  the  statement  that  if  the  jury 
were  satisfied  from  the  evidence,  beyond  a  reasonable  doubt, 
of  the  guilt  of  the  defendants,  "  or  either  of  them,"  they 
should  return  a  verdict  of  guilty,  it  is  claimed  that  "  in  its 
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fair  iDtendment  it  is^ored  the  separate  rights  of  each<,^  and 
required  the  conviction  of  both  if  either  was  fonad  to  be 
guilty.  It  coqM  hardly  be  uecessary  to  notice  this  palpably 
unreasonable  oonstrnetion,  even  if  the  court  had  not  ex- 
pressly instructed,  as  it  did,  that  their  Terdict  might  be 
a^inst  one  and  not  against  both,  according  to  their  belief 
from  the  evidence. 

By  the  fifth  the  jury  were  told  that  in  determining  the 
weight  to  be  given  to  the  testimony  of  the  different  wit- 
nesses, they  *^  were  authorized  to  consider  (among  other  thin^ 
stated)  their  relationship  to  the  parties,''  if  proved:  and  it  is 
contended  that  the  parties  were  tlie  people  and  the  defend- 
ants, and  therefore  that  the  instmction  did  not  apply  to 
George  Graham,  a  brother  of  the  prosecuting  witness,  who 
was  called  on  behalf  of  the  people,  while  it  tended  to  weaken 
the  testimony  of  some  of  the  witnesses  for  the  defense. 
There  was  no  evidence  showing  a  special  relationship  of  any 
witness  to  the  people  of  the  State  of  Illinois,  and  we  think  it 
sufficiently  obvious  that  by  ^*  the  parties"  the  instruction  was 
intended  and  understood  to  m?an  the  parties  to  the  alleged 
assault  and  not  the  parties  to  the  record. 

Complaint  is  also  made  of  the  refusal  of  some  and  the 
modification  of  other  instructions  asked  by  the  defendants. 
All  that  we  find  in  the  abstract,  however,  relating  to  any 
so  asked,  is  the  following :  ^*-  Rest  of  instructions  for  defend- 
ants offered,  refused,  given  and  modified,  all  on  pages  of 
record  from  64  to  79  inclusive,  as  well  as  motions  and  errors 
preserved  on  pages  79  to  80." 

We  might,  therefore,  under  the  rule,  decline  to  notice 
alleged  errors  in  the  court's  action  upon  them.  Some  of 
those  refused  are  set  forth  in  the  argument,  but  none  of 
those  given,  whether  modified  or  not.  Upon  an  examination 
of  the  record  itself  we  find  no  substantial  support  for  these 
exceptions.  It  may  be  conceded  that  those  refused,  which  are 
copied  in  the  argument,  presented  in  unobjectionable  form 
the  law  of  self-defense  and  the  effect  of  danger  apparently, 
though  not  really  imminent  or  threatened,  but  tlie  substance 
of  all  thev  contained  was  clearlv  and  fuUv  sot  forth  in  otliers 
that  were  given. 
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Another  stated  it  to  be  "  the  dut}'^  of  the  jury  to  consider 
the  reasonableness  or  unreasonableness  of  the  contention  of 
tlie  prosecution  in  this  case,  and  to  consider  whether  it  was 
])robable,  under  ordinary  motives  of  human  conduct,  that 
Charles  McNary  alone  would  go  into  what  is  shown  by 
some  of  the  evidence  to  have  been  demonstrated  and  regarded 
as  Sam  Graham  and  his  body-guard,  and  there  voluntarily 
commenced  (commence)  a  difficulty  by  assaulting  Graham 
among  his  friends,  or  whether,  on  the  contrary,  as  be  con- 
tends, he  regarded  Jiimself  in  the  company  of  men  hostile  to 
him,  and  only  acted  "  in  rightful  self-defense  against  danger, 
which  to  him  reasonably  appeared  to  be  threatened  and  immi- 
nent" Counsel  admits  "  there  may  be  one  objectionable  feat- 
ure in  it, "  but  without  indicating  which  one  it  is,  unless  by 
assigning  its  length  as  the  reason  for  not  reproducing  it  in 
the  argument,  still  insists  *'  it  was  fair  toward  all  parties, " 
and  therefore  we  suppose  that  it  ought  to  have  been  given. 
We  think  it  vicious  throughout.  It  presents  as  matter  of  law 
w  hat  is  only  matter  of  argument.  It  assumes  that  defendant 
was  influenced  by  ordinary  motives  only;  infers  therefrom  an 
improbability  of  the  act  charged,  and  then  attributes  to  such 
supposed  antecedent  improbability  the  legal  force  of  evidence 
or  ground  of  presumption,  to  continue  in  operation  after  evi- 
dence produced,  of  whatever  amount  or  weight,  to  rebut  and 
overcome  it.  In  every  criminal  case  the  law  presumes  the 
defendant's  innocence,  but  only  until  the  contrary  is  proved 
beyond  a  reasonable  doubt;  and  if  tliere  is  any  evidence  tend- 
ing to  prove  it,  an  instruction  to  consider  the  presumption, 
without  the  qualification,  will  be  improper.  Here  the  ques- 
tion for  the  jury  to  consider  was  not  whether  he  probably 
would  or  would  not  go,  etc.,  but  whether  he  actually  did  go, 
etc.,  and  its  determination  pro])erly  depended,  not  on  the  ante- 
cedent probability  or  improbability  of  the  fact,  but  upon 
the  evidence  produced  which  this  instruction  would  have 
ignored.  While  it  is  generally  if  not  always  the  case  that 
crimes,  which  are  mala  in.  se,  are  against  the  weight  of  right 
reason — they  are  scarcely  ever  committed  without  reason,  and 
it  is  by  no  means  unreasonable  in  any  sense  to  expect  their 
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C4)minission  and  to  believe  the  fact  in  anj  given  case  npon 
the  testimony  of  credible  witne83e3.  In  this  case  the  defend- 
ant had  the  bonefit  of  proper  instruction  to  the  jury  as  to  the 
presumption  of  innocence  and  its  legal  weight  and  effect 
This  covered  all  that  was  sensible  or  proper  in  the  one  pro- 
posed, and  on  that  point  he  was  entitled  to  no  more. 

The  court  struck  out  from  another  instruction  asked  the 
concluding  statement — that  "if  any  witness  is  successfully 
impeached  by  proof  that  he  made  statements  about  this  case, 
or  any  part  of  it,  out  of  court,  inconsistent  with  the  truth  of 
his  testimony  here,  the  jury  may  entirely  disregard  his  testi- 
mony delivered  before  them,  or  give  it  only  such  weight  as 
they  may  think  it  entitled  to."  The  latter  of  these  alterna- 
tives might  have  been  retained,  but  it  was  so  clearly  implied 
in  tho  preceding  part  which  was  given,  stating  the  different 
ways  and  means  by  which  the  credibility  of  a  witness  may 
be  impeached — ^among  which  the  last  mentioned  was,  by  mak- 
ing the  proof  so  specified — that  the  defendant  could  not  have 
been  prejudiced  by  its  erasure.  As  expressed  in  the  quo- 
tation above  it  was  certainly  in  bad  company.  There  is  a 
difference  between  disbelieving  a  part  or  even  all  of  the  testi- 
mony of  a  witness  after  fairly  considering,  weighing  and  com- 
paring it  and  "entirely  disregarding"  it.  The  one  may  be 
jnstiiied  by  his  lack  of  intelligence,  attention  or  memory,  but 
the  otlier  only  by  his  wilful  falsehood  in  respect  to  a  material 
fact. 

Some  qnestions  put  to  one  of  the  people's  witnesses,  to  show 
an  unfriendly  feeling  against  the  defendant,  were  excluded, 
which  might  have  been  allowed  ;  but  we  think  they  were  of 
little  force  and  that  their  exclusion  could  not  have  affected 
the  result.  His  feeling  was  probably  as  well  shown  otherwise 
as  it  could  have  been  by  them,  and  his  testimony  as  to  the 
assault  was  fully  corroborated  in  all  important  particulars  by 
that  of  the  prosecutor,  and  of  two  other  and  unbiased  wit- 
nesses— being  all  who  were  present  besides  the  defendant 

It  is  said  the  judgment  wrongly  imposed  upon  plaintiff  in 
error  all  the  costs  of  the  proceeding  against  both  defendants, 
instead  of  those  only  which  were  made  in  prosecuting  him, 
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and  that  the  court  erred  in  denying  his  motion  to  apportion 
them.  The  record,  however,  docs  not  enable  as  to  see  that 
any  was  made  which  was  not  properly  made  for  the  prosecu- 
tion as  against  him.     It  will  not  be  so  presumed. 

Perceiving  no  material  error  the  judgment  will  be  affirmed. 

Judginent  affirmed. 


BuKER  E.  Martin  et  al. 

V. 

Andrew  J.  Field. 

^      Nfffoiiahle  InHruments^-l^oU — Real  Property — SaU — Vendor* $  lAen-^ 
Evidence, 

Upon  a  bill  to  enforce  a  vendor'?  Mp.n  for  a  pnrcbane  money  note,  the 
decree  of  the  Circuit  Court  is  attirmed,  the  sole  question  being  as  to  alleged 
payment  thereof. 

[Opinion  filed  November  23,  18S9.] 

.    In  error  to  the  Circuit  Court  of  Morgan  County;  the  Hon. 
C.  Epleb,  Judge,  presiding. 

Messrs.  Morrison  &  Whitlock,  for  plaintiffs  in  error. 

Messrs.  O.  P.  Thompson,  E.  P.  EasBT  and  U.  A.  Barnes, 
for  defendant  in  error. 

Conger,  J.  This  was  a  bill  in  chancery,  brought  by  appel- 
lee against  appellants  to  enforce  a  vendor's  lien.  The  bill 
alleges  that  in  1879  Field  sold  a  lot  of  ground  in  Jacksonville, 
Illinois,  to  Martin,  for  $1,000,  receiving  therefor  $200  in 
cash  and  Martin's  note  for  the  remaining  $800,  due  in  five 
years,  bearing  eight  per  cent  interest ;  that  no  part  of  the 
note  had  been  paid,  and  praying  for  the  enforcement  of  a 
vendor's  lien.     The   answer  admits  the   purchase    and   tiie 
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price,  as  alleged  Id  the  bilU  the  payment  of  the  cash  and  the 
giving  of  the  note,  but  sets  ap,  as  a  defense  to  the  proceeding, 
that  in  1880,  by  agreement  of  the  parties,  Martin  conveyed 
the  land  to  the  wife  of  Field,  for  her  life,  and  that  of  her  hus- 
band (appellee),  with  remainder  to  his  own  wife,  Mrs.  Martin, 
by  which  the  note  was  paid,  the  lien  discharged  and  the  note 
snrrendei-ed  to  appellant 

A  general  replication  was  filed,  the  cause  referred  to  a  mas- 
ter, and  upon  the  evidence  taken  the  court  below  found  that 
the  note  had  not  been  paid,  but  that  there  was  due  upon  it  the 
sum  of  $1,370.95,  and  a  decree  was  entered  accordingly.  The 
whole  controversy  is  one  of  fact  and  it  would  serve  no  good 
purpose  to  review  the  evidence  upon  this  question. 

We  have  carefully  read  it  and  are  fully  satisfied  that  it  sus- 
tains the  finding  of  the  Circuit  Court. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


Indianapolis,  Decatur  &  Springfield  Railroad 

Company 

V. 

Davis  &  Finney. 

Bailroads —  Pleading  —  Demurrer — BehaU  —  Agreement  hg  Freight 
Agent — Discrimination. 

In  an  action  on  a  promise  by  the  general  freight  agent  of  a  railroad  com- 
pany to  give  a  rebate  on  certttin  freight  charges,  it  is  held  that  the  plea  of 
said  company,  alleging  that  the  promise  was  without  authority  and  void 
under  the  statute  against  discrimination,  should  have  been  held  good  on 
demurrer. 

[Opinion  filed  November  23,  1889.] 

In  errob  to  the  Circuit  Court  of  Douglas  County;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 
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Mr.  Jahbs  a.  Eads,  for  plaintiff  in  error. 
Ko  brief  was  filed  for  defendants  in  error. 

Per  Curiam.  Thi«  action  was  bronchi  against  the  rail- 
road company,  on  a  promise  by  its  general  freight  agent  to 
pay  back  to  plaintiffs,  by  way  of  rebate,  a  certain  portion  of 
the  regular  freight  charges  on  shipments  to  be  made  by  them. 
The  company  attempted  to  defend,  under  pleas  of  the  general 
issue,  statute  of  limitations  and  a  special  plea  setting  out  facts 
showing  that  the  promise  relied  on,  which  it  averred  was 
made  without  authority  from  the  defendant — was  an  under- 
taking to  discriminate  in  favor  of  the  plaintiffs,  in  violation 
of  the  statute,  and  therefore  void.  The  court,  having  sus- 
tained a  demurrer  to  this  plea  and  excluded  evidence  offered 
to  prove  it,  under  the  general  issue,  rendered  judgment  on  its 
finding  for  plaintiffs  for  $1,540.49,  to  all  of  which  exception 
was  duly  taken  and  preserved. 

It  will  thus  be  seen  that  it  was  a  companion  case  to  that  of 
Ervin  against  the  same  company,  reported  in  118  III.  250, 
and  for  the  reasons  therein  given  this  judgment  also  must  be 
reversed  and  the  cause  remanded. 

Heversed  and  remanded. 


Thomas  Snell  et  al. 

V. 

James  De  Land. 


Account — Master^B  ReporL 

Decree  of  Circuit  Court  entered  in  accordance  with  a  master*!  report 
upon  a  complicated  account  \b  affirmed. 

[Opinion  filed  November  23,  1889.] 

Appeal  from  the  Circuit  Court  of  DeWitt  County;  the 
Hon.  0.  Eflkb,  Judge,  presiding. 
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Mr.  Thomas  F.  Tiptok,  for  appellants. 

Messrs.  Moobe  &  Wabneb,  for  appellee. 

Per  Curiam.  This  was  a  bill  in  chancery  filed  by  appel- 
lants against  appellee  for  partition  and  for  an  acconnt.  The 
parties  owned  as  tenants  in  common  two  farms,  and  the  man- 
agement of  one  being  in  appellants  and  of  the  other  in 
appellee,  a  long  and  somewhat  complicated  account  between 
the  parties  had  to  be  adjusted.  The  cause  was  referred  to  a 
special  master,  who  took  the  evidence  and  reported  his  con- 
chisions  to  the  court;  exceptions  were  tiled  thereto  which, 
being  overruled  by  the  court,  a]decree  was  entered  in  accord- 
ance with  the  finding  of  the  master,  that  appellant  pay 
to  appellee  the  snm  of  $1,320.  We  have  carefully  exam- 
ined the  evidence,  and  the  exceptions  and  reasons  urged 
against  the  decree  of  the  court,  and  perceive  no  error,  but 
think  that  substantial  justice  has  been  reached. 

It  would  serve  no  good  purpose  to  enter  into  a  detailed 
statement  of  the  various  items  entering  into  the  final  decree^ 
but  we  are  satisfied  with  the  conclusion  reached  by  the  court, 
and  therefore  the  decree  of  the  Circuit  Court  will  be  affirmed. 

Decree  affirmed 


The  Ohio  &  Mrssissippi  Railway  Company 

The  People  ex  eel.,  eto 

Railroads — ^Mandamus — Petition  for^  to  Compel  Company  to  Build 
Sewer — Construction  qf  Ordinance  Granting  Right  of  Way — Pleading, 

Upon  a  petition  for  mandamus  to  compel  a  railroad  company  to  bnild  a 
sewer  in  accordance  with  the  requirements  of  a  city  ordinance,  this  court 
holds  that  the  allegations  that  the  sewer  was  necessary,  to  the  proper  drain- 
age of  the  street  in  which  it  was  to  be  built,  and  for  the  proper  grading 
thereof,  were  essential  under  the  terms  of  the  original  ordinances  granting 
the  right  of  way,  by  virtue  of  which  it  was  souirht  to  compel  defendant  to 
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build  the  sewer,  and  therefore,  that  a  denial  of  thene  allejirationnby  answer. 
raiBpd  a  question  of  fact  necessary  to  be  determined,  and  that  the  demurrer 
to  the  answer  should  have  been  overruled. 

[Opinion  filed  November  23,  1889.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  J.  A.  Creiohton,  Judge,  presiding. 

Mesers.  Lawrence  Maxwell,  Jr.,  J.  H.  Mathent,  Jr., 
Pollard  &  Werner  and  Bamsey,  Maxwell  &  Kahsey,  for 
appellant 

Messrs.  Patton  &  Hamilton  and  Timothy  McGrath,  for 
appellee. 

Wall,  J.  This  was  a  proceeding  bj  mandamus  to  compel 
the  appellant  to  make  certain  improvements  in  Salome  avenue 
in  the  city  of  Springfield.  The  appellant  demurred  to  the 
petition,  but  the  demurrer  was  overruled  and  then  an  answer 
was  filed  to  which  the  relator  demurred.  The  latter  demurrer 
was  sustained,  and  the  appellant  not  answering  further,  a  judg- 
ment was  entered  according  to  the  prayer  of  tiie  petition,  from 
which  judgment  an  appeal  is  prosecuted  to  this  court  by  the 
railroad  company. 

On  the  5th  of  March,  1869,  the  city  passed  an  ordinance 
granting  to  the  Pana,  Springfield  &  Northwestern  Railroad 
Company  the  right  of  way  upon  any  street  or  avenue  of  the 
city  upon  the  following  condition : 

'^  That  said  company  shall  so  grade,  level  and  bridge  said 
street  or  avenue,  on  both  sides  of  their  track,  as  to  be  at  all 
times  conveniently  passable  for  teams  or  carriages,  with  con- 
venient access  to  and  from  the  same,  as  well  as  on  both  sides 
of  each  street  and  alley  crossing  said  track. 

''  The  said  company  shall  make,  construct  and  at  all  times 
keep  in  repair,  sufficient  and  suitable  crossings  for  foot  pas- 
sengers, culverts,  ditches  and  whatever  else  shall  be  needful 
for  the  complete  and  convenient  passage,  use  and  drainage  of 
said  street  or  avenue."  Various  other  provisions  of  the 
ordinance  need  not  be  noticed. 


Third  District — May  Term,  1889.  71 

0.  &  M.  Ry.  Co.  V.  The  People. 

On  the  7th  of  July,  1870,  an  ordinance  was  passed  granting 
the  right  of  way  to  the  Springfield  &  Illinois  Southeaster!] 
Hail  road  Company,  with  which  the  Pana,  Springfield  & 
[Northwestern  Kailroad  Company  had  been  consolidated,  on 
Madison  street  east  from  Third  street,  and  upon  Salome 
avenue,  sabject  to  all  the  reqnireraents  contained  and  pre- 
6cril>ed  in  t)ie  said  ordinance  of  March  5,  1869. 

Tlie  appellant  company  became  the  owner  of  the  railway  of 
the  last  named  consolidated  company,  with  all  the  rights  and 
privileges  of  the  said  company,  incladin^  the  ti*ack  and  right 
of  way  on  Salome  avenae,  about  February  1,  1875,  and  has 
ever  since  operated  the  said  property.  On  the  8th  of 
Augnst,  1887,  the  city  passed  an  ordinance  requiring  the 
building  of  a  sewer  along  the  west  line  of  said  avenue  accord- 
ing to  certain  specifications  set  out  in  the  ordinance.  The 
petition  aveiTed  that  the  building  of  the  sewer  was  necessary 
for  the  drainage  of  said  avenue,  and  that  without  the  building 
of  said  sewer  said  avenue  can  not  be  conveniently  passed 
over  and  used,  and  that  said  avenue  then  was  wholly  impass- 
able on  one  side  of  the  railroad  ti*ack  on  account  of  not  being 
drained,  leveled  and  graded.  The  last  named  ordinance 
farther  provided: 

"Sec.  3.  After  the  laying  of  said  sewer,  as  above  pro- 
vided, the  street  shall  be  graded  and  filled  so  as  to  allow  teams 
and  carriages  to  conveniently  pass  along  the  avenue  on  either 
side  of  the  track. 

"Sec  4.  All  said  work  of  laying  said  sewer  and  grading 
said  sti-ect  shall  be  done  by  the  Ohio  &  Mississippi  Kailway 
Company,  and  all  materials  therefor  shall  be  furnished  by 
said  railway  company." 

"The  said  Ohio  &  Mississippi  Railway  Company  shall  begin 
the  work  within  thirty  days  after  the  passage  of  this  ordi- 
nance, and  shall  prosecute  the  work  to  completion  as  speedily 
as  consistent  with  good  workmanship." 

The  petition  averred  that  the  railroad  company  had 
refused,  after  notice  and  demand,  to  make  said  improvement, 
and  it  prayed  for  a  peremptory  mandamus  to  compel  com- 
pliance with  said  ordinance.     The  answer  averred — 
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'^  1.  That  at  and  before  the  time  said  railroad  track  ^as 
laid  in  said  Salome  avenae,  a  natural  waterconrse  or  ravine, 
commonly  known  as  the  Town  Branch,  being  about  twenty-five 
feet  in  width,  and  descending  by  precipitous  embankments  to 
a  depth  of  from  ten  to  fifteen  feet,  ran  along  the  extreme  west 
side  of  said  avenue,  and  that  the  only  place  for  travel  was  by  a 
*  road  in  the  middle  of  the  eastern  side  of  said  avenue.  There 
was  no  access  from  the  east  side  of  said  avenue,  across  said 
ravine,  to  the  property  abutting  on  the  west  side  of  said  avenue. 
All  of  said  property  was  and  still  is  unimproved  and  is  occu- 
pied only  for  pasturage.  And  there  was  and  is  no  way  of 
passing  from  the  east  to  the  west  side  of  said  ravine,  except 
over  the  streets  which  cross  and  intersect  said  Salome  avenue, 
at  which  point  said  ravine  passes  under  said  intersecting 
streets  through  culverts.  Said  large  main  sewer,  commonly 
known, as  the  Town  Branch,  mentioned  in  the  petition, 
emptied  and  discharged  into  said  ravine,  at  the  intersection  of 
Mason  street  with  Salome  avenue,  and  the  sewage  coming 
from  said  main  sewer  was  carried  thence  along  and  in  said 
ravine  to  a  point  beyond  the  city  limits.  Said  railroad  track 
is  laid  along  the  east  edge  of  said  ravine.  It  occupies  about 
nine  feet  in  width,  including  tics  and  all  other  structures,  and 
does  not  touch  or  come  at  any  point  within  twenty  feet  or 
more  of  the  customary  and  only  place  of  travel  on  said 
avenue,  which  is,  as  alleged  in  the  petition,  along  the  middle 
of  the  eastern  side  of  said  avenue.  Said  railroad  track  is  on 
grade  with  said  roadway  in  said  avenue,  and  in  no  way  inter- 
feres with,  or  aflfects  the  same,  or  the  use  thereof  for  travel." 
•'Said  avenue  is,  and  ever  since  the  defendant  has  occupied 
it  has  been,  perfectly  and  completely  drained.  The  sewer 
referred  to  in  said  ordinance  of  August,  1887,  can  not  be 
used,  and  is  not  intended  to  be  used  for  the  drainage  of  said 
Salome  avenue,  but  is  simply  an  extension  of  said  main  sewer, 
which,  at  the  time  of  the  laying  of  said  track,  and  qow, 
empties  into  said  ravine  at  Mason  street  and  Salome  avenue. 
Said  proposed  sewer  is  without  openings  or  provisions  for  the 
local  drainage  of  Salome  avenue.  The  work  required  by 
said  ordinance,  of  this  defendant,  would  cost  about  $20,000." 
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"It  is  in  no  wise  made  necessary  by  the  defendant's  track  or 
nse  of  said  avenue,  bnt  is  simply  an  attempt  on  the  part  of  the 
petitioner  to  require  this  defendant  to  transform  said  ravine 
into  a  walled  sewer,  and  thereupon  to  build  a  street  over  the 
same.  And  the  defendant  submits  that  such  is  not  the  true 
construction  and  intent  of  said  original  ordinances,  and  that  the 
defendant  is  under  no  obligation,  by  virtue  of  said  original 
ordinances  or  otherwise,  to  comply  with  said  ordinance  of 
August,  1887.  The  defendant  denies  that  said  avenue  is 
impassable,  or  that  the  use  of  the  same  for  travel  is  in  any 
way  affected,  either  by  the  defendant's  track  or  by  the  defend- 
ant's use  thereof.  There  are  no  buildings  abutting  on  either 
side  of  said  avenue,  and  the  condition  of  said  avenue,  with 
respect  to  drainage  and  roadway,  for  travel,  is  the  same,  or 
better  now  than  it  was  before  said  track  was  laid." 

"2.  For  further  answer  the  defendant  says  that  if  such,  as 
claimed  by  petitioner,  be  the  ti'ue  meaning  and  effect  of  said  • 
ordinance,  then  the  obligation  in  that  behalf  imposed  by  said 
ordinance,  was  completely  broken  by  said  Springfield  and 
Illinois  Southeasteni  Railway  Company  long  before  the 
defendant  acquired  any  interest  in  or  title  to  said  railway, 
which  title  was  acquired  by  mesne  conveyances  through  a 
sale  of  said  railway  at  foreclosure,  in  1876 ;  whereas,  said 
Springfield  and  Illinois  Southeastern  Railway  Company  had 
laid  said  track  in  said  avenue  in  1870,  and  used  and  occupied 
the  same  continuously  thenceforth  for  more  than  five  years 
before  the  defendant  acquired  said  railway.  And  said 
obligation  did  not  pass  to  and  devolve  upon  this  defendant." 

*'3.  For  further  defense  the  defendant  says  that  if  such,  as 
claimed  by  the  petitioner,  be  the  true  construction  and  effect 
of  said  original  ordinances,  then  the  obligation  to  build  said 
sewer,  as  insisted  upon  in  said  ordinance  of  August,  1887, 
accrued  more  than  seventeen  years  before  the  commencement 
of  this  suit,  and  is  barred  by  laches  and  by  the  statute  of  lim- 
itations. Wherefore  this  defendant  prays  to  be  dismissed 
hence  with  its  costs." 

Assuming,  without  deciding,  that  on  the  case  presented  by 
the  petition  9/iandamtcs  is  the  proper  remedy,  and  that  the 
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requirements  of  the  original  ordinances,  grantinor  the  right  of 
way,  are  binding  upon  the  appellant  as  the  successor  of  the 
companies  named  in  those  ordinances,  and  that  the  duty  thereby 
imposed  is  a  continuing  one  to  be  enforced  whenever  it  may 
become  nucessary,  the  only  question  we  propose  now  to  con- 
sider is,  whether  the  answer  shows  such  a  stato  of  facts  as  to 
bar  the  relief  sought  by  the  petition.  The  averment  of  the 
petition  important  to  be  observed  in  this  connection  is,  that 
such  sewer  is  necessary,  first,  for  the  proper  drainage  of  the 
street,  and  second,  for  the  proper  grading  thereof,  in  order  to 
render  the  same  passable  for  teams  and  carriages.  This  aver- 
ment was  essential,  since  by  the  terms  of  the  original  ordi- 
nance it  is  apparent  that  the  company,  using  the  street  for  rail- 
road purposes,  was  required  to  do  no  more  than  was,  or  should 
become  "needful  for  the  complete  and  convenient  passage, 
use  and  drainage  of  said  street  and  avenue."  Such,  indeed,  is 
the  ex]>i'ess  language  of  the  ordinance;  but  the  condition  here 
expressed  would  be  a  legal  inference,  had  these  words  been 
omitted.  In  view  of  the  provisions  of  the  original  ordinance, 
as  well  as  of  the  second  ordinance  granting  the  right  of  way 
to  the  consolidated  company,  it  would  be  unreasonable  to 
require  the  making  of  an  improvement  not  necessary  for  the 
drainage  or  use  of  the  street. 

Therefore  the  averment  of  the  petition  in  this  respect 
was  proper  and  requisite,  and  if  so,  the  answer  properly  met 
the  averment  by  setting  up  such  a  state  of  facts  as  would 
demonstrate  that  the  demanded  improvement  was  not  neces- 
sary for  either  the  drainage  of  the  street  or  for  convenient 
passage  over  the  same.  It  can  not  be  that  under  pretense  of 
draining  this  street  the  railway  company  may  be  compelled 
to  make  a  sewer  wholly  unnecessary  for  the  drainage  of  the 
particular  street,  and  useful  only  to  drain  and  carry  away  the 
entire  sewage  of  the  city  at  large.  And  if  the  facts  set  forth 
in  the  answer  are  true,  there  is  no  occasion  to  convert  so 
much  of  the  street  as  is  occupied  by  the  Town  Branch  into  a 
roadway,  in  order  to  afford  a  convenient  passage  for  teams 
and  carriages  along  said  Salome  avenue. 

Whether  the  demanded  improvement  is  needful  for  the 
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draina^  of  the  avenue  or  for  convenient  passage  thereon 
is  a  question  of  fact,  but  when  the  answer  denies  such  need- 
fulness it  interposes  a  complete  defense  to  the  petition.  It 
follows  that  it  was  error  to  sustain  the  demurrer  to  the  answer 
and  the  judgment  will  therefore  bo  reversed  and  the  cause 
remanded. 

Hemrsed  and  remanded. 


The  City  op  Hoopeston 

V. 

Catherine  A.  Eads. 

Ifunidpal  Corporationtt — Personal  Injuries — Defective  Sidewalk — 
Contributory  Negligence — Burden  of  Froqf^Duty  qf  City — NqOcc — '*Con- 
tiderahle  TimeJ** 

1.  In  an  action  against  a  city  for  an  injury  received  from  a  defective 
sidewalk,  the  burden  is  on  the  plaintiff  to  prove  due  care. 

2.  The  duty  of  a  city  to  keep  its  sidewalks  in  repair  is  not  an  absolute 
one.    Reasonable  diligence  in  that  behalf  is  nil  that  is  required. 

3.  The  phrase,  **  a  considerable  .time,**  is  too  indefinite  for  use  in  instruc- 
tions to  a  jury. 

4  Where  the  proof  on  the  part  of  the  plaintiff  is  inconclusive  as  against  a 
strong  defense  made  by  the  city,  in  an  action  for  alleged  negltcrence,  it  is 
8p«H^ially  important  that  the  instructions  given  should  be  accurate  and  not 
conflicting. 

[Opinion  filed  November  23,  1889.] 

Appeal  from  the  Circuit  Court  of  Vermillion  County;  the 
Hon.  E.  P.  Vail,  Judge,  presiding. 

Messrs.  H.  M.  Steely  and  J.  B.  Mann,  for  appellant. 

Where  walk  has  recently  been  placed  in  good  repair  and 
the  city  has  had  no  notice  of  the  defect,  and  it  has  not 
existed  for  such  a  length  of  time  that  the  city,  if  using  due 
diligence,  might  have  known  of  it,  the  city  is  not  liable.  The 
City  of  Chicago  v.  McCarthy,  75  111.  602;  The  City  of  Chi- 
cage  V.  Murphy,  84  111.  224;  The  City  of  Chicago  v.  Watson, 
i  111.  A  pp.  344. 
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So  if  defendant  convicts  plaintiff  of  negligence  at  the  time 
of  the  accident  C.  &  E.  I.  R.  R.  Co.  v.  O'Oonner,  13  111. 
App.  62. 

As  to  instruction  shifting  burden  of  proof,  see  Steams  v. 
Reidy,  18  111.  App.  5S2. 

Error  in  one  instruction  not  cured  by  others  that  are 
proper.  P.  &  P.  U.  Ry.  Co.  v.  O'Brien,  18  111.  App.  28;  C,  B- 
&  Q.  R.  R.  Co.  V.  Uarwood,  80  111.  86;  C.  &  N.  W.  Ry.  Co. 
V.  Diinick,  96  111.  42. 

Messra.  William  A«  Young  and  Willitts  &  Johnson,  for 
appellee. 

We  think  the  following  authorities  sustain  this  case  and 
many  of  these  are  in  the  circumstances  like  case  at  bar. 
Schmidt  v.  C.  &  N.  W.  Ry.  Co.,  83  111.  405;  Sterling  v. 
Thomas,  60  III.  264;  Champaign  v.  Patterson,  60  111.  61; 
Chicago  V.  Johnson,  53  111.  91;  Springfield  v.  LeClare,  49  111. 
476;  Chicago  v.  Crooker,  2  111.  App.  279. 

The  criticism  and  error  assigned  on  the  instructions  is 
unwarranted.  Appellants  misconceive  the  scope  of  the  first 
instruction.  It  simply  states  a  plain  proposition  of  law,  and 
that  if  they  found  the  fact,  then  appellant  was  liable,  unless 
they  found  the  other  party  was  not  exercising  reasonable  and 
ordinary  care.  It  is  not  required  that  all  the  law  on  the  sub- 
ject  be  stated  in  each  instruction,  nor  is  it  necessary  to  note 
all  the  exceptions  to  the  rule.  If  the  exceptions  are  covered 
in  other  instructions  such  an  instruction  will  not  be  considered 
vicious.  Stratton  v.  C.  C.  Horse  Ry.  Co.,  95  111.  25;  Peeples 
V.  McKee,  92  111.  397. 

The  fifth  instruction,  it  is  claimed,  in  the  use  of  the  words, 
"  a  considerable  time"  is  vicious.  The  words  may  not  be  the 
most  appropriate  to  use,  but  we  find  the  expression  used  by 
the  Supreme  Court  in  its  opinions.  Webster,  in  his  defini- 
tion of  "considerable,"  says  it  means  "noteworthy,  of  notice; 
requiring  to  be  observed  or  attended  to."  That  being  the 
case,  the  jury  certainly  could  not  have  been  misled.  Chicago 
V.  Dcille,  115  111.  386*;  Springrteld  v.  Doyle,  76  111.  202;  111. 
Cent.  R.  R.  Co.  v.  Shultz,  64  111.  172. 
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We  Bubmii  that  when  the  whole  series  of  instructions  are 
construed  together,  as  they  should  be,  the  whole  law  has  been 
covered,  and  that  the  jury  could  not  have  been  misled.  Even 
though  some  of  the  instructions  were  faulty  they  were  cured 
by  the  series.  Kendall  v.  Brown,  86  III.  387;  T.,  W.  &  W. 
Ey.  Co.  V.  Ingrahara,  77  III.  309;  Myer  v.  Mead,  83  111.  19 ; 
Aurora  v.  Gillett,  56  111.  132;  Durham  v.  Goodwin,  54  111.  469. 

Wall,  J.  The  appellee  recovered  a  judgment  against  the 
appellant  for  $875  on  account  of  injuries  sustained  by  reason 
of  a  defective  sidewalk.  There  is  no  doubt  that  the  plaintiff 
was  injured  and  that  the  damages  awarded  are  not  unreason- 
ably high,  but  upon  the  proof  it  is  quite  a  close  question 
whether  she  was  exercising  ordinary  care  and  whether  the 
defendant  had  notice,  actual  or  constructive,  of  the  defect  in 
the  walk. 

The  accident  occurred  about  5  o'clock  in  the  afternoon  of 
September  18,  1887.  While  not  a  bright,  sunshiny  day  it 
was  not  cloudy,  and  the  hole  in  the  walk,  six  inches  wide  and 
a  foot  or  more  in  lengt^i,  was  plainly  to  be  seen  by  any  one 
who  was  observing.  The  plaintifiPs  daughter,  who  was  with 
her,  saw  the  hole  and  stepped  around  or  over  it,  but  the  plaint- 
iff, failing  to  notice  it,  stepped  into  it  and  received  the  injury 
complained  of.  It  was,  of  course,  the  plaintiff's  duty  to  use 
ordinary  care  to  perceive  the  danger  and  avoid  it.  It  was 
necessary  to  so  allege  and  prove  as  a  condition  of  recovery. 
This  was  one  of  the  affirmatire  features  of  her  case  and  the 
burden  was  upon  her  to  make  it  out  by  the  weight  or  pre- 
ponderance of  the  evidence.  In  this  connection  complaint  is 
made  of  the  following  instruction  given  for  plaintiff : 

1.  "The  conrt  instructs  the  jury  that  it  is  the  duty  of  the 
city  to  make  and  keep  its  streets  and  sidewalks  within  the 
city  in  a  reasonably  safe  condition  for  pedestrians  to  pass 
along  and  over  the  same  in  the  prosecution  of  their  reasonable 
and  lawful  avocations,  either  for  business  or  pleasure  ;  and  in 
this  case,  if  the  jury  find  that  the  defendant  has  failed  and 
neglected  to  do  so,  then  it  is  liable,  unless  they  further  find 
the  plain ti£E  was  not  exercising  reasonable  and  ordinary  care 
in  passing  over  said  street  or  right  of  way." 
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It  will  be  noticed  that  the  instruction  Bcems  to  fix  liability 
apon  the  facts  supposed,  unless  the  jury  find  the  plaintiff  was 
not  exercising  reasonable  and  ordinary  care,  etc.,  as  thongh 
this  was  a  matter  of  defense,  and  apparently  permitting  the 
jury  to  shift  the  onvs  in  this  respect  from  plaintiff  to  defend- 
ant. The  instruction  is  faulty  for  this  reason,  and  for  the 
further  reason  that  it  states  it  to  be  the  absolute  duty  of  the 
city  to  keep  its  streets  in  reasonably  safe  condition;  whereas 
it  is  only  required  to  use  reasonable  diligence  to  that  end, 
and  whenever  a  street  becomes  unsafe  the  city  is  not  liable 
unless  it  has  notice  or  unless  such  lapse  of  time  has  intervened, 
that  in  the  exercise  of  reasonable  care  and  diligence  it  would 
have  known  of  the  defect  and  might  have  made  the  necessary 
repairs.  Dillon  on  Municipal  Corporations,  2d  Ed.,  Sec.  790; 
City  of  Chicago  v.  McCarty,  75  HI.  602;  City  of  Centralia  v. 
Krouse,  64  HI.  19. 

Complaint  is  made  also  of  the  following  instruction  given 
at  the  instance  of  the  plaintiff: 

5.  The  court  instructs  the  jury  that  it  is  the  duty  of  the 
city  to  keep  its  streets  and  sidewalks  in  a  reasonably  safe 
condition  for  persons  to  travel  over,  and  when  a  street  and 
sidewalk  on  a  public  street  gets  out  of  repair,  so  that  it  is 
unsafe  to  travel  upon,  and  so  remains  a  considerable  time,  no- 
tice will  be  presumed  and  proof  of  actual  notice  will  not  be 
required.     (Given.) 

This  is  faulty  for  the  reason  assigned  with  reference  to  the 
first  instruction,  as  to  the  non-absolute  duty  of  the  city  and 
because  it  does  not  correctly  state  the  rule  with  regard  to 
notice.  "  A  considerable  time  "  is  a  very  indefinite  expression, 
and  while  it  may  be  found  in  some  judicial  writings,  yet  it 
would  hardly  be  admissible  where  the  court  is  laying  down 
a  rule  of  law  to  a  jury.  As  just  observed  the  city  is  not 
liable  where  there  is  no  actual  notice,  until  there  has  been  a 
sufficient  length  of  time,  that  by  the  use  of  ordinary  care  the 
defect  would  have  been  ascertained.  In  the  present  case  the 
evidence  very  strongly  tends  to  prove  that  the  walk  in  ques- 
tion had  been  relaid  but  a  very  short  time  before  the  accident; 
that  it  was  the  custom  of  the  street  commissioner  to  pass 
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over  and  inspect  all  the  walks  in  the  city  on  Friday  and  Sat- 
urday of  each  week;  that  ho  probably  did  so  in  this  case 
(the  accident  occurring  on  Sunday),  and  that  the  break  in  the 
walk  was  caused  by  a  horse  stepping  upon  or  running  over  it 
Tlie  city  thus  made  out  a  strong  defense,  against  which  the 
proof,  on  the  part  of  the  plaintiff,  was  quite  inconchisive, 
if  not  positively  weak.  In  such  condition  of  the  proof  the 
well-settled  rule  of  the  Supreme  Court  is  that  the  instructions 
should  be  ac-cnrate,  and  that  there  should  be  no  conflict 
between  those  ^iven  at  the  instance  of  the  respective  parties. 
We  are  inclined  to  consider  this  a  case  where  the  rule  should 
be  applied,  and  the  judgment  will  therefore  be  reversed  aqd 
the  cause  remanded. 

Meversed  and  remanded. 


William  H.  Morgan  et  al. 

V. 

The  Bloomington  Mutual  Life  Benefit  Associa- 

TION.  74  4m 


IJfe  Ifiimranee — Mewbership — Certificate  in  Benejft  A^Mcintion — Action 
on — Statements  in  Application — Representations  or  Warranties — Ques^ 
tion  (^  Law — Evidence, 

1.  Where  a  contract  is  reduced  to  writings  there  is  no  fact  affectingf  its 
terms  for  the  jury  to  find.  The  law  then  determines  the  intent  of  the  par- 
ties from  the  written  expression,  and  so  fixes  its  meaning,  which  it  is  the 
province  of  the  court  to  declare. 

2.  In  an  action  on  a  certificate  of  membership  in  a  mutual  benefit  asso- 
ciation this  court  holds,  that  the  answers  in  the  application  were,  as  mat- 
ter of  law,  unconditional  warranties,  and  that  evidence  tending  to  show 
their  simple  untruth,  without  regard  to  the  knowledge  or  good  faith  of  the 
insured  or  beneficiaries,  was  admissible. 

[Opinion  filed  November  23,  1889.] 

In  ekror  to  the  Circuit  Court  of  McLean  County;  the  Hon. 
A.  Sample,  Judge,  presiding. 
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Messrs.  Tipton  &  Beaveb,  for  plaintiflFs  in  error. 

The  burden  of  provinp^  answers  made  bj  the  assured  in  his 
application  to  be  untrue,  is  upon  the  defendant.  N.  W.  M. 
L.  Co.  V.  Ilazlet,  4  N.  E.  Rep.  682;  Ins.  Co.  v.  Gridley,  100 
U.  S.  614;  P.  &  A.  Life  Ins.  Co.  v.  Ewing,  92  U.  S.  377; 
Swik  V.  Home  Ins.  Co.,  2  Dill.  160;  Hancock  Ins.  Co.  v.  Daly, 
65  Ind.  6;  National  Association  v.  Grauman,  7  N.  E.  Rep.  233. 

No  statements  are  to  be  considered  as  warrantfes,  except  as 
it  is  expressly  and  particularly  provided  in  the  contract  that 
they  shall  be  such.  Alabama  Gold  L.  I.  Co.  v.  Johnson,  2  So. 
Rep.  125,  and  cases  cited.  111.  M.  Ben.  S.  v.  Winthorp,  85 
III.  637. 

The  application  is  only  to  be  a  part  of  the  contract,  for  so 
much  as  it  is  stipulated  and  agreed  in  the  application  that  it 
shall  bo;  and  is  referred  to  in  the  certificate  or  policy  as  the 
basis  of  the  contract  -Am.  L.  I.  Co.  v.  Day,  39  N.  J.  Law, 
89;  Price  v.  Phoenix  Ins.  Co.,  17  Minn.  504;  Wilson  v.  Con- 
way Ins.  Co.,  4  R.  I.  143;  Daniel  v.  Hudson  River  Co.,  12 
Cush.  424;  Richmond  v.  Hart  F.  L  Co.,  47  Wis.  89. 

The  certificate  and  the  whole  contract  are  to  be  strictly 
construed  against  the  company.  Aurora  Fire  Ins.  Co.  v. 
Eddy,  65  III.  213;  Schmidt  v.  Ins.  Co.,  41  111.  295;  Conti- 
nental L.  Ins.  Co.  Rogers,  119  HI.  475. 

Wliether  statements  made  by  the  assured  in  his  application 
are  warranties,  is  a  question  of  fact  or  intention  to  be  found 
by  the  jury.  American  L.  Ins.  Co.  v.  Day,  39  If .  J.  Law, 
89;  May  on  Ins.,  Sec.  159,  p.  185,  and  cases  cited  in  note  1; 
Schnider  v.  Farmer's  Ins.  &  Loan  Co.,  13  Wend.  92. 

That  statements  made  by  the  assured  were  ifiaterial  to  the 
risk  are  questions  of  fact  to  bo  decided  by  the  jury.  Yates 
V.  Mad.  Co.  Ins.  Co.,  2  Comstock,  44,  and  cases  supra, 

Mr.  F.  Y.  Hamilton,  for  defendant  in  error. 

A  warranty  is  an  agreement  in  the  nature  of  a  condition 
precedent,  and  like  that,  must  be  strictly  complied  with.  May 
on  Ins.,  Ch.  VI,  p.  179  ;  Daniels  v.  H.  R.  Fire  Ins.  Co.,  12 
Cush.  416;  Campbell  v.  K  E.  Mut.  Life  Ins.  Co.,  98  Mass. 
381;  H.  Ins.  Co.  v.  Gray,  91  HI.  159. 
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The  application  was  made  a  part  of  the  contract  of  insur- 
ance and  a  warranty  on  the  part  of  the  assured.  Mav  on  Ins.. 
Ch.  YI,  Sees.  158-9,  and  cases  cited;  Continental  L.  Ins.  Co.  v, 
Eogers,  119111.  474. 

Facts  alleged  to  be  true  in  the  declaration  must  be  proven. 
The  declaration  avers  ihat  statements  in  application  are  true 
and  that  no  facts  relating  to  health  had  been  suppressed. 
This  put  the  burden  of  proving  them  to  be  true  on  the  plaint- 
iffs. This  is  fundamental  and  needs  no  authorities  to  sup- 
port it. 

Plbasants,  p.  J.  Plaintiffs  in  error  are  the  father,  mother, 
and  sister  of  Charles  A.  Morgan,  and  brought  this  action  upon 
a  certificate  of  membership,  issued  to  him  by  the  defendant  in 
error,  dated  August  27,  1886,  declaring  his  right  to  partici- 
pate in  its  beneficiary  fund  to  the  amount  of  $4,900,  payable 
sixt}'  days  after  his  death,  to  said  plaintiffs,  respectively,  in 
the  parcels  therein  specified. 

Charles  died  July  4,  1887.  Two  months  before  that  event 
the  manager  of  the  association  wrote  to  him  returning  the 
amonnt  of  his  last  assessment  ($3.75),  and  stating  that  for  rea- 
sons given  in  a  preceding  letter  it  was  obliged  to  declare  his 
policy  void  and  canceled,  and  had  so  marked  it  on  its  books; 
and  the  defense  set  up  on  the  trial,  under  the  general  issue 
was,  that  material  statements  made  by  dcceaeed  in  his 
application  for  insurance,  and  warranted  to  be  true,  were 
untrue.  The  jury  returned,  with  divers  special  findings,  a 
general  verdict  for  the  defendant,  on  which  the  court  entered 
judgment  after  overruling  a  motion  for  a  new  trial. 

Among  the  questions  and  answers  in  the  application  were 
the  following :  "  Q.  Has  your  general  health  been  uniformly 
good  for  the  past  ten  years?  Ans.  Yes.  Q.  Has  any  physi- 
cian ever  given  any  unfavorable  opinion  of  the  infeurableness 
of  your  life?  Ans.  No.  Q.  Have  you  personally  con- 
sulted a  physician,  been  prescribed  for  or  professionally 
treated  within  the  past  ten  years  ?     Ans.     No." 

And  among  the  special  interrogatories  to  the  jury  on  the 
part  of  the  plaintiffs  and  answers  thereto  were  the  following : 

Toi.  XX  XII  6 
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"  Q.  Did  Charles  A.  Morgan  know,  at  the  time  of  the  mak- 
ing of  the  application  for  insurance,  on  August  26,  1886,  that 
he  had  had  any  trouble  with  his  hings  or  that  then  his  hmgs 
wore  affected?  Ans.  Yes.  Q.  Did  the  assured,  Charles  A. 
Morgan,  at  the  time  he  made  his  application  for  insurance 
answer  all  material  questions  truthfully?  Ans.  No.  Q. 
Was  the  spitting  of  blood,  as  shown  by  the  evidence,  a  disease, 
or  simply  a  temporary  ailment?  Ans.  Disease.  Q.  Was 
the  affliction  of  Charles  A.  Morgan  spoken  of  by  Dr.  Norris 
throat  trouble  or  lung  trouble?  Ans.  Lung  trouble."  To 
special  interrogatories,  submitted  by  the  defendant,  the  jury 
answered  that  lie  had  disease  and  hemorrhage  of  the  lungs  and 
spitting  of  blood  in  the  spring  of  1886;  that  his  health  had  not 
been  uniformly  good  during  the  period  of  ten  years  next 
before  his  application,  and  that  he  had  been  prescribed  for 
and  professionally  treated  within  that  period. 

Dr.  Norris,  a  graduate  of  Rush  Medical  College,  Chicago, 
and  in  active  practice  for  sixteen  years,  testified  that  in  March, 
April  and  May,  1886,  he  examined,  prescribed  for  and  profes- 
sionally treated  the  deceased,  who  was  then  suffering  from 
disease  and  hemorrhage  of  the  lungs,  and  had  a  cavity  in  one 
of  them,  and  that  on  the  occasion  of  his  last  visit — about  May 
Hth,  he  told  Wra.  H.  Morgan,  father  of  deceased  and  one  of 
the  plaintiffs  herein,  that  by  reason  of  such  disease  Charles 
would  probably  not  live  long,  and  that  he,  the  doctor,  could 
not,  under  any  circuinstiiuces,  recommsnd  him  for  insurance. 

The  only  scientific  or  professional  evidence  tending  to 
show  he  was  not  then  so  diseased  was  the  testimony  of  Dr. 
Gardiner,  also  a  regular  graduate  and  of  thirty  years'  practice, 
who  examined  him  at  the  time  of  his  application  and  certified 
the  result.  He  had  never  before  heard  of  the  applicant,  nor 
does  it  appear  that  he  ever  saw  him  again.  He  had  but  little 
independ(?ht  recollection  of  the  particulars  of  the  exami- 
nation. Referring  to  his  certificate,  however,  he  testified 
that  his  general  appearance  was  that  of  a  fairly  healthy  young 
man;  that  he  didn't  find  anything  the  matter  with  his  lungs, 
and  that  the  chest  expansion  in  respiration  shown  by  the 
measurement,  as  certified,  would  be  taken,  as  a  rule,  to  indicate 
that  they  were  sound. 
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The  certificate  itself,  if  admissible,  would  be  bnt  a  duplicate 
of  his  testimony  and  not  an  addition  to  it,  and  the  other 
doctors,  Hallett  and  Orner,  having  no  personal  knowledge  of 
the  case,  testified  only  as  experts  that  if  Dr.  Gardiner  was 
right  they  would  think  it  highly  probable  Dr.  Nonns  was 
mistaken.  Of  course  the  converse  must  be  equally  true.  Of 
the  lay  witnesses,  some  testified  that  during  that  spring  and 
summer  Charles  looked  well  and  did  farm  work,  while  others 
stated  that  at  times  he  looked  ill  and  weak  and  had  to  quit 
work.  Dr.  Norris  was  supported  by  uncontradicted  proof 
of  statements  by  the  deceased  and  his  father  that  he  had 
hemorrhages  which  they  regarded  as  being  clearly  from  the 
hmgs  and  very  alarming. 

Upon  this  evidence,  which  is  substantially  all  that  related 
to  his  actual  condition  in  respect  to  health  before  and  at  the 
time  of  his  application,  in  connection  with  his  answers  and 
statements  in  regard  to  it  in  his  application,  as  above  shown, 
it  is  manifest  that  each  of  the  special  findings  mentioned  was 
fairly  supported,  and  that  the  jury  might  also  as  well  have 
further  found,  if  asked,  that  a  physician  had,  after  examina- 
tion, given  a  very  decided  opinion  unfavorable  to  the  insur- 
ablenessof  his  life;  that  if  these  findings  were  true  his  answers 
to  each  of  the  three  questions  stated  were  untrue ;  and  that 
each  of  those  answers  contained  a  statement  of  fact  which  was 
material  to  the  risk,  notwithstandinor  the  further  finding  that 
on  Angust  26,  1886,  when  he  made  his  application,  he  was  in 
good  health.     Whatever  was  his  apparent  condition  at  that 
time,  or  the  association  may  have  believed  it  to  be,  or  th9 
fact  really   was,  it  was  important  to  know  what  it  had  been 
or  appeared  to  be  so  shortly  before;  nor  can  it  be  doubted 
that  if  it  had  known  his  apparent  condition  in  the  spring, 
or  Dr.  Norris'  opinion  of  his  insurableness,  as  then  expressed 
to  W.  H.  Morgan,  it  would  have  made  further  inquiry  or  per- 
emptorily declined  to  entertain  the  application. 

One  of  the  alleged  errors  most  confidently  complained  of 
was  the  admission  of  that  opinion.  Charles  was  not  pres- 
ent when  it  was  said  to  have  been  expressed,  nor  does  it 
appear  that  he  or  his  mother  or  sister  were  ever  informed  of 
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it,  or  that  either  of  the  plaintiflfs  had  any  agency  in  procnring 
the  insurance  or  knew  that  they  were  to  be  the  beneficiaries. 

It  18  therefore  claimed  that  this  evidence  had  no  tendency 
to  show  fraud  on  their  part,  and  contended  that  on  no  other 
ground  could  it  be  competent,  especially  as  against  the  mother 
and  sister  of  the  deceased.  But  it  is  certainly  clear  that  if  it 
was  competent  to  show  the  simple  untruth  of  the  answer  that 
no  physician  had  ever  given  such  an  opinion,  without  regard 
to  the  knowledge  or  belief,  or  good  or  bad  faith  of  the 
resiK)ndent,  or  the  innocence  of  the  plaintiflfs  in  the  premises, 
tlien  the  admission  of  this  evidence  was  proper;  and  whether 
it  was  competent  to  show  it  would  depend  upon  the  question 
whether  that  answer  was  a  warranty  or  only  a  representation. 
If  a  warranty,  its  untruth  was  a  breach,  and  any  comi)etent 
evidence  of  a  breach  would  be  competent  against  anybody 
claiming  under  the  contract,  even  though  they  were,  as  these 
plaintiffs  were  not,  purcliasers  for  value. 

In  the  instructions  given  to  the  jury  the  answers  to  the 
three  questions  above  quoted  were  held  to  be  warranties  and 
material  to  the  risk.  Appellants  insist  it  was  the  province  of 
the  jury  to  find  as  to  both  these  points,  because  they  depended 
upon  a  matter  of  fact,  to  wit,  the  intention  of  the  parties. 
Perhaps  it  would  be  more  accurate  to  say,  upon  their  inten- 
tion as  manifested,  and  we  apprehend  the  rule  to  be  that 
where  this  is  done  by  oral  declarations  or  acts  in  pais  ])rov- 
able  only  by  evidence  in  its  nature  subject  to  explanation  and 
contradiction,  it  is  for  the  jury  to  find  it,  and  it  determines 
the  terms  of  the  several  stipulations  and  also  their  materiality 
when  that  is  in  issue.  But  where  the  contract  is  reduced  to 
writing  there  is  no  fact  affecting  its  terms  or  construction  for 
the  jury  to  find.  The  law  then  conclusively  determines  the 
intention  from  the  written  expression,  and  so  fixes  its  mean- 
ing, which  itt is  therefore  the  province  of  the  court  to  declare. 

Did  the  court  truly  declare  its  meaning  in  this  case?  The 
contract  is  evidenced  by  the  certificate  of  membership  set  out 
in  haec  verba  in  the  declaration,  which  includes  whatever  else 
is  therein  by  reference  expressly  made  a  part  of  it;  and  the 
application  for  membership  is  so  referred  to.     The  certificate 
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States  that  "in  consideration  of  $10  membership  fee  having  been 
paid     «     *      *     and  in  consideration  of  the  warranted  repre- 
sentations, covenants  and  agreements  made  in  his  application, 
Kg.  7,674,  which  is  hereby  made  a  part  hereof  and  the  basis 
of  this  membership,     ♦     *    *     this  certificate  of  membership 
is  issued    to    Charles   A.  Morgan,"  etc.     Tiie   apph'cation  is 
therein  further  stated  to  be   "  on  file  in  the  oflSco  of  said 
association  and  made  a  part  of   this  certificate,  as  warranted 
statements  on  the  faith  of   which  this  certificate  is  issued." 
Warranted    representations   or  statements  are   not  mere  or 
simple  representations,  but  are  warrarities. 

There  also  appears  in  the  body  of  the  certificate  a  stipula- 
tion *^that  in  case  the  statements  made  in  the  application  are 
not  in  all  respects  true  ♦  *  ♦  then  this  certificate  shall 
be  nnll  and  void;"  and  the  application  concludes  with  an 
agreement,  signed  by  the  applicant,  that  the  decl oration 
therein  "shall  be  the  basis  of  the  contract,  *  *  *  and 
that  if  any  misrepresentations,  or  fraudulent  or  untrne  answers 
have  been  made  *  *  *  then  this  agi-eement  shall  be  null 
and  void,  and  all  moneys  which  have  been  paid  shall  be  for- 
feited to  the  association."  By  the  effect  tluis  stipulated  to  bo 
given  to  them,  the  intention  of  the  parties  to  make  tliese 
answers  unconditional  warranties  is  further  and  fully  mani- 
fested. The  statement  of  them  as  true  is  not  qualified  or 
limited  by  any  reference  to  the  knowledge,  recollection,  infor- 
mation or  belief  of  the  respondent.  Therefore  the  honesty 
of  his  belief  and  statement,  if  shown,  would  be  immaterial; 
but  it  is  clear  that  the  first  and  third  of  these  answers — what- 
ever may  be -thought  of  the  second — related  only  to  matters 
necessarily  within  his  knowledge,  in  respect  of  which  a  war- 
ranty might  well  be  required  and  given,  and  hence  are  not 
within  the  reason  of  the  opinions  in  The  Masons'  J3enevolent 
Society  v.  Winthrop,  85  III.  537,  and  the  Continental  Ins.  Co. 
V.  Rogers,  119  111.  474.  Their  materiality  is  apparent  upon 
their  face,  independent  of  any  express  agreement  that  they 
should  be  so  regarded.  Nor  was  the  legal  effect  of  these  war- 
ranties at  all  modified  or  changed  by  the  negative  answer  of 
the  respondent  to  the  question  in  tlie  application  whether  he 
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believed  himself  to  be  free  from  all  diseases,  hereditary  or 
otherwise,  tending  to  shorten  life — ^an  answer  which,  in  view 
of  his  positive  statements  concerning  hie  own  health  and  that 
of  his  parents,  may  well  be  suspected  to  have  been  given 
under  a  misapprehension  of  the  question — nor  by  the  facts,  if 
they  were  facts,  that  he  was  in  good  health  at  the  time  of  his 
a[)plication,  and  that  his  death  was  the  immediate  effect  of  a 
strain  or  otiier  cause  thereafter  arising.  We  are  therefore  of 
opinion  that  the  instructions  given  to  the  jury  on  this  point 
were  substantially  correct. 

It  is  also  complained  that  Mrs.  Gil  more  was  allowed  to  testify 
to  the  fact  of  hemorrhage  on  mere  hearsay.  We  think,  how- 
ever, that  the  fact  of  hemorrhage  was  not  the  subject  of  the 
inquiry  made  of  her,  and  that  she  did  not  testify  to  it  at  all. 
It  was  with  reference  to  the  time  when  she  heard  of  the 
hemorrhage  that  slie  was  asked  to  fix  the  time  of  her  visit  to 
the  applicant's  house,  when,  as  she  had  stated,  he  was  sick. 

Perceiving  no  material  error  in  the  record  the  judgment 
will  be  affii-med. 

Judgment  affirmed. 
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John  R.  Lockridge,  Administrator,  etc. 

Railroads — Personal  Injuries — Pleading — Action  against  Defendant  in 
Representative  Capacity — Plea  of  General  Issue — Responsibility  of  Re- 
ceiver for  Negligent  Acts  Done  under  his  Predecessor — Careful  Habit  of 
Deceased — Evidence  of^  When  Admissible — Judicial  Notice — Instructions, 

1.  Tn  an  action  against  a  receiver  in  his  representative  character,  alle^ra- 
tions  in  the  declaration  of  the  orders  of  court  appointing  the  defendant  and 
his  predecessor,  are  admitted  bj  a  plea  of  the  general  issue  and  need  not  be 
proved. 

2.  Petitions  on  file  for  the  removal  of  the  case  to  the  Federal  Court,  in 
which  the  defendant  alleges  his  appointment  as  receiver  by  such  court, 
can  be  judicially  noticed  by  the  court  and  avoid  the  necessity  of  proof  of 
defendant's  appointment  as  receiver. 
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S.  Where  an  injury  is  received  through  the  negligence  of  the  servants  of 
a  railroad  corporation  in  the  hands  of  a  receiver,  the  action  for  such  injury 
is  properly  brought  a^rciinst  the  receiver  of  the  company  at  the  time  the 
action  is  brought,  though  he  was  not  the  receiver  at  the  time  the  accident 
occurred. 

4.  Where  there  is  no  living  witness  of  an  accident  causing  the  death  of 
the  person  in  question,  evidence  as  to  his  habits,  whether  careful  or  other* 
wise,  is  admissible  in  an  action  against  the  party  through  whose  alleged 
negligence  the  accident  occurred. 

5.  Refinements  in  verbal  criticism  upon  instructions  are  not  to  be 
encouraged  and  will  not  lead  to  the  reversal  of  a  case  where  it  appears  that 
the  jury  were  not  misled. 

6.  It  is  not  error  for  the  court  to  decline  to  give  instructions  which  are 
but  repetitions  in  substance  of  those  already  given. 

[Opinion  iiled  November  23, 1889.] 

In  error  to  the  Circuit  Court  of  Christian  County;  the 
Hon.  Jamrs  a.  Crriohton,  Judge,  presiding. 

Messrs.  John  O.  Drennan  and  Georos  B.  Burnett,  for 
plaintiff  in  error. 

Messrs.  Eicks  &  Creighton  and  Patton  &  Hamilton,  for 
defendant  in  error. 

Counsel  seem  to  regard  the  jndgment  in  the  case  as  being 
against  McNulta  personally.  The  judgment  is  against  Mc- 
Nulta  as  receiver,  to  be  paid  in  due  course  of  the  administra- 
tion of  the  trust. 

No  execution  is  ordered  against  him  personally  or  officially. 
The  argument  of  coimsel  proceeds  upon  the  t|ieory  that  in 
this  suit  an  effort  is  made  to  make  one  man  liable  for  the 
torts  of  another,  which  every  one  will  concede  can  not  be  done- 
Had  this  suit  been  brought  against  McNulta,  simply,  it 
requires  no  argument  to  show  that  no  recovery  con  Id  be  had 
against  him  for  the  negligence  of  Cooley.  It  is  well  settled 
that  an  action  of  this  character  can  not  be  maintained  against 
a  receiver  personally  for  the  negligence  of  his  servants  while 
transacting  business  as  a  receiver.  Beach  on  Keceivers,  Sees. 
715-18;  Woodruff  v.  Jewett,  37  Hun,  205;  Commonwealth  v. 
Runk,  26  Pa.  St.  235;  Davis  v.  Duncan,  19  Fed.  Kep.  477; 
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Wait  on  Insolvent  Corporations,  Sec.  242;  2  Robrer  on  Kail- 
roads,  898. 

It  is  also  claimed  by  counsel  for  plaintiff  in  error,  tbat  in 
tbe  present  instance  defendant  in  error  bas  bis  action  against 
Cooley,  notwitbstanding  be  is  no  longer  receiver,  but  in  tbis 
tbey  are  not  supported  by  autbority.  Beacb  on  Eeceivers, 
Sec.  720. 

If  tbis  salt  can  not  be  prosecuted,  defendant  in  error  is 
remediless, because  no  action  can  be  maintained  against  Cooley, 
since  be  is  no  longer  receiver.  A  receiver  is  an  officer  of  tbe 
court,  and  tbe  property  in  bis  bands  is  in  cuatodia  legisy  and 
can  not  be  reacbed  by  execution. 

Tbe  direct  question  bas  not  been  passed  upon  Dy  any  court 
of  last  resort,  tbat  we  are  aware  of,  and  we  presume  counsel 
for  plaintiff  in  error  bave  found  no  publisbed  opinion  on  tbe 
subject,  or  they  would  refer  to  it. 

We  take  tbe  liberty,  bowcver,  of  statingr  that  Judge  Gresb- 
am,  in  passing  upon  tbe  motion  to  remand  these  cases,  very 
emphatically  repudiated  tbis  same  proposition,  then  vigorously 
urged  by  Mr.  Beale,  one  of  tbe  attorneys  for  tbe  receiver. 

It  bas  been  decided  also,  that  if  a  receiver  who  bas  com- 
menced a  suit  in  bis  name,  be  removed,  his  successor  may  be 
substituted  as  plaintiff  in  bis  stead,  and  tbat  the  death  of  the 
first  receiver  after  the  substitution  of  bis  successor,  will  bave 
no  effect  upon  the  action  by  way  of  abatement.  Sheldon  v. 
Adams,  27  How.  Pr.  179;  same  case,  41  Barb.  54;  Searcy 
V.  Stubbs,  12  Ga.  437;  Beach  on  Keceivers,  Sec.  692. 

Suits  pending  against  a  corporation  are  not  abated  by  the 
appointment  of  a  receiver.  Mercantile  Ins.  Co.  v.  Jaynes,  87 
111.  199;  T.  W.  &  W.  Ry.  Co.  v.  Beggs,  86  HI.  80 ;  Wait  on 
Insolvent  Corporations,  Sec.  248. 

Pleasants,  P.  J.  On  tbe  15tb  of  January,  1887,  James 
Molobon  and  his  wife,  in  attempting  to  cross  the  Wabasb 
raibroad  at  a  public  crossing,  in  a  sleigh,  were  struck  and  killed 
by  a  locomotive  engine  of  tbe  Wabash  Railroad  Company.  In 
July  following,  the  defendant  in  error,  their  administrator, 
brougbt  two  suits  against  tbe  receiver  of  said  railroad  com- 
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pany  for  the  alleged    injury.     The    process  and   declaration 
being  alike,  except  as  to  the  name   of   the  decedent,  the  two 
eases  were  eousolidated  by  agreement,  and  tried  as  one.     It 
was  alleged  that  at  the  time  of  the  injury  complained  of  the 
railroad  was  being  operated  by  Thomas  M.  Cooley,  as  receiver, 
appointed  by  an  order  of  the  United  States  Circuit  Court,  and 
that  on  the  first  day  of  April,  1887,  the  plaintiflf  in  error  was, 
by  like  order,  appointed  his  successor ;  and  the  specifications  of 
^®R^'g<5^ce  alleged  in  the  counts  respectively,  were   (1)  that 
the  statutory  signals  were  not  given  on  approaching  the  cross- 
ing ;   (2)  that  trees,  shrubbery,  etc.,  were  permitted  to  remain 
on  the   right  of  way  upon  and  about  the   crossing,  which 
obstructed  the  view  of  jxjrsons  traveling  on  the  highway,  and 
prevented  the  deceased  from   seeing  the  engine  in  time   to 
avoid  it,  and  (3)  that  the  engine  was  driven  at  a  high  and 
reckless  rate  of  speed,  to  wit,  of  forty  miles  an  hour.     All  of 
these  acts  and  omissions  were  charged  against  said  Cooley, 
as  such  receiver,  or  his  servants. 

A  general  demurrer  interposed  to  the  declaration  and  toeach 
of  the  four  counts  thereof  was  sustained  as  to  the  first  but 
overraled  as  to  the  others,  which  contained,  respectively,  the 
charges  above  stated.  Thereupon  the  general  issue  was  tiled, 
on  which  alone  the  trial  was  had.  Upon  the  close  of  plaintiff's 
evidence  in  chief,  the  defendant  asked  the  court  to  iustinict 
the  jury  that  upon  that  evidence  he  was  not  entitled  to 
recover,  which  was  refused;  and  thereupon  the  trial  pro- 
ceeded, and  resulted  in  a  general  verdict  and  special  findings 
for  the  plaintiff  for  $6,000.  A  new  trial  was  denied,  and 
judgment  entered  upon  the  general  verdict.  The  errors 
complained  of  are  all  in  giving  and  refusing  certain  instruc- 
tions, and  overruling  the  motion  for  a  new  trial. 

First,  the  instruction  refused  as  just  above  stated,  which 
was  asked  on  two  grounds  :  that  the  orders  appointing  Cooley 
and  McNulta  were  material  and  alleged,  and  yet  no  proof  of 
them  was  offered;  and  that  there  was  no  pretense  of  proof  of 
any  negligence  on  the  part  of  McNnlta,  as  receiver  or  other- 
wise, or  of  his  servants. 
These  orders,  we   apprehend,  were  material  and  alleged 
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onlj  as  characterizing  the  defendant,  who  was  sued  as  the 
receiver,  succeeding  Cooley,  of  the  Wabash  Riiilwaj'  Com- 
pany— an  official  and  representative  character.  In  that  char- 
acter he  was  charged,  that  is,  alleged  to  be  chargeable,  for 
certain  specified  ''grievances,"  among  which  was  not  the  fact 
that  he  was  tlie  receiver,  succeeding  Cooley,  of  said  company, 
for  that  fact  would  not  be,  in  contemplation  of  the  law,  a 
grievance.  In  answer  to  that  charge  tlie  defendant  says  "the 
said  defendant"  —  who  is  not  John  McNulta,  but  "John 
McNulta,  Receiver,"  etc. —  "comes  and  defends  the  wrong 
and  injury,  when,  etc.,  and  says  he  is  not  guilty  of  the  said 
supposed  grievances"  etc,  and  ''  of  this"  alone  he  "  puts  him- 
self upon  the  country."  He  might  have  said,  and  we  may 
well  suppose  he  would  have  said,  if  it  had  been  true,  that  ho 
was  not  the  receiver,  etc.;  but  he  did  not.  lie  impliedly 
admitted  that  he  was  such  receiver,  by  designating  hims^elf  as 
the  defendant  who  was  sued,  and  not  denying  the  allegation 
of  his  receivership.  Such  we  understand  to  be  the  sense  and, 
as  a  rule,  the  effect  of  the  general  issue  pleaded  by  one  who 
is  sued,  not  as  an  individual,  but  in  a  special  character.  Ste- 
phen on  PI.  158.  Where  the  injury  alleged  is  to  the  relative 
rights  of  the  plaintiff,  it  puts  in  issue  also  the  relation  out  of 
which  they  are  claimed  to  arise,  since  that  involves  the  exer- 
cise of  the  right.  Conant  v.  Griffin,  48  111.  414;  IChitty  on 
PI.  472.  But  it  does  not  put  in  issue  the  character  in  which 
the  defendant  is  sued.  1  Ch.  PL,  Marg.  p.  478  (9th  Am.  Ed.). 
Hence,  in  this  case,  there  was  no  need  of  evidence  to  prove 
this  allegation,  however  material.  The  same  reasoning 
applies  to  the  alleged  appointment  of  Cooley. 

Besides,  the  record  shows  an  order  of  the  court  removing 
these  causes  to  the  United  States  Circuit  Ci)urt,  upon  petition 
of  the  defendant  setting  forth  that  he  was  sued  as  receiver,  etc., 
and  sought  to  be  charged  as  such  for  the  tort  or  wrong  of 
Cooley  as  his  alleged  predecessor  in  such  receivership  or  of 
his  servants,  "without  first  having  obtained  the  leave  of  the 
said  Circuit  Court  of  the  United  States,"  and  that  the  right 
of  plaintiff  to  bring  or  maintain  the  action  involved  and  re- 
quired the  construction  of  the  act  of  Congress,  approved 
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March  3,  1887,  wliieh  provides  by  Sec.  3,  that  "every  receiver 
*  *  *  of  any  property,  appointed  by  any  court  of  the 
United  States,  naay  be  sued  in  respect  of  any  act  or  transac- 
tion of  his,  in  carrying  on  the  business  connected  with  such 
property,  without  the  previous  leave  of  the  court  in  which 
such  receiver  was  appointed."  We  understand  from  the 
petition  itself  and  from  the  argument  here,  that  the  particular 
paii;  of  the  act  supposed  to  require  construction  was  the 
phrase,  "  for  any  act  or  transaction  of  his,"  presenting  the 
question  whether  such  receiver  may  be  sued  without  such 
leave  for  the  act  or  transaction  of  his  predecessor.  We  also 
understand  that  the  averment  in  the  petition,  that  this  ques- 
tion was  involved,  and  a  construction  of  that  plirase  in  the 
act  of  Congress  was  required,  meant  that  it  was  necessarily 
involved  and  required.  But  tiiis  was  not  true  unless  the  de- 
fendant was  in  fact  such  receiver  and  Cooley  was  his  prede- 
cessor; for  the  question  could  have  been  eliminated  and  the 
necessity  of  such  construction  avoided  by  a  plea  denying  that 
he  was  receiver.  The  petition,  then,  was  an  admission  of  liis 
receivership,  of  which  the  court  below,  to  which  it  was  made, 
conld  take  judicial  notice. 

The  other  ground  of  the  instruction  was  that  the  injury,  if 
any,  was  proved,  as  it  was  also  charged,  to  have  been  done 
under  tlie  administration  of  Cooley  and  not  of  the  defendant. 
It  is  contended  that  for  such  an  injury  the  defendant  can  not  be 
held  liable  because  neither  he  nor  his  servants  committed  it, 
and  that  the  action  for  it  can  be  maintained  only  against 
Cooley  or  his  servants,  who  did  commit  it.  This  would 
clearly  be  true  of  an  action  brought  to  enforce  a  personal  lia- 
bility for  such  an  injury,  and  the  proposition  is  here  con- 
tended for  upon  principles  applicable  to  such  an  action.  As 
liere  presented  the  question  is  conceded  to  be  a  novel  one. 
Counsel  confess  that  they  have  been  unable  by  the  most  dili- 
gent search  to  find  an  authority  directly  upon  the  point, 
excepting  an  assertion  in  Kerr  v.  Little,  39  N.  J.  (Eq.  E.)  83, 
and  this,  with  the  provision  of  the  act  of  Congress  above 
quoted,  is  all  that  is  cited  in  the  brief. 
That  case  was  a  suit  in  equity  against  the  receiver  of  the  Ccn- 
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tral  Railroad  Company,  of  New  Jersey,  for  damages  for  the 
breach  of  a  contract  made  with  the  complainant  by  the  late 
receiver,  by  which  complainant  was  to  remove  from  the  enghies 
the  coal,  cinders  and  ashes,  and  was  to  have  the  same  for  his 
labor.  The  defendant  filed  a  general  demurrer,  and  the  qnes. 
tion  considered  seems  to  have  been  that  of  equity  jurisdiction. 
All  that  was  said  in  the  opinion  bearing  upon  the  point  now 
before  us  was  the  following:  «  *  *  *  the  connplaiuant 
alleges  (and  truly)  that  ho  is  without  remedy  at  law.  He  can 
not  maintain  an  action  against  the  present  receiver  on  the  con- 
tract, for  he  did  not  make  it"  No  authority  for  the  assertion 
was  cited,  and  the  reason  given  would  apply  to  a  suit  against  an 
administrator  on  a  note  of  his  intestate — a  good  reason  where 
the  liability  sought  to  be  established  is  personal,  but  ignoring 
entirely  the  eflfect  of  the  special  character  in  which  the 
defendant  is  sued,  and  which  is  the  decisive  question  involved. 
The  jurisdiction  was  sustained  upon  the  ground  that  complain- 
ant ^'  had  a  claim  upon  the  trust  fund  still  under  the  control 
of  that  court." 

So  here,  it  is  said  that  "  no  action  can  be  maintained  against 
one  man  for  the  tort  of  another  where  the  relation  of  master 
and  servant  does  not  exist ;  "  that  "  it  is  sought  to  make  the 
defendant  liable  upon  the  sole  ground  that  he  succeeded  to 
the  operation  of  the  property,  in  the  operation  of  which,  by 
another,  the  injury  arose;"  that "  an  administrator  may  operate 
machinery  belonging  to  his  intestate,  and  for  the  torts  of  his 
servants  may  be  sued  in  an  action  at  law,"  and  "like  a  receiver, 
*  *  *  before  or  after  he  has  resigned  his  trust,  but  no 
action  can  be  maintained  against  his  successor  for  his  acts  ;  " 
that  "  in  the  present  case  the  plain tiCE  has  his  action  against 
Cooley,"  and  that  "if  *  *  *  Cooley  has  resigned,  this 
does  not  in  any  way  affect  plaintiff's  right  to  sue  him  ;  nor  does 
the  fact  that  defendant  has  succeeded  him  make  the  defendant 
liable"  for  his  tort ;  and  that  "  it  is  not  pretended  that  the 
defendant  sustained  any  relation  to  tlie  servants  through 
whose  alleged  negligence  the  injury  was  occasioned."  Tho 
foregoing  is  all  that  is  submitted  by  way  of  argument  upon 
the  i)oint  for  the  plaintiff  in  error,  which  counsel  conclude  by 
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the  statement  that  "  upon  wliat  principle  he  can  be  made  lia- 
ble for  their  tortious  acts  is  beyoijd  onr  comprehension."     We 
regret  that  connsel  did  not  consider  and  discuss  for  our  help 
the  only  principle  upon  which,  as  it  occurs  to  us,  such  a  liabil- 
ity is  or  could  be  claimed.     The  legal  propositions  asserted 
are  true  and  elementary  as  to  a  personal  liability.     But  none 
such  is  here  contended  for.     The  ground  of  plaintiff's  claim 
is  not  stated  as  we  understand  it     It  is  not  ''solely"  or  at  all 
that  the  defendant  "  succeeded  to  the  operation  of  the  prop- 
erty."    A  purchaser  at  judicial  sale  might  have  succeeded  to 
that     Nor  is  it  that  he  sustained  any  relation  to  the  servants 
of  Cooley,  through  whose  alleged  negligence  the  injury  was 
occasioned.    But  it  is  the  relation  of  Cooley  to  the  railroad  com- 
pany and  the  continuation  and  identity  of  that  relation  in  the 
defendant  as  his  successor.    In  other  words,  the  theory  of  plain t- 
iflPs  case  is  that  neither  Cooley  nor  the  defendant  is  personally 
liable ;  that  the  party  really  liable,  whose  means  must  pay  the 
damages  claimed,  if  tliey  are  ever  paid,  is  the  railroad  com- 
pany; that  by  reason  of  its  condition  and  the  relations  that 
Cooley  sustained  to  it,  that  liability  could  be  enforced   only 
through  Cooley  wiiilehe  sustained  those  relations;  that  he  has 
ceased  to  sustain  tliem,  and  that  the  defendant  now  sustains 
them  in  his  stead ;   and  therefore  that  liability  can  now  be 
enforced  only  through  this  defendant. 

Since  the  question  is  new  and  its  solution  perhaps  not  clear 
a  fuller  discussion  of  it  would  doubtless  have  been  of  service 
to  us.  Without  it  we  are  inclined  to  the  opinion  that  the 
present  receiver  was  rightly  made  defendant  PlaintiflF's  right 
and  remedy  were  strictly  legal  and  the  damages  claimed 
unliquidated,  making  a  case  for  trial  by  jury.  The  injury  was 
alleged  to  have  been  committed  by  servants  acting  as  such  in 
the  line  and  within  the*  scope  of  their  employment  Some- 
body, therefore,  should  be  responsible  as  master.  While  in 
one  sense  tliey  were  servants  of  the  receiver,  being  employed 
by  him  and  subject  to  his  direction,  we  apprehend  that  for  all 
purposes  affecting  the  question  of  responsibility,  where  the 
receiver  was  not  personally  in  fault,  the  corporation  was  the 
master;  indeed^  that  for  such  pnrpoees  the  receiver  was  the 
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corporation;  for  in  such  case  he  clearly  is  not  personally  h'able. 
Beach  on  Receivers,  Sees.  715,  718;  Davis  v.  Duncan,  19  Fed. 
Rep.  477;  Commonwealth  v.  Runk,  26  Pa.  St.  235;  Wood- 
ruflE  V.  Jewett,  37  Hun,  205.  The  court  that  appointed  him 
is  not,  and  so,  if  the  corporation  is  not,  then  there  is  no 
responsible  master,  though  the  injury  was  caused  by  the  neg- 
ligence of  servants,  for  which  the  master  would  be  liable. 

It  is  not  claimed  that  the  action  should  have  been  brought 
against  the  corporation  by  its  proper  name.  By  its  own  vol- 
untary action  it  had  forfeited  for  a  time  its  authority  and 
power  to  exercise  its  functions  and  franchises,  including  those 
of  suing  and  being  sued;  and  these  had  been  lawfully  transferred 
to  and  vested  in  Cooley,  as  receiver.  The  United  States 
Circuit  Court  had  suspended  its  power  to  collect  claims,  pay 
debts  or  suSer  judgments,  in  view  of  its  financial  condition 
and  the  interest  of  its  creditors.  It  is  said,  however,  that  the 
action  should  have  l)een  brought  against  Cooley — not  against 
him  personally,  for  it  is  not  pretended  that  he  was  so  liable,  but 
as  receiver.  The  action  could  be  brought  only  by  an  admin- 
istrator, to  be  appointed  after  the  injury  had  been  done. 
That  would  require  some  time.  Just  when  the  plaintiff  was 
so  appointed  we  do  not  now  remember,  but  when  the  action  was 
brought  Cooley,  as  receiver,  weLsJkinctus — no  longer  in  exist- 
ence. We  understand  that  'he  was  therefore  absolutely  inca- 
pable of  acting  or  being  acted  upon  in  that  character.  The 
court  which  appointed  him  had  also  divested  him  of  all  prop- 
erty, and  discharged  him  of  all  rights,  powers  and  duties  as 
receiver;  so  that  in  that  character  he  was  no  longer  subject  to 
any  order  even  of  that  court.  How,  then,  could  he  be  served 
with  process,  or  plead,  or  suffer  judgment,  or  pay  an  execution? 
If  process  were  returned  as  duly  served  upon  him  and  he 
failed  to  appear  or  to  plead,  would  the  court  allow  a  writ  of 
inquiry  to  be  executed,  shutting  out  all  defense,  and  judgment 
to  go  for  the  damages  so  assessed,  to  be  paid  out  of  moneys  or 
property  of  the  company,  of  which  he  had  no  charge  or  con- 
trol, and  for  which  he  was  in  no  wise  responsible  ?  Such  a 
judgment  would  not  be  unjust  to  the  company  and  its  credit- 
ors, only  because  it  would  be  utterly  worthless,  either  as  a 
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warrant  for  any  proceedings  by  way  of  execution,  or  as  evi- 
dence of  a  claim.  An  action  against  him  as  "  late  receiver" 
would  be  an  action  against  him  personally  which,  as  has  been 
seen,  wonld  not  lie. 

Then  who  else  but  the  present  receiver,  who  was  such 
when  the  action  was  brought,  could  be  properly  made  defend- 
ant? And  who  else  should?  Who  has  a  deeper  interest  or 
higher  duty,  or  is  better  able  to  protect  and  defend  the  com- 
pany against  nnjust  claims,  whether  they  originated  before 
or  during  or  since  the  administration  of  his  predecessor?  We 
regard  the  receiver  as  the  corporation,  under  his  name — not 
its  agent  or  representative,  for  he  is  not  constituted  or 
appointed  by  it  nor  accountable  to  it,  but  for  all  the  purposes 
contemplated  by  his  appointment,  the  company  itself.  He  is 
the  agent  of  the  court,  acting  under  its  direction,  but  for  tlie 
stockholders,  bondholders  and  other  creditors  of  the  com- 
pany, and  for  the  public,  as  the  company  itself  previously  did 
under  the  name  by  which  it  was  incorporated.  What  is  done 
by  or  to  or  for  him,  as  receiver,  is  in  legal  effect  done  by  or  to  or 
for  the  company.  His  agents  and  servants  are  tlie  agents  and 
servants  of  tlie  company.  Hence  it  is  immaterial,  so  far  as 
concerns  its  liability,  under  which  of  several  receivers  in  suc- 
cession a  particular  cause  of  action  arose.  If  it  binds  either 
it  binds  the  company,  but  the  action  upon  it  should  be  against 
the  company,  under  the  name  of  the  receiver  acting  when 
suit  is  brought.  Such  practice  seems  to  us  better  adapted  to 
secure  justice  and  fairness  to  all  parties  and  interests  con- 
cerned, and  to  involve  less  of  incongruity  than  any  other  that 
has  been  suggested. 

In  respect  to  the  merits  of  the  case  the  contested  questions 
of  fact  have  been  stated.  It  is  admitted  by  counsel  for 
plaintiff  in  error,  that  '^upon  all  the  issues  made  by  the  plead- 
ings, except  the  observance  of  ordinary  care  on  the  part  of 
Molohon  at  the  time  of  the  accident,  and  the  operation  of 
the  railway  by  Thomas  M.  Cooley,  and  the  appointment  of 
defendant  as  his  successor,  the  evidence  was  conflicting." 
This  makes  it  unnecessary  for  us  to  review  or  discuss  that 
evidence,  and  we  do  not  propose  to  make  further  reference 
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to  it,  except  to  say  that  on  the  part  of  the  plaintiff  below  it 
was  not  confined,  as  to  any  of  these  issues,  to  one  or  two  witr 
nosses,  nor  was  it  in  onr  judgment  such  in  character  or 
amount  as,  standing  uncontradicted,  would  barely  make  a 
prima  facie  case;  but,  compared  with  what  opposed,  it  pre- 
sented such  a  question  of  preponderance  as  makes  its  deter- 
mination by  the  jury  decisive.  The  issues,  if  any,  as  to  the 
appointment  of  Cooley  and  of  the  defendant  as  his  successor 
in  the  receivership,  have  also  been  disposed  of.  Upon  the 
only  one  remaining,  that  of  due  care  on  the  part  of  the 
deceased  at  the  time  of  the  accident,  no  direct  evidence  was 
introduced  or  offered,  because,  as  it  appeared,  no  one  was  able 
from  actual  observation  to  so  testify  in  regard  to  it.  No  one 
living  witnessed  the  accident.  The  engine  was  a  ''wild"  one 
and  backing.  At  the  time  of  collision  and  for  some  little 
time  before,  the  persons  upon  it  were  facing  and  looking  the 
other  way.  They  had  not  observed  the  deceased  approach- 
ing the  crossing,  nor  was  anybody  else  near  enough  to  see 
how,  as  to  care,  they  made  the  approach  and  came  upon  the 
track.  But  it  was  shown  that  the  deceased  was  familiar  with 
the  crossing,  had  frequently  driven  over  it,  and  was  of  a 
careful  habit.  To  the  evidence  of  his  habit  objection  was 
made,  but  overruled,  and  we  think  rightly — the  Supreme 
Court  having  expressly  held  it  to  be  in  such  case  proper.  C. 
E.  I.  &  P.  Ey.  Co.  v.  "^ Clark,  108  111.  113;  Gardner  v.  C,  E. 
I.  &  P.  Ey.  Co.,  17  111.  App.  262.  To  meet  this  the  topog- 
raphy of  the  locality,  the  condition  of  the  right  of  way  and 
of  the  highway,  and  all  the  circumstances  in  evidence  tend- 
ing to  rebut  the  inference  as  to  his  conduct,  on  the  occasion 
in  question,  were  before  the  jury,  and  doubtless  urged  for  all 
they  were  worth.  We  see  no  suliicient  reason  for  interfei^ 
ence  with  their  finding,  and  therefore  no  error  in  refusing  to 
set  aside  the  verdict  on  the  evidence. 

It  is  said  the  fourth  instruction  given  on  behalf  of  plaintiff 
was  erroneous,  because  it  limited  the  inquiry  as  to  the  exercise 
of  ordinary  care  by  the  deceased,  to  the  time  they  were  killed, 
and  to  the  time  they  were  in  the  act  of  crossing  the  railroad 
track;  that  however  negligent  they  may  have  been^  in  failing 
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to  look  or  listen  for,  or  to  heed  signals  of  the  approach  of  the 

engine,  if,  while   attempting  to  cross,  and  at  the  time  they 

attempted   to   cross  the  railroad  track  they  were  exercising 

ordinary  care  and  cantion,  this,  according  to  the  instrnction, 

wonld  be  sufficient    We  are  aware  that  some  courts,  on 

some  occasions,  have  come  very  near  to  a  recognition  of  this 

fineness  of  verbal  criticism,  but  can  not  lielp  thinking  it 

unfortunate  for  the  cause  of  justice.     We  do  not  understand 

that  one  can  justly  be  said  to  be  in  the  exercise  of  ordinary 

care  in  attempting,  or  at  the  moment  of  attempting,  an  act 

which  he  knows,  or  ought  to  know,  is  dangerous.     If  he  did 

not  exercise  due  care  to  ascertain  whether  it  was  dangerous  to 

attempt  it,  and  was  injured  in  the  attempt,  then  the  attempt 

itself  was  careless,  however  careful  the  manner  of  it.    Blond  in 

donbtless  exercised  the  utmost  care  in   the   manner  of  his 

attempt  to  wheel  a  man  m  a  barrow  on  a  rope  over  the  chasm 

below  the  falls  of  Niagara,  for  the  very  reason  that  he  knew 

the  attempt  was  dangerous,  and   succeeded;  but  if  he  had 

failed  wonld  anybody  say  that  in   the   act,  or  at  the  time  of 

the  act,  he  was  in  the  exercise  of  care?     The  jury,  doubtless, 

understood  the  instruction  as  including  what  counsel  insist 

shoald  have  been  expressed.     Counsel  so  understood  it,  as 

appears  from  the  quotation  last  made  from  their  argument, 

for  they  speak  of  the  issue  as  to  care  by  the  deceased,  as  care 

"at  the  time  of  the  accident."     We  are  unwilling  to  take  the 

risk  of  doing  injustice  by  recognizing  any  force  whatever  in 

this  criticism. 

It  is  also  complained  that  the  court  refused  an  instruction 
asked  by  the   defendant,  to  the  effect  that  if  the  deceased 
failed  to  exercise  slight  diligence  to  discover  the  approach  of 
the  engine,  and  was  killed  in  consequence  of  such  failnre,  the 
plaintiff  could  not  recover,  even  though  the  servants  in  charge 
of  the  engine  were  guilty  of  gross  negligence.     Such,  no 
doubt,  is  the  law,  but  it  was  given  in  every  instruction  that 
required  the  jury  to  find,  from  the  evidence,  as  a  necessary 
condition  to  a  verdict  for  the  plaintiff,  that  the  deceased  exer- 
cised ordinary  care  in  the  premises.     We  are  much  inclined 
to  discourage  a  practice  which  tends  to  defeat  judgments  on 
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verdicts  for  no  better  reason  than  that  the  coart  declined  to 
give  instructions  vhich  were  but  repetitions  in  real  snbstaiice 
of  those  givcD,  bnt  were  calculated,  by  a  different  form  of 
expression,  to  convey  to  jurors  the  idea  that  they  set  forth  a 
different  principle,  and  one  more  favorable  to  the  case  of  the 
party  asking  it. 

Perceiving  no  substantial  error  in  the  record  the  judgment 
willbe  aflirmed. 

Judgment  affirmed. 


i8o«_6M  Elijah  C.  Finney,  Surviving  Partner,  etc., 

V. 

George  F.  Harding. 

Landlord  and  Tenant — Sent — lAen  on  Crops^Construetion  qf  Statute — 
Bona  Fide  Purchaser, 

A  honafide  purchaser  of  farm  crops,  from  a  tenanf,  takes  them  subject  to 
the  lien  of  the  landlord  ander  the  statute,  for  nopaid  rent.  The  statute 
itself  ffives  to  such  purchasers  of  this  class  of  property  sufficient  warning  to 
put  them  on  inquiry 

[Opinion  filed  November  23,  1889.] 

Appeal  from  the  Circuit  Court  of  Douglas  County ;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Eokhabt  &  Moore,  for  appellant 

Mr.  "William  J.  Ammen,  for  appellee. 

The  position  and  claim  of  appellee  on  the  question  pre- 
sented for  consideration  bj  this  court  is,  that  the  statute 
^  means  just  what  it  says,  and  that  in  all  those  cases  where  the 
lien  given  bj  the  statute  attaches  at  all  it  attaches  as  against 
the  world  and  remains  in  full,  absolute  and  perfect  effect 
against  the  world  during  the  time  limited  by  the  statute. 
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unless,  in  the  meantime,  the  rent  secured  by  the  lien  has  been 
paid,  or  the  landlord  has,  in  the  meantime,  waived  the  lien  or 
put  himself  in  such  a  position  that  he  will  be  estopped  fro^n 
asserting  it. 

Under  the  x>08ition  assumed  by  appellee  the  question  of 
notice  is  wholly  immaterial,  except  the  principle  that  all  are 
charged  with  notice  of  the  law,  and  a  lana  fide  purchaser, 
without  actual  notice  of  the  facts  of  tenancy,  etc.,  is  not  and 
can  not  be,  in  the  very  nature  of  things,  in  any  better  position, 

as  regards  the  lien,  than  a  purchaser  with  full  notice  of  all 

the  facts. 

This  position  and  claim  of  appellee  we  think  correct  and 

sound  on  principle  and  abundantly  sustained  by  authorities. 

Matthews  v.  Burke,  32  Tex.  419;  Kennard  v.  Harvey,  80  Ind. 

87;  Davis  v.  Wilson,  8  S.  W.  Eep.  161. 

Pjleasants,  p.  J.  Appellee,  a  resident  of  Chicago,  made 
a  lease  in  writing  to  Matthias  Elein  of  a  quarter  section  of 
land  in  Douglas  County  for  one  year  from  March  1,  1886,  at 
a  cash  rent  of  $480,  payable  on  or  before  the  first  day  of  Janu- 
ary next  following,  and  providing  among  other  things  that 
the  crops  should  not  be  removed  until  the  rent  was  paid.  In 
August  and  December,  1886,  appellant,  for  his  firm,  which 
then  was  and  for  some  years  had  been  engaged  in  the  business 
of  buying  and  shipping  grain  at  Tuscola,  about  three  miles 
from  tlie  demised  premises,  purchased  of  the  tenant  oats  and 
corn  raised  on  said  premises,  of  the  value  of  $227.16,  and  paid 
him  therefor  in  good  faith  and  without  any  actual  notice  that 
he  was  a  tenant  or  that  the  grain  had  been  raised  on  demised 
premises.  About  the  lirst  of  January,  1887,  Elein  left  the 
farm  and  the  county,  wholly  insolvent  and  with  $380  of  the 
rent  unpaid.  Appellee  brought  this  suit  to  the  October  term, 
1887,  in  assumpsit  on  the  common  counts  and  a  special  count 
setting  out  the  facts,  to  which  the  defendant  pleaded  the  gen- 
eral issue,  which  was  tried  by  the  court  without  a  jury,  under 
a  stipulation  that  the  form  of  action  might  be  disregarded 
and  any  legal  claim  or  defense  shown.  Judgment  was  given 
for  the  plaintiff  for  $227.16. 
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There  is  no  disagreement  about  the  facts,  and  the  only 
question  made  is  whether  the  grain  mentioned  was  subject,  in 
ttie  hands  of  these  purchasers,  to  the  lieu  given  by  the  statute, 
which  declares  that  '^  every  landlord  shall  have  a  lien  upon 
the  crops  grown  or  growing  upon  the  demised  premises  for 
the  rent  thereof,  whether  the  same  is  payable  wholly  or  in 
part  in  money  or  specific  articles  of  ])ropei*ty,  or  products  of  the 
])remises,  or  labor,  and  also  for  the  faitiiful  performance  of 
the  terms  of  the  lease.  Such  lien  shall  continue  for  the 
period  of  six  months  after  the  expiration  of  the  term  for 
which  the  premises  were  demised."     2  Starr  &  C.  1504,  Sec.  31. 

Although  this  statute,  with  immaterial  variations,  has 
been  in  force  for  nearly  a  quarter  of  a  century,  and  the 
Supreme  Court  has  determined  the  landlord's  right  there 
under  as  against  execution  and  attachment  creditors  of  the 
tenant,  and  purchasers  with  actual  notice  of  the  lien,  it  does 
not  appear  to  have  done  so  directly,  as  against  a  purchaser  for 
value  without  such  notice.  The  Appellate  Court  for  the 
second  district,  however,  has  recently  held  in  favor  of  such 
purchaser.     Howe  v.  Clark,  23  111.  App.  145. 

If  we  were  at  liberty  to  regard  it  as  authority,  that  case 
would  be  decisive  of  this ;  but  we  are  not,  and  an  independ- 
ent consideration  of  the  question  being  forced  upon  ns  in  the 
case  at  bar,  we  have  been  constrained,  with  all  due  regard  to 
the  opinion  of  that  court,  to  differ  from  it  That  opinion  waB 
•  thought  to  be  sustained  by  inference  from  what  had  been  held 
by  the  Supreme  Court  by  the  weight  of  authority  in  other 
States,  and  by  sound  reason. 

The  only  decision  in  this  State  from  which  such  an  infer- 
ence was  claimed  to  be  deducible,  was  that  of  Prettyman  v. 
Unland,  77  111.  206.  There  the  Circuit  Court  at  the  instance 
of  the  plaintiff  had  instructed  the  jury  that  if  the  defendants 
purchased  the  grain  with  notice  of  his  lien  they  were  liable, 
but  refused  another,  to  the  effect  that  such  notice  need  not  be 
in  writing,  and  for  this  refusal  the  judgment  was  reversed. 
It  is  asked  why  so,  if  no  notice  was  necessary?  We  conceive  a 
sufficient  answer  to  be  that  plaintiff  was  not  bound  to  risk  any 
doubt  of  the  sufficiency  of  the  statute  alone,  as  notice,  and 
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might  well  choose  not  to  do  so,  when  he  thought  he  conM 
clearly  prove  actual  notice;  that  he  did  in  fact  pot  his  claim 
on  the  ground  of  actual  notice,  and  made  his  proof  to  corre- 
spond, bnt  not  in  writing;  that  the  instruction  given  was  based 
on  that  theory  and  presentation  of  his  case,  and  therefore  the 
one  refused  was  a   material   supplement,  even   if  he   might 
have  recovered,  npon  a  different  presentation,  witliout   any 
proof  of  actual  notice.     Without  that  instruction  the  jury 
might  ntiderstand,  from  the  case  as  presented  and  the  instruc- 
tion given,  that  such  proof  was  necessary,  and,  from  some 
notion  of  the  registry  laws  or  other  supposed  reason,  that  the 
kind  of  proof  made  was  insufficient,  and  so  disallow  his  claim. 
Thev  did  for  some  supposed  reason  or  without  reason  find  for 
the  defendant,  and  therein  were  wrong  as  to  a  considerable 
part  of  it.    If  the  verdict  had  been  the  other  way  and  the 
defendants  had  complained  of  an  instruction  as  improperly 
defining  notice,  the  Supreme  Court  might  well  have  affirmed 
the  judgment,  however  faulty  the  instruction,  if  they  were  of 
opinion  that  no  actual  notice  was  required,  and  if  they  had 
condemned  the  instruction  and  yet  affirmed  the  judgment,  the 
inference  would  be   that  such  was  their  opinion.     But  a  con- 
trary inference  does  not  seem  to  be  warranted  by  the  reversal 
under  the  circumstances  as  they  ap])ear,  and  that  the  court 
did  not  80  intend  or  understand  is  probable  from  the  fact  that 
in  the  later  case  of  Hunter  v.  Whitfield,  89  111.  229,  they  ex- 
pressly declined  to  intimate  an  opinion  upon  the  question.    Tlie 
record  in  the  Prettyman  case  did  not  present  it,  directly  or 
indirectly,  but  did  require  the  ruling  made.     As  authorities 
from  other  States,  supporting  their  conclusion,  the  Api3ellate 
Court  cite  only  the  following:   Nesbitt  v.  Bartlett,  14  Iowa, 
485;  Westmorland   v.   Wooton,    51   Miss.    825;    Scaife   v. 
Stovall,  67  Ala.  237;  Webb  v.  Sharp,  13  Wall.  330;  Fowler 
V.  fiapley,  15  Wall.  14;  Beall  v.  White,  94  U.  S.  382. 

Under  the  Iowa  code  the  landlord  has  alien  upon  the  crops 
and  also  upon  '*  any  other  personal  property  of  the  tenant 
^liich  has  been  used  on  the  premises  during  the  term,  and  not 
exempt  from  execution,"  for  the  period  specified.  As  to 
Buch  other  property  as  was  intended  for  sale  in  parcels  from 
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time  to  time  and  with  a  view  to  replenishment,  like  a  stock 
of  merchandise  or  live  stock  on  a  farm,  the  landlord  might 
well  be  presumed  to  have  assented  to  such  sales — the  mass 
bein^  expected  to  be  kept  good,  and  so  his  securitj  thereon 
unimpaired.  In  the  case  cited  the  property  purchased  was  a 
cow,  which  ^^was  a  part  of  the  stock  of  the  farm  intended  foi 
sa'c,  as  his  course  of  bnsiuess,  governed  bj  his  interest  and 
the  market,  would  require;"  and  on  the  reasoning  above 
indicated  it  was  held  that  the  purchaser  was  protected.  So 
the  same  court  say^  in  the  later  case  of  Richardson  v.  Peter- 
son, 58  Iowa,  724,  in  which  a  team  of  work  horses,  kept  by 
the  tenant  for  use  and  not  for  sale  according  to  his  ordinary 
business,  was  held  to  bo  subject  to  the  landlord's  lien,  although 
the  claimant  had  purchased  in  good  faith  without  actual  notice 
of  it ;  and  in  the  still  later  case  of  Holden  v.  Cox,  60  Iowa, 
449,  that  of  Nesbitt  v.  Bartlett  was  ex])res8ly  held  to  have  no 
application  to  crops,  and  the  statutory  lien  upon  them  declared 
paramount  In  the  Mississippi  case  the  property  in  question 
consisted  of  two  hales  of  cotton.  The  landlord,  having  de- 
manded them  of  the  purchaser  and  been  refused,  brought  the 
suit  to  recover  their  value ;  and  it  was  held  that  while 
he  had  a  lien  upon  it  which  entitled  him  to  resort  to  the 
property  in  the  manner  prescribed  by  the  statute,  he  had  not 
such  a  risht  as  would  "entitle  him  to  maintain  trover  or 
assumpsit  against  the  purchaser."  The  question  here  involved 
was  not  considered ;  and  afterward,  in  Dann  v.  Kelly,  57 
Miss.  375,  the  court  expressly  declined  to  give  an  opinion 
upon  it.  In  the  Alabama  case  the  statute  is  not  quoted,  but 
the  court  say  its  "reasonable  implications  support  their 
view;"  and  the  provisions  from  which  these  implications  are 
supposed  to  arise  would  seem  to  be  that  to  the  lien  of  the 
landlord  is  expressly  given  *'  priority  over  all  other  debts," 
bnt  the  claims  of  purchasers  are  not  mentioned;  that  to  en- 
force it  an  attachment  may  be  levied  upon  the  crop  before  the 
rent  falls  doe,  in  case  of  its  removal  or  intended  removal,  and 
upon  its  proceeds  in  case  of  sale.  From  the  expression  as  to 
creditors  and  silence  as  to  purchasers,  it  is  argued  that  the 
latter  were  not  intended  to  be  affected  by  the  statute,  but  tliat 
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their  case  was  left  to  the  operation  of  the  common  law,  and, 
from  the  other  provisions  referred  to,  that  a  purchase  without 
notice  was  contemplated  as  a  discharge  of  the  property  in  the 
hands  of  the  purchaser,  and  that  the  only  guard  against  the 
danger  or  relief  against  the  effect  of  such  sale  intended  to  be 
afforded  by  the  statute,  was  the  special  right  of  attachment 
mentioned.  There  is  no  need  to  question  the  force  of  this 
argument  frona  the  code  of  Alabama,  since  none  such  can  be 
drawn  from  that  of  Illinois. 

The  three   cases  cited  from  the  Federal  Keports  arose 
under  the  act  of  Congress  which  gave  to  landlords  in  the 
District  of  Columbia  what  it  designated  as  a  ''tacit  lien"  upon 
property  on  the  demised  premises,  and  provided  for  its  enforce- 
ment, among  other  ways,  by  action  against  "purchasers  with 
notice/'     Neither  of  them  involved  the  question  here  under 
consideration,  nor  do  we  find  in  either  anything  pertinent  to 
it,  except  a  dictum  in  the  first  (13  Wall.  33U)  to  the  effect 
that  the  law  protects  purchasers  without  notice  against  the 
landlord's  lien;  but  the  context,  immediately  following,  clearly 
shows  that  in  that  remark  Justice  Bradley  had  reference  to 
articles  intended  for  sale,  sold  in  the  ordinary  course  of  busi- 
ness and  thereupon  removed  from  the  demised  premises — 
citing,  most  particularly,  the  case  of  Grant  v.  Whitwell,  on 
which  that  of  Nesbit't  v.  Bartlett,  afterward  explained  as  has 
been  seen  and  held  inapplicable  to  crops — was  expressly  based. 
But  in  each  of  the  others,  which  also  cite  the  same  authority, 
the  court  said  that  a  statutory  lien  has  the  force  and  effect  of 
a  common  law  lien  with  possession,  which  we  understand  to 
be  Talid,  unless  waived,  as  against  any  purchaser. 

Counsel  for  appellant  in  argument  here  cite  still  other 
cases,  which  we  notice  as  briefly  as  we  may  and  be  under- 
stood. Thornton  v.  Carver,  6  S.  E.  Rep.  915,  appears  to  be 
subject  to  much  the  same  explanation  as  the  one  from  Alabama, 
9upra.  The  Georgia  statute  expressly  mentions  only  "all 
oihev  liens,  except  liens  for  taxes,"  as  being  postponed  to  that 
of  the  landlord,  and  makes  sale  by  the  tenant  a  misdemeanor, 
punishable  by  fine  in  double  the  sum  the  lien  was  given  to 
socnre,  of  which  one-half  is  to  go  to  the  landlord — "  thus," 
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as  the  court  Bay,  "  paying  the  debt.'*  The  property  in  ques- 
tion was  cotton — a  staple  production  of  the  State,  generally 
consigned  to  warehousemen  at  a  distance,  for  sale,  of  whom 
it  was  bought  as  in  the  open  market,  without  any  knowledge  of 
the  producer,  and  passed  by  delivery,  according  to  the  cus- 
tom of  trade,  ''almost  like  bank  bills."  Furthermore  the 
court,  as  in  the  Alabama  case,  regarded  this  statutory  lien  as 
a  "  secret  lien,"  existing  ''  in  the  breast  of  the  landlord  only." 
And  so,  upon  supposed  implication  from  the  provisions  and 
language  of  the  act,  and  upon  grounds  of  public  policy  and 
common  law  principles,  the  purchaser  without  notice  was  held 
to  be  protected  against  it  Haifley  v.  Haynes,  37  Mich.  535, 
involved  the  construction  of  an  act  which  gave  to  laborers 
employed  in  getting  out  lumber,  a  lien  for  their  services,  par- 
amount to  all  other  claims  upon  the  property,  but  further 
declaring  that  it  should  cease  to  exist  after  the  expiration  of 
thirty  days  from  the  completion  or  last  day  of  their  service, 
if  within  that  time  no  statement  or  petition  was  filed,  and  at 
the  end  of  three  months  from  such  filing,  unless  meanwhile  a 
suit  to  enforce  it  was  commenced,  for  the  reason  that  the 
laborer  was  protected,  first,  by  possession,  and  second,  by  his 
right  under  the  act  to  file  his  statement  or  petition  immedi- 
ately upon  the  completion  of  his  service,  without  waiting 
thirty  days  or  any  other  time.  The  court  held  that,  if  he  sur- 
rendered the  possession  to  his  employer,  and  neglected  to  file 
his  statement  or  petition  until  the  property  was  sold,  after  suck 
completion,  though  within  the  thirty  days,  the  purchaser 
would  hold  it  discharged  of  the  lien.  ''He  may  infer  that  no 
lien  is  insisted  on."  However  it  may  have  been  in  law,  it 
seems  this  decision  was  in  fact  a  misinterpretation  of  the  mind 
of  the  legislature;  for  at  their  next  session  after  its  promulga- 
tion they  removed  all  doubt  by  an  amendment  declaring  that 
no  sale  of  the  property  during  the  time  allowed  for  filing  the 
statement  or  petition,  and  previous  to  the  filing  tliereof,  should 
in  any  way  affect  the  lien;  and  clearly  it  is  not  at  all  pertinent 
here. 

Smith  V.  The  Shell   Lake   Lumber  Co.,  68  Wis.  89,  was 
under  a  statute  precisely  like  that  of  Michigan  before  the 
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amendment,  and  followed  the  case  last  mentioned — one  of  tlie 
justices  strongly  dissenting.  Alexander  v.  Mah<m,  11  Johns. 
185,  and  Benssalaer  v.  Qaackenboss,  17  Wend.  34,  were  con- 
tests between  execation  liens  and  that  of  the  landlord,  under 
aD  act  stated  by  the  conrt  in  the  first  to  be  almost  an  exact 
transcript  of  the  statute  of  8th  Anne,  Chap.  14«  which 
is  not  in  force  here.  Herron  v.  Gill,  112  111.  247.  The 
qnestion  before  this  conrt  was  not  involved  nor  referred  to; 
andifitconid  be  claimed  that  the  construction  there  put 
npon  that  statute  shall  have  any  bearing  upon  it,  from  anal- 
ogy, the  answer  would  be  that  our  own  Supreme  Conrt  has 
repeatedly  held  directly,  that  under  our  statute  the  landlord's 
lien  has  preference  over  executions,  and  no  notice  thereof  in 
snch  case  is  required.  So,  also,  of  Craddock  v.  Riddlesbarger, 
2  Dana,  205.  The  above^  we  believe,  are  all  the  authorities 
from  other  States  relied  on  by  appellant,  and  for  the  reasons 
indicated  they  seem  to  us  to  give  but  little  if  any  support  to 
his  contention. 

Counsel  for  appellee  has  cited  a  very  much  larger  number 
as  being  to  the  contrary.  And  while,  as  to  many  of  them, 
their  force  in  application  here  may  be  more  or  less  abated  by 
like  considerations,  we  think  the  decided  weight  of  authority 
is  OD  that  side.  In  Iowa,  Indiana,  Texas  and  Tennessee,  par- 
ticularly, the  statutes  appear  to  be  most  nearly  like  ours,  and 
in  each  of  those  States,  upon  the  direct  question  between  the 
landlord  and  the  purchaser  without  actual  notice,  the  lien  has 
been  sustained.  The  Iowa  cases  have  already  been  cited. 
Kennard  v.  Harvey,  80  Ind.  37;  Mathews  v.  Burke,  *  32  Tex. 
419;  Davis  v.  Wilson,  8  S.  W.  Rep.  (Tenn.)  151.  For  others 
referred  to  see  Gear  on  Landlord  and  Tenant,  Chap.  19,  Sec. 
141-7  and  notes.  We  understand  that  the  common  law  fa- 
vored executions,  giving  them  precedence  over  all  debts  that 
were  not  Sf)eciiic  liens,  and  innocent  purchasers  as  against 
^ret  liens,  and  that  it  gave  the  landlord  no  specific  lien  for 
rent,  but  only  a  right  to  distrain  personal  property  on  the  de- 
mised premises.  Yet  the  legislature  had  power  to  give  it, 
4b8olntely,or  with  such  qualification  as  it  should  think  proper. 
When  its  will  on  the  subject  is  duly  and  plainly  declared  the 
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courts  are  to  give  it  eflfect  according  to  the  intention  thus 
made  known,  and  without  regard  to  the  common  law  in  rela- 
tion to  it  or  to  the  wisdom  or  policy  of  the  enactment. 

It  has  not  been  contended  that  our  statute  contains  a  word 
or  phrase  of  doubtful  or  obscure  meaning,  or  any  that  sug- 
gests or  leaves  open  a  question  as  to  the  extent  of  its  applica- 
tion. All  agree  that  a  "lien"  is  a  charge  upon  and  right  to 
resort  to  the  thing  on  which  it  operates,  as  a  means  of  satisfy- 
ing the  claim  it  is  given  to  secure.  This  is  the  right  which 
the  legislature  has  in  terms  declared  to  be  given  to  every 
landlord,  for  rent  of  all  kinds  and  however  payable,  upon  all 
crops  growing  or  grown  on  the  demised  premises,  and  to  con- 
tinue for  six  months  after  the  expiration  of  the  term.  It 
excepts  from  its  operation  during  that  period  no  landlord,  no 
rent,  no  crops  so  growing  or  grown,  no  adverse  claim  or  inter- 
est. It  is  true  that  this  lien  is  not  expressly  declared  to  be  valid 
a8>again8t  a  bona  fide  purchaser  without  notice  of  it.  But  it 
is  also  not  so  declared  as  against  execution,  attachment  or  any 
other  existing  creditors  of  the  tenant;  and  yet  its  sui>eriority 
to  their  claims  is  beyond  doubt.  Thompson  v.  Mead,  67  111. 
395;  Mead  v.  Thompson,  78  III.  62;  Hunter  v.  Whitfield,  89 
111.  229;  Wetsel  v.  Mayers,  91  HI.  497.  In  neither  of  these 
cases  is  any  reason  given  for  the  superiority,  except  that 
briefly  stated  in  67 III.,  that  ''the  law  creates  the  lien, and  from 
its  very  nature,  and  under  the  statute,  it  must  have  prece- 
dence," which  applies  with  equal  force  to  the  case  of  the 
purchaser.  Yet  we  are  asked  to  go  outside  of  the  statute, 
not  to  find  any  needed  explanation  of  its  terms  or  ascertain  its 
real  intention,  but  to  see  from  the  common  law,  the  legisla- 
tion of  other  States,  and  the  effect  on  trade  in  agricultural  prod- 
ucts, that  he  ought  to  be  excepted.  This  would  be  no  construc- 
tion, but  judicial  legislation.  These  considerations  afford 
no  ground  for  a  presumption  that  our  legislature  overlooked 
and  so  excepted  the  claim  of  the  purchaser,  though  it  consid- 
ered and  postponed  credits  that  might  be  given  expressly  npon 
the  faith  of  crops  to  be  made,  for  seed,  team,  implements 
or  labor  required  to  make  them  ;  that  it  meant  what  it  did 
not  say  and  did  not  mean,  what  it  did  say.    If  the   purchaser 
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witliin  the  lien  period  may,  for  want  of  actual  notice,  hold 
the  property,  tLen  the  landlord  may,  without  payment  and 
without  his  consent,  fault  or  neglect,  cease  to  have  the  right 
which  the  statute  said  should  continue.  For  it  indicates  no 
means  by  which  such  notice  may  be  given,  and  without  such 
indication  the  landlord  can  not  use  or  devise  any  that  would 
certainly  be  effectual,  since  he  can  not  know  who  will  be  the 
purchaser.  And  what  further  notice  than  that  given  by  the 
statute  itself  should  be  required!  '^It  is  the  commom  doc- 
trine," say  theconrt,  in  Watt  v.  Scofield,  76  111.  264,  speaking 
on  the  subject,  '^  that  what  is  sufficient  to  put  a  purchaser  upon 
an  inquiry  is  good  notice  of  whatever  the  inquiry  would  have 
disclosed,"  and  hold  that  a  purchaser  of  com,  knowing  it  was 
raised  on  demised  premises,  but  having  no  actual  notice  that 
the  rent  was  unpaid,  was  not  a  bona  fide  purchaser  and  took 
it  subject  to  the  lien.  So  in  Mathews  ▼.  Burke,  supra^  the 
Supreme  Court  of  Texas,  extending  this  reasoning,  said  of 
their  statute,  which  gave  the  lien  until  the  first  day  of  January 
next  after  tlie  maturity  of  the  crop,  that  it  ^^bade  all  pur- 
chasers of  cotton  to  beware  how  they  purchase  until  that 
time."  Ours,  also,  notifies  everybody  that  a  certain  species  of 
property,  easily  recognized,  is  subject  to  a  certain  lien  for  a 
limited  time,  if  only  it  is  raised  on  demised  land ;  and  where 
the  purchaser  does  not  know  to  the  contrary  or  has  no  satis- 
factory assurance  thereof,  how  can  he  fail  to  apprehend  that 
it  may  have  been  so  raised,  and  thus  be  put  upon  inquiry! 
The  kind  of  property  offered  him  would  naturally  call  to  mind 
the  caution  of  the  statute  in  relation  to  it  This  is  a  marked 
distinction  between  such  a  lien  and  one  created  by  mere 
agreement  of  the  parties — a  distinction  recognized  by  the 
court  as  affecting  this  question  of  notice  in  Prettyman  ▼. 
Unland,  77  111.,  on  p.  211.  In  this  respect  also  we  perceive  a 
strict  analogy  to  the  liens  of  mechanics  and  material  men, 
which  make  the  decisions  in  relation  to  them  pertinent  and 
forcible,  if  not  conclusive,  here.  For  no  other  reason  than 
that  they  are  given  by  a  public  law,  designating  generally  the 
kind  of  property  made  subject  to  them,  these  decisions  haV^e 
uniformly  enforced  them  as  against  purchasers  without  actual 
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notice  of  them.  Thus  in  Clarke  v.  Moore,  64  111.  279,  it  was 
declared  that,  <' under  the  law  it  is  the  duty  of  those  purchas- 
ing or  taking  liens  on  the  property  to  ascertain,  as  best  they 
may,  whether  it  is  incumbered  with  mechanics'  liens,  and 
they  purchase  it  subject  to  such  liens."  And  speaking  of  the 
landlord's  lien  (as  against  execution  and  attachment  creditors, 
no  case  against  a  purchaser  without  notice  having  yet  arisen) 
the  couii;  said  :  ^^The  law  creates  the  lien,  and  from  its  very 
nature  and  under  the  statute  must  have  precedence,  unless  It 
has  been  waived  or  the  landlord  has  been  guilty  of  laches^'* 
and  again  declared  it  to  be  "a  permanent  lien,  of  which 
every  person  must  take  notice,  and  can  be  lost  only  by  waiver 
and  failing  to  enforce  it  at  the  proper  time."  Thompson  v. 
Mead,  67  111.  395.  These  declarations  were  reiterated  in 
Mead  v.  Thompson,  78  III.  63,  Hunter  v.  Whitfield,  89  111. 
229,  also  Wetsel  v.  Mayers,  91  III.  499,  and  must  therefore  bo 
accepted  as  the  deliberate  and  settled  opinion  of  that  court 
If  there  be  any  solid  ground  of  distinction  between  the  lien 
of  the  mechanic  and  that  of  the  landlord  we  do  not  pei*ceive  it. 
It  is  true  that  in  Clarke  v.  Moore,  aupra^  Mr.  Justice 
Walker  said  of  mechanics'  liens,  that  thfey  were  **  secret;"  but 
with  all  deference  we  think  the  expression  was  not  called  for 
nor  well  considered.  They  have  the  force  and  effect  of  com- 
mon law  liens,  with  possession,  which  is  not  secret  They 
are  created  by  statute  and  the  statute  is  not  secret  In  the 
case  of  Richardson  v.  Peterson,  58  Iowa,  724,  the  court  said : 
*'  The  vendor  of  the  personal  property  transfers  the  title  and 
interest  he  holds  therein,  subject  to  tlie  liens  recognized  by 
the  law"  (by  which  we  understand  is  meant  the  statute). 
"This  rule  prevails  in  all  cases  except  those  wherein  a  pur- 
chaser without  notice  is  protected  by  statute,  as  under  the 
registry  laws.  If  a  statute  creating  a  lien  provides  for  no 
protection  in  favor  of  persons  having  no  notice  thereof, 
property  subject  thereto  can  not  be  transferred  free  from  the 
lien,  on  the  ground  that  the  purchaser  had  no  notice  of  its 
existence.  Unless  these  principles  be  recognized  the  lien 
conferred  by  the  statute  above  quoted  would  fail  to  give  pro- 
tection to  the  landlord. " 
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We  think  onr  statute  was  intended  to  ^^e  real  secnrity  to 
the  landlord  for  his  rent — to  tlie  landlord  living  at  a  distance 
from  the  demised  premises  (as  in  this  case)  no  less  than  to  one 
nearby;  that  his  principal  peril  was  from  lien  creditors  of 
the  tenant  and  purchasers  without  notice,  since   he    could 
protect  himself  as  against  the  tenant  and  trespassers  and  pur- 
chasers with  notice;  that  of  itself  it  gave  to  all  such  creditors 
and  purchasers  a  warning  sufficient  to  put  them  on  inquiry; 
that  as  to  such  creditors  its  efficiency  has  been  authoritatively 
determined ;  and  that  to  allow  the  lien  to  be  defeated  by  such 
a  purchase  would  make   it  substantially  nugatory  at  a  point 
where  it  roost  needed  to  be  of  force. 

Appellant's  fii-m,  then,  having  taken  the  grain  subject  to 
appellee's  Hen  and  so  disposed  of  it  as  to  prevent  his  resort  to 
it,  should  answer  to  him  in  some  form  of  action  for  the  injury 
thus  done.  In  Holden  v.  Cox,  60  Iowa,  449,  it  was  held  that 
"whoever  consumes  or  destroys  personal  property,  upon 
which  another  has  a  lien,  becomes  liable  to  the  lien  holder  in 
damages." 

It  does  not  distinctly  appear  that  they  converted  this  grain 
into  money,  though  it  might  be  so  presumed  from  the  fact 
shown,  that  their  business  was  buying,  shipping  and  selling 
grain.  In  that  case  we  see  no  objection  in  principle  to 
assumpsit  for  money  had  and  received  to  appellee's  use,  as  a 
remedy;  nor,  if  otherwise,  to  an  action  on  the  case.  The 
judgment  is  affirmed. 

Judgment  affifmed. 


WiLLiA  M  A.  Young 

V. 

James  W.  Young. 


Sti'Oif^ Assigned  Judgment. 

A  defendant  can  set  off  a  judgment  obtained  by  a  third  party  iigaiDbt  the 
plaintiff  and  assigned  to  the  defendant  before  suit  brought. 

rOpinion  filed  November  23, 1889.] 
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Appeal  from  the  Circuit  Coart  of  Vermillion  Countj;  the 
Hon.  E.  P.  Vail,  Judge,  presiding. 

Messrs.  J.  B.  Mank  and  William  A.  Young,  in  person,  for 
appellant. 

Mr.  W.  B.  Lawbencb,  for  appellee. 

CoNOEB,  J.  Tiie  principal  question  presented  by  this  rec- 
ord is,  can  a  defendant,  when  sued,  set  oft  a  judgment  obtained 
by  a  third  person  against  the  plaintiff  and  assigned  to  the 
defendant,  before  suit  is  brought 

We  think  the  doctrine  is  well  settled  that  he  can  do  so. 
Waterman  on  Set-off,  193,  366;  Ford  v.  Stewart,  19  Johns. 
343;  Wright  v.  Cobleigh,  3  Fost  (N.  H.)  32;  Wilson  v.  Keeves, 
4  Sneed  (Tenn.),  173. 

The  Circuit  Court  refused  to  peimit  this  to  be  done,  which 
we  think  was  error,  for  which  the  judgment  will  be  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


A.  J.  Welch 

v. 

JosEPHus  Miller. 


RepJerin — In  siruetions — Evidence. 

1.  In  an  action  of  replevin  this  court  declines  to  consider  alleged  error* 
of  the  court  below,  it  not  appearinfr  that  injury  resulted  therefrom. 

2.  The  use  of  the  word  **  testimony  **  instead  of  '* evidence,**  in  an 
Instruction  to  the  jury,  is  not  error. 

[Opinion  filed  November  23,  1889.] 

In  errob  to  the  Circuit  Court  of  McLean  County;  the  Hon. 
A^  Sample,  Judge,  presiding. 
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Messrs.  John  T.  Lillard  and  £.  E.  Donnellyi  for  plamtiff 

in  error. 

Messrs.  Eobebt  B.  Pobtke  and  W.  E.  Gapek,  for  dofcnd- 

ant  in  error. 

Wall,  J.  This  was  replevin  before  a  jastiee  of  the  peace 
for  twentj-ODe  head  of  sheep  brought  bj  defendant  in  error 
against  plaiutiff  in  error.  Defendant  in  error  recovered  before 
tlie  jnstice,  and  plaintiff  in  error  appealed  to  the  Circuit  Court, 
where  he  was  again  defeated.  By  writ  of  error  the  case  is 
brought  here.  It  is  urged  by  counsel  for  plaintiff  in  error 
that  the  case  is  very  close  on  the  evidence  and  therefore  it 
wag  quite  important  there  should  have  been  entire  accuracy  in 
the  rulings  of  the  court  and  in  the  instructions.  The  main 
question  was  as  to  the  identity  of  the  sheep,  and  while  there 
was  some  conflict  the  issue  was  one  which  a  jury  is  eminently 
qualified  to  try,  and  we  are  not  impressed  with  the  view  that 
their  conelusion  was  wrong,  or  even  that  it  was  of  doubtful 
propriety. 

The  first  objection  is  that  the  court  permitted  a  witness  to 
testify  over  the  objection  of  plaintiff  in  error  that  it  is  possi- 
ble for  a  man  to  recognize  sheep  by  their  countenance.  It  is 
urged  by  iK)nnsel  that  whether  this  is  so,  or  to  what  extent  it 
is  so,  is  a  matter  of  general  information  as  to  which  a  witness 
should  not  be  permitted  to  speak.  The  court  by  an  instruction 
advised  the  jury  that  whether  sheep  could  be  so  recognized  is 
A  question  of  fact  for  the  jury  to  determine,  and  in  arriving  at 
a  conclusion  the  jury  might  consider  their  own  and  the  ordi- 
ii&ry  experience  of  mankind. 

We  hardly  deem  it  necessary  to  determine  whether,  by  this 
instruction,  the  court  wholly  corrected  the  supposed  error  in 
admitting  the  evidence  complained  of.  It  is  probably  within 
the  experience  of  every  man,  at  all  familiar  with  domestic  ani- 
mals, that  there  is  in  their  countenance  a  means  of  identification, 
toat  least  a  limited  extent — stronger  in  some  instances  than  oth- 
^n,  and  we  can  not  see  how  this  case  was  prejudiced  by  admit- 
ting proof  of  such  a  fact    The  jury  probably  knew  as  much 
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about  that  matter  as  any  witness,  and  probably  relied  upon 
their  own  experience  in  weighing  the  testimony  of  those  wit- 
nesses who  professed  to  recognize  the  sheep  by  their  counte- 
nance and  general  appearance.  No  substantial  harm  was  done 
by  the  evidence  thus  objected  to,  nor  can  we  suppose  as  urged 
by  counsel  that  the  instruction  referred  to  was  calculated  to 
mislead  the  jury  by  giving  undue  prominence  to  the  point,  or 
otherwise. 

It  is  also  insisted  the  second  instmction  was  erroneous  in 
telling  the  jury  they  should  find  for  plaintiff  if  he  pro- 
duced a  preponderance  of  the  testimony  instead  of  the  evi- 
dence.  This  objection  is  hypercritical.  We  can  not  presume 
a  jury  would  regard  the  word  evidence  as  having  a  diflFer- 
ent  signification  from  that  of  testimony.  Testimony  and 
evidence  are  often  used  interchangeably — as  though  they  were 
synonymous,  though  in  their  primary  sense  they  are  not. 
There  is  nothing  in  this  point.  It  is  also  urged  that  the  third 
instruction  is  erroneous  in  saying  that,  '^  it  is  immaterial  how 
plaintijQf  knows  the  sheep,  if  they  in  fact  belong  to  him." 
This  was  of  course  not  very  pertinent  or  helpful;  but  it  can 
not  be  considered  of  sufiicient  importance  to  produce  a 
reversal. 

No  other  points  are  made.  We  find  no  error  and  the  judg- 
ment will  be  aflirmcd* 

Judgment  affirm>ed. 


32    112  City  of  Danville 

98    »280 

V. 

Margaret  Makemson. 


Municipal  Corporations— Defecfive  Highway — Personal  Injury — Negli- 
genee  of  City — Accident  and  Negligence  Concurring — Estoppel, 

1.  The  erection  by  a  city  of  an  embankment  in  a  highway  fourteen  feet 
biph  and  thirty  feet  wide,  a  street  car  track  with  rails  three  inches  high 
running  just  to  one  side  of  the  center  line  thereof,  constitutes  negligence. 
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2.  The  Dse  of  a  yoans^  and  inexperienced  horse  does  not  necessiurily 
constitute  negligence. 

3.  The  fact  that  the  city  has  other  streefs,  perfectly  safe,  which  the 
plaintiff  nii^ht  have  n^^ed,  can  not  be  ur^ed  in  defense  to  an  action  for  the 
recovery  of  damflges  for  an  accident  dae  to  its  negligence. 

4.  Where  a  person,  in  the  exercise  of  due  care,  is  injured  by  the  com- 
bined result  of  accident  and  nesrli?ence  of  a  city,  and  the  injury  would  not 
have  occurred  bat  for  such  negligence,  the  city  will  be  liable. 

[Opinion  filed  November  23,  1889.] 

Appeal  from  Circnit  Court  of  Yermil lion  County;  the  Hon. 
E.  P.  Vail,  Judge,  presiding. 

Mr.  George  G.  Mabin,  for  appellant. 

Mr.  W.  R.  Lawsencb,  for  appellee. 

TV  ALL,  J.  The  appellant  was  impleaded  by  tlie  appellee  in 
an  action  on  the  case  to  recover  damages  sustained  by  reason 
of  the  defective  condition  of  a  certain  street,  known  as 
Williams  street,  within  said  city. 

Plea,  not  guilty;  trial  by  jury  and  verdict  for  plaintiff  for 
|90O,  npon  which,  a  motion  for  new  trial  having  been 
overraled,  judgment  was  rendered  by  the  Circnit  Court. 

The  only  point  made  by  the  brief  of  appellant  is  that  the 
evidence  docs  not  support  the  verdict.  It  appears  that  the 
street  in  question  is  a  public  and  common  thoroughfare  in  the 
city  of  Danville;  that  the  ground  being  naturally  quite  low  at 
the  point  where  the  injury  occurred,  the  city  had  constructed 
an  embankment  in  the  center  of  the  street  about  fourteen 
feet  high  and  about  thirty  feet  wide  at  the  top.  South  of  the 
center  line  of  this  embankment  a  sti-eet  car  track  was  laid 
with  iron  rails  projecting  three  inches  above  the  surface. 
North  of  this  track  the  space  was  fifteen  feet  wide.  There 
was  no  gnard  or  railing  of  any  kind  on  either  edge  of  this 
embankment  The  plaintiff,  with  her  husband,  drove  into  the 
city  in  a  two-horse  wagon  and  passed  onto  this  street. 
Presently  one  of  the  horses  shied  at  a  child's  carriage,  which 
was  being  poshed  aloi^  the  sidewalk,  and  the  wagon  in  which 

Tou  ZXXII    8 
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plaintiff  was  riding  was  overtni-ned  and  thrown  |o  the  foot  of 
the  embankment,  whereby  the  plaintiff  was  serioasly  injured. 
The  negligence  alleged  is  in  not  providing  a  guard  or  railing 
along  the  edge  of  the  embankment.  There  is  considerablo 
evidence  in  the  record  as  to  the  safety  of  the  street  as  it  was 
constructed,  but  we  are  not  inclined  to  disagree  with  the 
conclusion  of  the  jury  that  it  was  not  reasonably  safe.  Xor 
is  there  any  sufficient  ground  for  the  contention  that  the 
team  was  not  properly  managed,  or  that  there  was  negligence 
in  using  one  of  the  horses,  which  was  young  and  somewhat 
unbroken.     City  of  Joliet  v.  Verley,  35  111.  65. 

It  is  also  urged  that  the  city  had  other  streets  which  were 
perfectly  safe  and  upon  which  the  plaintiff  might  have 
entered  the  city.  This  street  was  devoted  to  pnblic  use,  and 
under  the  circumstances  and  for  reasons  given  by  the  wit- 
nesses it  was  the  most  convenient  and  accessible  for  the  plaintiff. 
The  city  can  not  be  heard  to  make  the  objection.  Tlie 
chief  reliance  of  appellant  seems  to  be  in  the  position  that  the 
injury  was  due  neither  to  negligence  of  plaintiff  or  defendant, 
but  to  the  mere  accidental  circumstance  that,  from  the  canee 
named,  the  team  took  a  sudden  fright  with  the  result  stated. 

It  is  the  well  settled  rule  in  this  State  that  it*  a  person,  while 
observing  due  care,  be  injured  by  the  combined  result  of  ^an 
accident  and  the  negligence  of  a  city,  and  the  injury  wonid 
not  have  been  sustained  but  for  sucli  negligence,  yet,  althongh 
the  accident  be  the  primary  cause  of  the  injury,  if  it  was  one 
which  common  prudence  and  sagacity  could  not  have  foreseen 
or  provided  against,  the  negligent  city  will  be  liable  for  the 
injury.  City  of  Joliet  v.  Verley,  35  111.  58;  City  of  Bloom- 
ington  V.  Bay,  42  111.  503;  City  of  I^con  v.  Pace,  48111.  500; 
Village  of  Carterville  v.  Cook,  opinion  recently  filed  at 
Mt.  Vernon,  unreported. 

As  already  intimated  we  are  of  opinion  the  evidence  suffi- 
ciently tended  to  show  a  want  of  proper  care  on  the  part  of 
the  city  in  permitting  the  street  to  remain  at  the  point  in 
question  without  protection,  and  it  is  also  quite  evident  that 
the  accidental  fright  of  the  team  was  not  to  be  foreseen  op 
guarded  against  in  the  exercise  of  such  care  as  is  ordinarily 
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reqnired  of  those  who  use  the  streets  of  a  city.  The  instmc- 
tions,  to  which  no  objection  is  ur^ed,  very  fully  and  properly 
advised  the  jnry  as  to  the  law  applicable  in  the  case.  The 
injury  snstaioed  bj  the  plaintiff  was  quite  serious  and  the 
amount  allowed  by  the  jury  was  entirely  within  reason. 

n|)on  the  whole   we  are  of  opinion  that  justice  has  been 
done  and  the  judgment  will  be  affirmed. 

Judgment  c^rmecL 


Thomas  Brewer 

V. 

O.  H.  Gobble. 


Grnhg-^Ccntracis  Void  for  Illegality — Wager-^Payment  "Effort  De- 

(^nw—Action  against  Stakeholderm 

Aitakeholder  who,  before  the  wairer  is  or  can  be  decided,  pay*  the  money 
OTer  to  one  of  the  parties,  makes  himself  liable  to  the  other  party  for  the 
unoofit  d  his  deposit. 

[Opinion  filed  November  23, 1889.] 

Appbal  from  the  Circuit  Court  of  Sans^mon  County ;  the 
Eon.  Jakbs  A«  Cbbighton,  Judge,  presiding. 

Messrs.  Palmebs  &  Smrrr,  for  appellant 

Messrs.  T.  S.  Casey  and  C.  A.  Kbtes,  for  appellee. 

CoROEB,  J.  February  23,  1887,  one  Thomas  Dolan  and 
appellee  Gobble  made  a  wager,  the  terms  of  which  were 
reduced  to  writing,  as  follows: 

"Springfield,  III.,  February  23, 1887. 
Agreement  entered  into  between  H.  Gobble  and  T.  Dolan : 
Ve  the  undersigned  hereby  wager  $600  that  J.  M.  Garland 
is  not  the  next  mayor  of  Springfield^  T.  Dolan  taking  the 
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affirmative,  and  we  hereby  pnt  up  ?40,  respectively,  that  if  the 

money  is  not  covered  by  6   p.  m.,   February   24,  1887,  the 

defaulting  party  loses  this  forfeit     We  hereby  respectively 

agree  that  Tom  Brewer  is  appointed  holder  of  forfeit  and 

final  stake. 

(Signed)        Thomas  Dolan, 

Witness:     Neil  Cullom.  O.  H.  Gobble. 

Attest:    A.  J.  Makks. 

Witness  for  all :     H.  Wjlltams." 

The  money  was  placed  in  the  hands  of  appellant  as  stake- 
holder by  the  respective  parties.  The  election  for  ma^-or  of 
Springfield  was  held  more  than  a  montli  thereafter  and 
resulted  in  the  defeat  of  Mr.  Garland. 

About  two  weeks  after  this  wager  was  made  and  before  the 
election  was  held  which  was  to  decide  it,  without  any  demand 
from  Dolan,  appellant  paid  him  the  money,  seeking  afterward 
to  justify  such  conduct  by  telling  a[)pellee  that  he  and  others 
went  to  the  council  chamber  and  saw  Garland,  who  was  then 
mayor,  sitting  there  as  such,  and  that  made  him  the  7iext 
mayor. 

If  the  law  recognizes  or  requires  any  honesty  whatever  on 
the  part  of  a  stakeholder  in  dealing  with  the  money  placed  in 
his  hands  by  those  entering  into  a  wager,  then  the  conduct  of 
appellant  was  grossly  dishonest.  While  the  act  of  tliose  enter- 
ing into  the  wager  was  illegal,  the  act  of  appellant  in  receiving 
the  money  and  agreeing  to  pay  it  to  the  winner  was  not. 

As  said  by  Shaw,  C.  J.,  in  Ball  v.  Gilbert,  12  Metcalf,  397: 

**  We  think  it  clear  that  in  no  proper  sense  can  the  stake- 
holder be  regarded  as  a  party  to  the  illegal  contract,  or  in 
pari  delictu.  He  is  a  mere  depositary  of  both  parties,  respect- 
ively, with  a  naked  authority  to  deliver  it  over  on  the  pro- 
posed cont'ngency.  If  the  autliority  is  actually  revoked 
before  the  money  is  paid  over,  it  remains  a  naked  deposit 
to  the  use  of  the  depositor." 

When  appellee  placed  his  $500  in  the  hands  of  appel- 
lant with  directions  to  pay  it  to  Dolan  upon  the  happen- 
ing of  a  certain  contingency  only,  and  appellant,  before  the 
contingency  happened  and  in  direct  violation  of  the  duty 
imposed  upon  him  to  act  in  good  faith  toward  appellee,  gave 
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the  money  to  Dolan,  we  thiuk  he  became  liable  to  appellee. 

Appellee  had  a  right  at  any  time  before  the  happening  of 
the  contingency  which  was  to  decide  the  wager,  to  revoke  such 
wager  and  withdi-aw  his  deposit 

It  is  true  that  if  the  stakeholder  pays  the  money  over  to 
tlie  winning  party  before  demand  made  upon  him,  or  notice 
Irom.  the  parties  that  the  wager  i^  revoked,  it  will  be  a  protec- 
tion, bat  we  understand  the  cases  that  hold  this  doctrine  to 
imply  that  such  payment  is  honestly  made  by  the  stakeholder 
in  accordance  with  the  decision  of  the  wager  af ter«  the  con- 
tingency has  happened  upon  wliich  it  depends. 

We  have  been  referred  to  no  case  that  decides  this  exact 
point,  for  in  none  of  them  was  there  a  payment  by  the  stake- 
holder to  one  of  the  parties  before  the  wager  could  be  deter- 
mined; but  it  seems  to  us  that  the  plainest  principles  of  justice 
8up|)ort  it  If  a  stakeholder,  before  a  wager  is  or  can  be 
decided,  can  pay  the  money  over  to  one  of  the  parties  not 
entitled  to  it,  and  thereby  defend  himself  from  a  suit  for  the 
recovery  by  the  other  of  the  amount  deposited  with  him  by 
such  other,  we  see  no  reason  why  he  may  not  pay  it  to  a 
stranger  or  keep  it  himself  with  impunity.  The  contract 
between  the  parties  to  the  wager  is  illegal  and  neither  can 
enforce?  it,  but  the  contract  of  each  with  the  stakeholder  is 
Buch  as  is  implied  by  law  when  one  deposits  money  with 
another,  i.  ^.,  that  he  will  pay  it  out  according  to  the  diree- 
tiona  given,  or  return  it  to  the  depositors;  and  such  contract 
is  legal  and  can   be  enforced. 

We  see  no  serious  error  in  the  instruction  complained  of, 
and  believing  that  justice  has  been  done,  the  judgment  of  the 
Circuit  Court  will  be  affirmed. 

Jvdgmefnt  affirmed. 
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Ezra  M.  Prince 

V. 

Sarah  P.  Dulin  et  al. 

RepJenin — Stipulation  to  Stibmit  Case  to  County  Judge — Judgment 
Thereunder — Right  qf  Appeal — Damages  on  Affirmance  of  Judgment  for 
Plaintiff. 

1.  A  judgment  in  favor  of  the  plaintiff  in  an  action  of  replevin  havinfjf 
been  affirmed  by  thh  court,  a  stipulation  was  filed  in  the  court  below  to 
waive  order  of  affirmance,  reinstate  the  case  and  submit  it  to  the  judge  of 
the  court:  Held^*ih\ii  an  appeal  would  lie  from  the  judgment  entered  upon 
trial  under  the  stipulation. 

2.  It  having  been 'determined  in  a  chancery  proceeding  between  the 
same  parties  that  a  note  and  chattel  mortgage  had  been  given  by  appellees 
to  appellant  to  secure  the  pdrformanoejof  an  original  agreement  between  the 
parties,  and  that  appellees  had  not  complied  with  their  p^irt  of  it,  this  coart 
holds  that  appt>llant  was  entitled  to  hold  the  property  covered  by  the  mort- 
gage, or  so  much  thereof  as  would  cover  the  costs  and  expenses  occasioned  by 
appellees'  failure  to  comply  with  their  contract. 

[Opinion  filed  November  23, 1889.] 

Appeal  from  the  County  Court  of  McLean  County;  the 
Hon.  C.  D.  Mybbs,  Judge,  presiding. 

Messrs.  E.  M.  Pkinok,  pro  se^  and  F.  R.  Hendkesoit,  for 
appellant. 

Messrs.  Tipton  &  Beaver,  for  appellees. 

Conger,  J.  This  case  was  before  us  at  the  May  term, 
1888,  and  in  the  opinion  filed  November  23,  1888,  will  be 
found  a  statement  of  the  facts. 

Upon  the  filing  of  the  order  of  affirmance  in  the  court 
below,  the  following  stipulation  was  filed : 
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Statb  of  Ilui^ois,  ) 

McLean  Connty. )  County  Court,  December  term,  1888. 

£zBA  M.  Prince    1 

vs.  >  In  Kcplevin. 

Sarah  Dulin  et  al.  ) 

This  cause  having  been  affirmed  by  the  Appellate  Court, 
order  of  affirmance  is  hereby  waived  and  this  cause  is  rein- 
stated on  the  docket  of  this  court,  and  it  is  hereby  agreed  that 
the  judge  of  this  court  shall  summarily,  without  the  interven- 
tion of  a  jury,  hear  such  evidence  as  either  party  may  desire 
to  introduce,  and  determine  the  amount  of  damages,  if  any, 
that  the  plaintiff  is  entitled  to  recover  of  the  defendants,  and 
said  court  shall  enter  all  orders  and  judgments,  and  all  orders 
as  may  be  necessary  or  proper  to  adjust  the  rights  of  the 
parties  in  the  premises. 

Ezra  M.  Prince, 
Tipton  &  Bbavkr, 

Attornevs  for  Dulins.    . 

Under  this  stipulation  a  trial  was  had,  evidence  heard,  and 
the.conrt  entered  a  judgment  in  favor  of  appellant  for  $20. 

A  motion  is  made  to  dismiss  the  appeal  because,  as  it  is 
alleged,  the  proceeding  in  this  case  was  not  a  suit  upon  which 
an  appeal  would  lie.  We  think  the  appeal  would  lie,  and  the 
motion  will  therefore  be  overruled. 

We  think  the  court  erred  in  refusing  appellant  leave  to 
show  as  damages  all  such  costs  and  expenses  as  were  occa- 
sioned by  appellees  failing  to  comply  with  their  contract.  In 
the  chancery  proceedings  between  these  parties  it  was  found 
by  the  court  that  the  chattel  mortgage  in  question  and  the 
note  it  secured  for  $500  were  to  secure  the  performance  of 
the  original  agreement  entered  into  between  the  parties 
hereto,  and  that  appellees  had  not  complied  with  their  portion 
of  it;  hence  appellant  is  entitled  to  hold  the  property  covered 
by  the  chattel  mortgage  or  the  money  substituted  for  the 
properly,  or  so  much  thereof  as  will  cover  the  costs  and 
expenses  to  appellant  occasioned  by  the  failure  of  appellees  to 
comply  with  their  contract 

The  judgment  of  the  County  Court  will  be  reversed  and* 
the  cause  remanded.  Reversed  wnd  remanded. 
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Vinton  E.  Howell,  for  use,  etc., 

V. 

Osborne  Barnard  et  al. 

RepJerin-^Fixtures — Real  Estate  Mortgage — Chattel  Mortgage — 
Foreciosure^Dismiasal  of  Suit — Action  on  Bond — Ecidenee. 

1.  In  an  action  on  a  replevin  bond,  f^iven  by  a  party  who  Bought  to  reclaim 
M  fixtures  covered  by  a  real  estate  mort^flfe,  certain  property  which  had 
been  taken  on  foreclosure  of  a  chattel  uiortfranre,  the  replevin  suit  having 
been  dismissed  and  writ  of  retorno  awarded,  it  is  held:  That  a  vt  rdtct  for 
one  cent  damages  was  wrong,  a  portion  of  the  property  in  controversy 
being  clearly  personal  property. 

2.  In  the  case  presented  it  is  held:  That  the  plaintiff  in  the  replevin  suit 
and  defendant  in  the  action  on  the  bond,  was  not  estopped  by  the  allegation 
in  his  affidavit  for  writ  of  replevin  that  the  property  was  personal  property, 
from  showing  in  mitigation  of  damage^,  that  the  property  was   actually 
real  and  therefore  not  covered  by  the  chattel  mortgiige. 

[Opinion  filed  November  23,  1889.] 

In  error  to  the  County  Court  of  McLean  County;  the  Hon. 
C.  A.  Mykrs,  Judge,  presiding. 

In  1883,  Jesse  Bowen,  being  the  owner  of  a  brickyard 
west  of  the  city  of  Blooraington,  gave  a  i*eal  estate  mortgage 
thereon  to  one  Abbott  Abbott  thereafter  assigned  the 
mortgage  to  Osborne  Barnard,  one  of  the  defendants  in  error. 
The  facts  of  the  case  further  appear  in  the  opinion. 

Messrs.  Kerriok,  Lucas  &  Spencsb,  for  plaintiff  in  error. 

Mr.  John  Stavlbton,  for  defendants  in  error. 

Conger,  J.  One  Jesse  Bowen  was  the  owner  of  a  piece 
of  ground  on  which  there  was  a  brickyard,  and  as  a  part  of 
the  fixtures  of  the  brickyard  there  were  "one  Aldrich  wind- 
mill, tower  force  pump,  and  about  700  feet  of  pipe,  water 
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tank,  loose  lumber  on  brickyard,  water  elevator,  i)it  covers 
and  pit  lumber,  etc,  etc.,  said  property  on  the  brickyard  of 
Jesse  Bowen,  and  of  the  value  of  $100." 

While  that  property  was  so  in  possession  of  Jesse  Bowen 

lie  made  a  chattel  mortgage  on  it  to  Wari'en  Milner  to  secure 

tlie  payment  of    $164.82.      The    mortgage    was    properly 

executed  and  recorded.     At  the  maturity  of  the  mortgage  the 

debt  was  not  paid,  and  the  mortgage  was  placed  in  the  hands 

of  J.  K  Noble  to  foreclose.     Mr.  Noble  took  possession  of 

all  the  property  and  left  it  with  a  custodian  and  then  suit  in 

replevin  was  brought  by  Mr.  Barnard  for  the  same  property. 

The  affiJavit    for    replevin    says,    "that    said    goods    and 

clmtiek  are  now  in  the  i)06se8sion  of  James  K.  Noble,"  etc. 

The  deputy  sheriflE  to  whom  the  writ  was  delivered  went  with 

Mr.  Barnard  to  the  brickyard,  and  the  property  was  shown  to 

them, and  Mr.  Barnard   said  to  the  deputy:  "I  will  receive 

it  (the  property)  just  as  it  is  here."    Barnard  dismissed  that 

suit  and  a  writ  of  retomo  was  awarded,  but  the  property  was 

retained  by  Barnard,  and  thereupon  suit  was  brought  by  the 

Blieriff  for  the  use  of  Warren  Milner  on  the  replevin  bond. 

To  the  declaration  the  defendants  filed  several  pleas:  1. 
Property  in  Barnard.  2.  That  the  goods,  etc.,  were  returned. 
?•  "Because  they  say  that  the  said  supposed  goods  and 
chattels  in  the  said  writ  of  replevin  mentioned  were,  in  reality, 
certain  fixtures  to  certain  real  estate,  and  that  said  fixtures 
were  not  taken  in  pursuance  of  said  writ  or  replevin,  and  that 
tie  possession  was  not  changed." 

The  jury  returned  a  verdict  of  one  cent  for  the  plaintiff? 
who  made  a  motion  for  a  new  trial,  which  was  overruled, 
and  this  writ  of  error  sued  out 

The  Judgment  in  this  case  must  be  reversed,  because  the 
loose  lumber  used  about  the  yard  and  worth,  as  estimated  by 
^witnesses,  from  $10  to  $75,  was  unquestionably  personal 
property  and  plaintiff  should  have  recovered  its  value. 

As  to  the  other  property  we  think  the  fact  that  Barnard 
had  called  it  personal  property  in  his  affidavit  for  the  writ 
^^  replevin,  should  not  estop  him  when  sued  on  his  bond 
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from  showing  that  it  was  fixtures,  and  not  personal  prop- 
erty. Having  sued  in  replevin  he  should  be  held  to  pay  the 
costs  and  all  the  damages  accruing  from  snch  suit.  But  if  be 
can  show  that  the  property  is  not  plaintiff's,  because  from  its 
nature  it  could  not  be  covered  by  a  chattel  mortgage,  he 
ought,  in  mitigat'on  of  damages  when  sned  upon  his  bond,  to 
be  permitted  to  do  so. 

Even  though  proof  going  to  show  such  property  to  be  fix- 
tures may  tend  indirectly  to  contradict  the  recitals  in  his 
replevin  bond,  still,  to  give  effect  to  the  26th  section  of  the 
chapter  on  replevin,  and  to  avail  himself  of  the  rights  given 
by  that  section,  he  should  be  allowed  to  do  so. 

We  do  not  desire  to  express  any  opinion  as  to  whether  the 
other  property  in  question  was  part  of  the  realty  or  person- 
alty. This  is  a  question  of  fact  to  be  determined  by  the  jury 
upon  another  trial  under  proper  instructions. 

The  judgment  of  the  County  Court  will  be  reversed  and 
the  cause  remanded. 

^       JXeversed  and  remanded. 


David  Elmore 

V. 

Drainage  Commissioners. 

Drainage — Injury  to  Lands — Flowage — Negligence— Ditches — Tnsi^ffl- 
eiencg  q^—- Quasi  Corporations, 

A  drainage  dietrict,  organized  under  the  law  in  force  in  1879.  \n  a  qu4isi 
corporation  and  not  liable  for  the  negligent  acts  of  the  coiuiuisaion^rs, 
although  they  result  in  damage  to  private  property. 

[Opinion  filed  November  23,  1889.] 

Appeal  from  the  Circuit  Court  of  Mason  County;  the 
Hon.  Lyman  Lacey,  Judge,  presiding. 

Messrs.  Bbaoh  &  Hodnett,  for  appellant 
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The  drainage  district  is  liable  for  overflowing  die  plaintiff's 
land  as  charged  in  tfae  declaration.  Kevins  v.  Citj  of  Peoria, 
41  HI.  502;  Jacksonville  v.  Lambert,  62  111.  519;  Aurora  v. 
Gillett,  66  111.  1«;  City  of  Pekin  v.  Brereton,  67  111.  477; 
Aurora  v.  Love,  &8  111.  521;  Seibert  v.  City  of  Brooklyn,  10 
K  J.  136;  City  of  Elgin  v.  Hoag,  25  111.  App.  650;  Pye  v. 
City  of  Mankato,  36  Minn.  373;  Wharton  on  Neg.,  Sec.  934. 

Defendant  corporation  having  authority  by  law  to  construct 
drains  and  ditches,  the  damages  to  be  paid  for  by  assessment 
under  special  proceedings  is  liable  for  negligence  in  the 
proeecntion  of  such  work,  to  persons  damaged  thereby, 
Wharton  on  Negligence,  Sec.  262;  Gould  on  Waters,  Sec. 
261;  Child  v.  Boston,  4  Allen  (Mass.),  41;  Emery  v.  Lowell, 
104  Mass.  13;  S.  C,  109  Mass.  h)7;  Daily  v.  New  York,  3 
Hill,  531 ;  3  Denio,  433;  Ashley  v.  Port  Huron,  35  Mich. 
296. 

The  defendant  corporation  having  been  organized  for  the 
benefit  of  the  land  owners  of  the  district  by  petition,  which 
called  it  into  existence,  is  therefore  liable  under  the  rule  laid 
down  in  Town  of  Waltham  v.  Kemper,  55  111.  346,  and  cases 
there  cited. 

'  Mr.  T.  N.  Mehan,  for  appellee. 

The  appellees  are  not  liable  for  such  damages  as  are  claimea 
in  the  declaration  in  this  case,  being  a  quasi  corporation. 
Dillon's  Mun.  Corporations,  Sec  762;  Angell  &  Ames  on 
Corporations,  Sec.  629;  Hill  v.  Boston,  1 12  Mass.  344;  Eiddle 
V.  Prop'rs  of  Locks  and  Canals,  7  Mass.  169;  Cooney  v.  Town 
of  Hartland,  95  III.  516;  Hedges  v.  Co.  of  Madison,  1  Gilm. 
567;  Valtliam  v.  Kemper,  55  111.  346;  Cooley's  Constitu- 
tional Lim.,  page  247;  Trustees  v.  Schroeder,  58  HI.  353; 
Hollenbeck  v.  Winnebago  Co.,  95  III.  148;  Symonds  v.  Clay 
County,  71  111.  355;  Addison  on  Torts,  page  1298. 

No  judgment  can  be  rendered  against  the  defendant  cor- 
poration, because  it  has  no  funds  out  of  which  such  judgment 
can  be  made.  Hedges  v.  Madison  Co.,  1  Oilm.  567;  Hollen- 
heck  ?.  Winnebago  Co.,  95  111.  567;  Commissioners  v.  Kelsey, 
120  III.  482;  Bartlett  v.  Crozier,  17  Johns.  446. 

The  defendants  are  9l  '^  body  politic "  as  well  as  a  ^^  body 
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corporate"  by  the  State.     Drainage   Law,  Sec.   75,  Hurd's 
Statute,  1887;  Drainage  Law,  Sec.  1,  Statute  1885. 

Appellees  are  not  liable  under  the  law  of  respondeat  stipe- 
Wt>r,  orthe  law  governing  master  and  eervaot  or  principal  and 
agent.  Dillon,  Mun.  Cor.,  Sees.  772, 773j  Trustees  v.  Schroe- 
der,  68  III.  353. 

Conger,  J.  The  defendant  corporation  was  organized 
under  the  statute  in  force  July  1,  1879,  providing  for  the 
organization  of  drainage  districts,  and  to  provide  for  the  con- 
struction, maintenance  and  repair  of  drains  and  ditches,  by 
special  assessments  on  the  property  benefited  thereby  in  the 
town  of  Mason  City,  Mason  county,  Illinois,  the  commissioners 
of  highways  being  the  drainage  commissioners  of  saiddistrict. 
Appellant,  while  not  a  signer  of  the  petition  for  the  forma- 
tioaof  the  drainage  district,  is  the  owner  of  lands  included 
in  said  district,  and  was  assessed  $800  for  draining  said  lands; 
after  the  payment  by  him  of  such  assessment,  the  defendant, 
without  his  knowledge  or  consent,  enlarged  the  boundaries  of 
said  district  by  taking  in  a  large  area  of  territory,  including 
the  greater  part  of  the  city  of  Mason  City,  which  territory 
had  a  natural  drainage  for  the  water  falling  thereon  in  a  direc- 
tion opposite  to  the  lands  of  appellant;  and  defendant,  by  a 
system  of  drainage,  collected  the  water  falling  on  said  area, 
and  discharged  all  the  water  into  the  ditches  on  the  lands  of 
appellant,  which  were  too  small  to  carry  off  the  water  with- 
out enlarging  the  same,  and  also  performed  the  work  so  care- 
lessly and  negligently  as  to  overflow  and  submerge  appel- 
lant's land  with  the  water  from  the  territory  so  added  to  the 
district,  and  precipitated  upon  his  lands.  He  ther'bby  lost  the 
crops  planted  thereon,  and  the  use  of  the  lands;  and  having 
called  the  attention  of  the  commissioners  to  the  condition  of 
his  lands  without  avail,  brought  his  action  in  case  against  the 
corporation.  The  declaration  contained  three  counts,  charging 
substantially  the  above  facts  and  negligence  on  the  part  of  the 
drainage  commissioners  in  the  construction  of  the  drains,  and 
in  connecting  the  drains  and  ditches  of  the  added  territory 
with  the  drains  running  through  plaintiff's  land,  and  negligence 
in   failing  to  enlarge  and  give  suflicicnt  fall  to  the  drains  on 
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appellant's  lands,  so  as  to  carry  off,  without  damage,  the 
increased  volnme  of  water  so  discharged  therein.  A  general 
demurrer  was  interposed  to  the  declaration,  and  sostained  on 
tlie  ground  that  the  corporation  is  not  liable  in  an  action  for 
damagefi,  and  judgment  rendered  against  appellant  for  costs, 
from  which  judgment  he  prosecutes  his  appeal  to  this  court, 
alleging  as  error  the  sustaining  by  the  court  below  of  the 
demurrer  to  his  said  declaration. 

We  arc  inclined  to  think  the  demurrer  was  properly  sus- 
tained  for  the  reason  there  was  no  liability  on  the  part  of  the 
defendant  We  see  no  good  reason  for  holding  that  a  drain- 
age district  organized  under  the  statute  is  not  a  quasi  corpo- 
ration  governed  by  the  same  principles,  in  reference  to  being 
liable  to  such  damages  as  are  claimed  in  the  declaration  in  this 
case,  as  counties,  townships,  school  and  road  districts,  as  laid 
down  in  Town  of  Waltham  v.  Kemper,  55  111.  346.  In  that 
case  it  is  said :  ^'  In  the  case  of  these  qtmsi  corporations,  made 
80witli(ttit  their  consent,  duties  may  be  imposed,  and  their 
performance  compelled  under  penalties,  but  the  corporators, 
who  arc  made  such  nolens  volens^  are  not  and  can  not  be  con- 
sidered in  the  light  of  persons  who  have  voluntarily  and  for 
a  consideration  assumed  obligations,  so  as  to  owe  a  duty  to 
every  person  interested  in  the  performance." 

It  is  strongly  insisted  by  appellant  that  in  the  formation 
of  a  drainage  district  under  the  statute,  there  is  such  a  simi- 
larity in  principle  to  cases  where  the  inhabitants  of  cities  and 
tillages  voluntarily  seek  and  assume  corporate  powers,  that 
tbe  liability  to  actions  like  the  present  should  be  governed  by 
the  same  rules. 

A  drainage  district  is  formed  under  general  laws.  It  is 
true  the  initiative  movement  is  by  individuals  hoping  to  obtain 
Borne  personal  benefit  from  the  formation  of  the  district,  but 
its  officers  are  designated  by  law,  not  elected  by  the  inhab- 
itants of  the  district  nor  in  any  way  responsible  to  them  for 
their  conduct,  and  hence,  we  think,  there  is  no  good  reason  for 
holding  the  district  liable  for  the  tortious  and  illegal  acts  of 
the  commissioners. 

Tbe  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  affirmed. 
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The  Metropolitan  National  Bank 

V. 

Jame3  W.  Race. 

Nfffofin hlf  TnffrumenfB — Note  —  Guaranty  —  Defenses  —  Banks — Pay* 
ment  of  Checks  Irregularly  Signed — Credit  1  herefar* 

The  guarantor  of  a  proniiMory  note  iri^en  to  a  bank  can  not  deff^nd  in  an 
action  against  him  on  the  same  by  the  bank,  on  the  ground  that  the  maker, 
a  corporation  which  had  been  a  depositor  of  plaintiff,  had  fands  in  the  bank 
Rufficient  to  pay  the  note,  where  the  only  basis  for  such  claim  is  that  the 
bank  had  credited  itself  with  certain  checks,  paid  by  it,  but  which  were 
irregularly  signed,  the  same  having  been  made  and  used  by  the  officers  of 
the  corporation  in  its  business  and  for  its  benefit,  and  where  some  months 
had  elapsed  since  the  piiyment  of  the  checks  (the  bank  book  of  the  depositor 
having  been  several  times  balanced)  and  the  bank  had  received  no  notice  of 
dissatbf action  until  the  bringing  of  suit. 

« 

[Opinion  filed  November  23,  1889.] 

Appeal  from  the  Circnit  Conrt  of  Macon  Coanty;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Siesers.  Smith  &  Pencb,  for  appellant 

Messrs.  Georob  W.  Plummeb  and  L  D.  Walker,  for 
appellee. 

Wall,  J.     This  was  an  action  of  assumpsit  by  the  appel- 
lant against  the  appellee  upon  a  guarantee  of  a  promissory 
note  as  follows: 
''  $3,500.  Chicago,  Sept.  1,  1887. 

"Ninety  days  after  date  we  promise  to  pay  to  the  order  of 
ourselves  thirty-five  hundred  dollars  at  Metropolitan  National 
Bank.    Value  received. 

"  Raob,  Porter  &  Company, 

«  By  L.  L.  Kacb,  Treas. 
"Pay  to  the  Metropolitan  National  Bank. 

•'  Sage,  Porter  &  Co. 

''By  L.  L.  Kacr,  Treaa. 
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"We  hereby  goarantee  the  pajmcnt  of  the  viihis  n.^^e^ 

"Signed:  J.  W.  Rack. 

'^Chakles  H.  Pcttzs. 
'^Ooe  tlionsand  dollars  hereon.  Dee.  5, 1SS7.** 

Sace,  Porter  &  CTompany  was  a  eorporation  of  vh>h  tie 
stDckholders  were  James  W.  Baee  (appeHee  l  Lewis  L.  Ejce, 
T.  D.  Porter,  Win.  L.  Johnson  and  Charles  H.  Potier. 
Appellee  was  tlie  president,  T.  D.  Porter,  vice-;we?:«ie2.:  aal 
manager,  Lewis  L.  Bace  was  secretary  and  William  L  J^  Ln- 
son  was  tseasnrer. 

Thi8  organization  oontinned  np  to  Mat  19,  1SS7.  wLea 

Porter  and  Johnson  resigned  their  respective  po^ir.a*  ai>l 

I^wis  L  Eace  was  made  treasurer.     The  defense  to  ibe  act:-.n 

18  based  apon  the  theor}'  that  the  appellant,  h*>:der  of  the 

note,  had  in  its  liands  money  belonging  to  Baee,  Porter  i 

Co.  i8&  depositor,  sufficient  to  pay  die  ba^a*)oe  doe  a>>9  the 

note,  and  this  theory  is  based  npon  the  propo$i:>'n  tLat  tie 

bank  had  improperly  paid  certain  checks  and  cLkr^ed  the 

amount  thereof  to  Kace,  Porter  A  Company.     It  a;«pears 

that  when  Bace,  Porter  &  Company  opened  itsacc»':nt  with 

the  bank,  it  gave  instructions  to  pay  no  checks  un'ess  sigiied 

by  Jolinson  as  treasurer  and  countersigned  by  Lewis  L.  Rk.-e 

as  secretary,  and  that  this  was  pursuant  to  a  by-law  of   iLe 

corporation  which  required  all  checks  to  be  so  drawn.     The 

appellee,  James  W.  Bace,  lived  at  Decatur  and  spent  bat  a 

small  part  of  his  time  in  Chicago,  where  the  eorporation  of 

fiace,  Porter  &  Company  carried  on  business^ 

Seven  checks  signed  by  Johnson  as  treasurer  and  ounter* 
signed  by  Porter  were  drawn  between  May  1-lth  and  17:h, 
1887,  amonnting  in  the  aggregate  to  $2,742.53.  TLey  were 
drawn  while  L.  L.  Bace,  the  secretary,  was  absent  f r-^m  the 
city,  and  were  paid  by  the  appellant  bank,  but  not  unti'.  after 
certain  representations  had  been  made  to  the  cashier,  wh'ch 
satisfied  him  of  the  propriety  of  paying  them  a- though  they 
were  not  countersigned  by  the  secretary.  The  note  in  suit 
was  given  in  renewal  of  a  former  note  for  the  same  amount, 
being  for  money  loaned  by  the  bank  to  Bace,  Porter  &  Com- 
pany.   The  pass  book  was  written  up  the  2uth  of  May,  15th  of 
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Juno,  8tti  of  August  and  13th  of  September,  at  which  times  all 
checks  were  returned.  On  the  5th  of  December  $1,000  was 
paid  on  the  note  and  it  seems  that  about  or  not  lon^  before 
that  date,  the  corporaticm  retired  from  business  and  the  books 
and  papers  of  the  concern  were  sent  to  the  appellee  at  Decatur, 
where  he  was  engaged  in  mercantile  business  in  his  own 
name. 

Although  the  disputed  checks  had  been  in  the  hands  of 
Kace,  Porter  &  Co.  from  the  20th  of  May,  appellee  claims 
that  the  fact  of  their  being  drawn  irrcgularlj,  without  the 
signature  of  Lewis  L.'  Race,  the  secretary,  was  not  known  by 
him  until  some  time  in  December,  when  the  discovery  was 
made  by  his  bookkeeper.  He  also  testified  that  the  corpora- 
tion got  no  benefit  from  these  checks.  On  the  contrary,  it 
appears  very  clearly  as  to  the  checks  payable  to  Newell  Bros. 
Mfg.  Co.  and  Leroy  Paine,  the  indebtedness  of  the  corporation 
was  discharged  to  the  amount  of  $1,030.33.  The  same  is 
true  also  as  to  the  check  for  $62.50  payable  to  currency, 
which  was  for  the  salary  of  one  of  the  oflicers  of  the  cor- 
poration. 

It  appears  quite  satisfactorily  tJiat  another  check  of  $850, 
which  was  the  first  of  the  deposited  ones,  was  fully  covered 
by  the  check  of  Chin  &  Co.  for  $750  and  cash  $100,  so  that 
the  corporation  lost  nothing  thereby,  the  ti'ansaction  being 
merely  an  accommodation  to  Chin  &  Co.  The  remaining 
three  checks  for  $500,  $100  and  $200,  respectively,  were  pay- 
able to  **  Currency  "  and  according  to  the  testimony  of  John- 
son, and  of  Preston,  the  cashier,  they  were  also  accommodation 
or  *'  swap  "  checks  for  the  benefit  of  Chin  &  Co.  and  were 
covered  by  the  check  of  Chin  &  Co.,  so  that  as  to  these  the 
corporation  lost  nothing. 

Although  the  appellee  swore  as  already  stated  that  as  to 
these  disputed  checks  the  corporation  got  nothing,  yet  he  was 
evidently  giving  his  opinion  merely,  and  according  to  the 
record  he  was  in  error  as  to  this.  It  appears  from  Johnson's 
evidence  that  when  he  left  the  corporation  the  books  were 
balanced  and  his  account  as  cashier  was  found  correct  This  is 
not  disputed,  and  although  the  cash  books  of  the  corporation 
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are  copied  into  the  record,  our  attention  is  not  called  to  any- 
thing tending  to  disprove  his  statement  in  this  respect  The 
gtubs  of  these  checks  are  not  produced  nor  does  it  appear 
from  any  reference  to  or  analysis  of  the  bank  accounts  or  of 
tho corporation  accounts  that  any  money  was  paid  out  on  the 
four  last  mentioned  checks  that  was  not  covered  or  balanced 
in  the  manner  stated.  It  follows  that,  as  to  these  which 
aggregated  $1,650,  the  position  of  appellee  that  therfe  was  so 
much  money  remaining  in  the  bank  to  the  credit  of  Race, 
Porter  &  Company,  which  the  bank  might  properly  apply  on 
the  note,  is  not  well  taken.  Is  it  so  as  to  the  three  checks 
first  mentioned  which  went  to  pay  the  indebtedness  of  the  cor- 
poration! That  the  money  drawn  on  them  was  so  applied  can 
not  be  donbted,  but  counsel  for  appellee  say  the  bank  has  no 
right  to  pay  the  indebtedness  of  the  corporation  without  its 
authority,  and  invoke  the  familiar  principle  that  one  man  can 
not  by  his  voluntary  act,  make  himself  the  creditor  of  another. 
The  principle  has  no  just  application  to  tho  facts.  The 
checks  were  not  drawn  in  exact  conformity  with  the  well 
iinderBtood  instructions,  but  they  were  drawn  by  officers  of 
the  corporation  who  were  at  the  time  in  sole  charge  of  its 
business,  and  though  irregular  in  form,  were  for  a  business 
purpose  within  the  scope  of  the  corporate  affairs,  for  the 
liquidation  of  corporate  liability,  and  the  benefit  of  the  trans- 
action in  each  instance  was  enjoyed  by  tlie  corporation. 
Such  enjoyment  was  doubtless  a  conscious  enjoyment,  for  we 
find  nothing  tending  to  show  that  the  corporation  made  any 
effort  to  again  pay  the  debts  thus  discharged,  or  that,  in  the 
slightest  degree,  it  ever  repudiated  the  transaction.  It  must 
be  presumed  that  it  ratified  and  approved  what  it  thus  en- 
joyed, for  it  can  not  be  supposed  that  in  the  ordinary  course 
of  business  it  was  ignorant  of  the  facts. 

Take  the  principal  item,  the  debts  due  to  Newell  Bros- 
Mfg.  Co.  for  8942.93;  how  can  it  be  believed  that  the  fact 
that  it  was  paid  was  unknown,  or  that  it  was  unknown  that  it 
^Mpaid  by  this  irregular  check  ?  So  of  the  other  two — one 
lor  187.40  to  Leroy  Paine,  one  for  $62.50  to  currency.  It  is  a 
^ery  convincing,  if  not  conclusive  circumitanco,  that  although 

VolXXXU  9 
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all  those  controverted  cheqk^  were  in  the  possession  of  the  cor- 
poration from  and  after  May  20th,  no  objection  ever  came 
to  the  notice  of   the  bank  until  after  this  suit  was  brought. 

Johnson  testifier  that  the  appellee  saw  and  examined  tlicse 
checks  at  the  time  Johnson  retired,  and  Preston,  the  cashier 
stated  that  he  informod  appellee  about  the  19th  or  20th  of 
May,  that  the  bank  had  paid  some  checks  countersigned  by 
Porter,  and  that  appellee  made  no  objection,  but  as  this  is 
contradicted  we  lay  it  aside.  Nor  is  it  necessary  to  refer  in 
detail  to  some  other  matters  of  evidence  which  are  vigorously 
discussed  in  the  briefs. 

What  has  been  stated  will  present  the  controlling  facts  in 
the  case,  and  upon  a  full  consideration  of  them,  we  are  con- 
strained to  hold  that  the  finding  of  the  Circuit  Court,  a  jury 
being  waived,  for  the  appellee,  was  erroneous,  and  so  plainly 
so  as  to  require  a  reversal  at  our  hands. 

We  are,  of  course,  not  unmindful  of  the  rules  which  are 
applicable  in  reference  to  the  weight  to  be  given  to  the  ver- 
dict of  a  jury,  or  to  the  finding  of  a  court  where  a  jury  is 
waive  1,  and  were  this  a  case  where  the  evidence  is  conflicting, 
merely,  upon  controverted  points,  we  should  not,  of  course, 
interfere;  but  in  the  view  we  take  there  is  substantially  no 
conflict  as  to  the  vital  features  of  the  case  to  which  we  have 
alluded. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Heversed  and  remanded. 


C.  AULTMAN  &  Co. 
V. 

R  F.  Osborne. 


Sa les^Separator—  Warranty — Failure  of— Note— Set-off. 

In  an  action  upon  a  promissory  note  gfiven  by  the  pnrchaiter  of  a  separator, 
the  contention  involvinjf  the  questions  of  warranty  and  set-off,  this  court 
declines  to  interfere  with  verdict  for  the  defendant  * 

[Opinion  filed  November  23,  1889.] 
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Appeal  from  the  Circuit  Court  of  Christian  County;  the 
Hon.  James  A.  Creiohton,  Judge,  presiding. 

Ur.  JoHiir  G.  Drennan,  for  appellant. 

Mr.  J.  C.  McBeidb,  for  appellee. 

Conger,  j.     Tliis  was  an  action  brought  upon  a  note  exe- 
cuted by  appellee  to  appellant  for  a  separator  sold  by  the  latter 
to  the  former  under  a  warranty  as  to  its  working  qualities. 
Tbe  defense  relied  upon  a  failure  of  this  warranty,  and  also 
Bpon  a  plea  of  set-oflF,  to  recover  the  value  of  a  second-hand 
wacliine  received  by  appellant  in  part  payment  of  the  new 
^we  porchased.     Appellee  recovered  a  verdict  for  $75  upon 
^iiich  jndfi'ment  was  rendered, 
'^e  have  carefully  examined  the  evidence  and  the  instruc- 
ts, 5q^j^  those  given  and  refused. 

^^uld  serve  no  useful  purpose  to  set  out  at  length  the 
^  .^  ^^riety  of  points  elaborated  in  the  briefs,  but  we  are 
SlllSue^  that  the  law  was  fairly  given  to  the  jury,  and  that 
Blibst&titial  justice  has  been  done  between  the  parties,  and 
therefore  the  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  affirmed. 


John  J.  McLean 

V. 

The  County  of  Montgomery. 

Clerics— Campenwiion  of— Fees  in  Criminal  Cases— Power  of  County 
Board— Estoppel — Evidence . 

1.  Where  a  circuit  clerk  has  actually  collected  as  fees  of  his  office  a  sum 
eqoal  to  or  greater  than  his  salary,  but  has  out  of  such  sum  paid  deputy 
hire  and  other  neceraary  expenses  of  his  office,  so  that  the  amount  unex- 
pended is  not  sufficient  to  pay  his  salary,  the  county  board  has  no  power 
under  the  statute  to  allow  him  fees  in  criminal  cases  sufficient  to  make  up 
tbe  balance  of  his  salary. 
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2.  Where  a  county  bonrd  has  Audited  and  allowed  the  payments  made 
by  a  clerk  for  deputy  hire  and  other  expentiesof  the  office,  thereby  reducing 
the  sum  actually  collected  by  the  cl^rk  an  fees  below  the  amount  necessary 
to  pay  his  salary,  and  afterward,  contrary  to  the  statute,  allowed  him  fees 
in  criminal  ctuses  to  make  yp  the  deficiency,  the  county  is  not  estopped  from 
recovering  from  the  clerk  such  illegal  allowance. 

[Opinion  filed  Kovember  23,  1889.] 

Appeal  from  the  Circuit  Court  of  Montgomery  County; 
the  Uon.  J.  J.  Phillips,  Judge,  presiding 

This  was  an  action  in  assumpsit  brought  by  the  county  of 
Montgomery  against  John  J.  McLean  to  recover  from  him 
certain  moneys  paid  to  him  from  the  county  treasury  of 
Montgomery  county,  Illinois,  on  county  warrants, drawn  on  the 
treasurer  of  said  county,  by  order  of  the  board  of  supervisors. 

These  orders  were  drawn  on  the  treasurer  in  payment  of 
fees  in  criminal  cases  during  McLean's  term  of  office  as  cir- 
cuit clerk,  and  were  only  for  such  fees  as  could  not  be  col- 
lected from  the  defendants  on  their  conviction,  and  where 
the  defendants  ^cre  acquitted  and  discharged  without  the 
payment  of  costs.  In  no  case  did  the  amount  paid  appellant 
exceed  the  amount  that  was  due  him. 

The  case  was  tried  by  the  court  without  the  intervention  of 
a  jury.  The  declaration  contained  the  common  counts  only. 
The  plea  of  non-assumpsit  was  tiled,  and  with  it  the  stipula- 
tion that  under  it  appellant  might  prove  any  matter  of  defense 
which  he  could  oflfer  and  prove  under  any  special  plea  or  pleas 
which  could  be  properly  pleaded  in  the  case. 

The  court  below  entered  judgment  against  appellant  for 
$1,507.72,  and  this  appeal  was  taken. 

Messrs.  Lane  &  Cooper  and  Amor  Milleb,  for  appellant 
The  reports  having  been  duly  audited  and  approved  by  the 
county  board,  all  the  items  charged  in  them  for  expense  are 
proper  items  for  which  appellant  took  credit. 

These  items  were  within  the  discretion  of  the  county  board 
to  allow.  Their  action  will  not  be  reviewed.  Boyle  v.  Levi, 
73  111.  175;  Thielmann  v.  Burg,  73  111.  293;  Hull  v.  Super- 
visors, 19  Johns.  260. 
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We  insiBt  that  the  determination  of  the  board  of  super- 
visors in  auditing  and  approving  the  reports  of  appellant  and 
allowing  tlie  claims  which  this  suit  is  brought  to  recover,  is 
conclusive  upon  the  county.  It  was  paid  voluntarily  to  ap])cl- 
lant  upon  his  claim  that  it  was  right  There  was  no  mistake 
as  to  any  fact  about  the  claim.  If  there  was  a  mistake  it  was 
a  mistake  of  law  and  not  of  fact;  and  it  is  fully  settled  that 
proof  of  a  mistake  of  law  will  not  enable  the  party  to  recover 
back  money  which  has  been  voluntarily  paid  under  a  claim  of 
right.  Supervisors  of  Chenango  v.  Birdsall,  4  Wend.  453; 
Snpervisore  of  Onondago  v.  Briggs,  2  Denio,  26;  Clarke  v. 
Diitcher,  9  Cow.  674;  Mowatt  v.  Wright,  1  Wend.  355;  Bilbie 
V.  Lnmley,  2  East,  469;  1  Story's  Equity  Jurisprudence,  Sec. 
Ill  et  seq.j  notes;  Broadwell  v.  Broadwell,  1  Gilm.  604; 
Shafer  v.  Davis,  13  111.  395;  Campbell  v.  Carter,  14  111.  291; 
Sibert  v.  McAvoy,  15  111.  109;  Falls  v.  Cairo,  58  111.  403. 

Mgssi^s.  J.  M.  Truitt  and  George  Peppkrdine,  for  appel- 
lee. 

Under  the  rule  announced  by  the  Appellate  Court  in  the 
case  of  The  County  of  Crawford  v.  Lindsay,  11  111.  App.  261, 
and  the  Supreme  Court  in  the  case  of  The  County  of  Marion 
V.  Lear,  108  111.  343,  there  can  be  no  question  that  this  case 
presents  sucli  a  state  of  facts  as  would  have  prevented  appel- 
lant from  collecting  one  dollar  of  the  sum  in  question  from 
the  county  had  tlie  county  board  performed  its  duty  and 
refnsed  to  make  the  payments  admitted  by  appellant  to  have 
been  made  by  the  county. 

Counsel  say:  "We  insist  that  the  determination  of  the 
board  of  supervisors  in  auditing  and  approving  the  reports  of 
appellant  and  allowing  the  claims  which  this  suit  is  brought 
to  recover  is  conclusive  upon  the  county."  That  presents  in 
a  single  sentence  the  question  which  is  in  issue  here.  They 
rely  upon  an  estoppel.  But  whatever  may  be  the  rule  in 
other  States,  the  prevailing  and  better  rule,  and  especially  in 
this  State,  is  that  the  unlawful  act  of  the  board  of  supervisors 
can  not  and  does  not  bind  the  county.  In  all  matters  of  judg 
ment  and  discretion  coming  within  the  jurisdiction  conferred 
npon  the  board  by  law,  the  action  of  the  board  of  supervisors 
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must  be  held  binding;  but  whenever  the  board  acts  beyond 
the  jnrisdiction  conferred  npon  it  by  law,  its  SLCtion  is  ultra 
vires  and  is  null  and  void.  See  Cumberland  County  v. 
Edwards,  76  111.  544;  Crawford  County  v.  Lindsay,  »upra; 
Jennings  v.  Fayette  County,  97  111.  419;  Manley  v.  City  of 
Atchison,  9  Kas.  358;  People,  etc.,  v.  Fields,  58  N.  T.  491; 
TI.  S.  V.  Bartlett,  Davie8^9;  Stevenson  v.  Mortimer,  Cowp. 
805;  Taylor  v.  Plumer,  3  M.  &  8.  562;  The  Board  of  Super- 
visors,  etc.,  v.  Ellis,  59  N.  Y.  620;  The  People,  etc.,  v.  The 
Board  of  Supervisors,  67  N.  T.  109. 

CoNGEB,  J.  On  the  trial  of  this  case  it  was  agreed  and 
stipulated  by  the  parties  that  the  defendant  might,  under  the 
general  issue,  prove  any  matter  of  defense  which  he  conld 
offer  and  prove  under  any  special  plea  which  could  be  prop- 
erly pleaded  in  the  cause. 

Appellant  admitted  he  was  circuit  clevk  and  ex  officio 
recorder  from  the  first  Monday  in  December,  1880,  to  first 
Monday  in  December,  1884,  and  was  re-elected  his  own  suc- 
cessor and  held  the  oflSce  until  first  Monday  in  December,  1888. 

It  was  further  admitted  by  appellant  that  while  he  was 
such  clerk  he  was  paid  from  the  county  treasury  of  Montgom- 
ery county,  Illinois,  on  county  warrants  or  orders,  duly  drawn 
on  the  treasurer  of  said  county  by  order  of  the  board  of 
supervisors,  in  amounts  and  at  dates  as  follows,  which  amounts 
were  for  fees  previously  earned  and  reported  by  the  defend- 
ant, as  such  clerk,  in  criminal  cases  where  the  costs  could  not 
be  collected  from  the  defendants  on  their  conviction,  and  in 
cases  in  which  the  defendants  were  acquitted  or  otherwise 
legally  discharged  without  payment  of  costs,  to  wit: 

1881.  December  8 $151.92 

1882.  December  13 389.45 

1884.  August  5 742.80 

1885.  April  2 371.60 

1885.     September  21 53.35 

1885.  December  18 101.10 

1886.  December  13 145.00 

1887.  September  17 152.90 

1886.  August  17 228.30 
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It  was  then  agreed  by  the  parties  that  said  sums  were  paid 
appellant  at  the  said  dates  to  make  up  a  deficiency  in  his  sal- 
ary, deputy  hire  and  other  necessary  expenses  of  his  ofl5ce 
which  had  not  been  fully  paid  at  the  time  said  sums  were 
paid  to  him,  the  deficiency  being  equal  to  or  greater  than  the 
amount  then  paid;  and  that  at  the  time  e^ch  of  said  payments 
was  made,  appellant,  as  such  clerk,  had  collected,  of  fees 
earned  bj  him  as  such  clerk,  a  greater  sum  than  was  necessary 
to  pay  his  salary  np  to  date  of  each  payment 

It  was  further  admitted  that  in  18S8  appellant  was  paid 
from  the  county  treasury,  on  warrant  drawn  by  order  of  the 
board  of  supervisors,  $100,  to  pay  William  Burns  to  bring  up 
certain  recoi*ds  not  completed  by  his  predecessor,  and  that 
after  said  Burns  had  performed  said  services  he  was  paid  for 
the  same  by  a  county  order  drawn  in  his  favor. 

Resolution  of  board  of  supervisors  fixing  salary  of  appel- 
lant at  tl,500  per  annum  for  first  term,  and  a  second  resolu- 
tion fixing  salary  of  appellant  at  same  amount  for  second 
term;  that  subjoined  to  each  of  said  resolutions  is  a  further 
resolntion  providing  that  at  the  semi-annual  settlement  with 
Appellant  the  county  board  will  allow  him  such  reasonable  and 
necessary  expenses  as  they  may  deem  proper  and  actually 
paid  for  deputy  hire  in  his  office,  other  than  what  he  can  per- 
form himself,  and  other  necessary  expenses  contemplated  by 
W,  he  to  render  an  account  of  same  under  oatii,  supported 
by  vouchers,  to  be  paid  out  of  fees  of  his  office  actually  col- 
lected. Each  and  every  one  of  the  semi-annual  reports  of 
appellant,  during  both  terms  of  his  office,  was  introduced  in 
evidence. 

It  was  agreed  that  said  reports  of  appellant  show  that  his 
earnings  for  his  first  term  of  office  aggregate  the  sum  of 
(1^533.43,  and  that  of  said  earnings  he  collected  the  sum  of 
•lljl7l.67.  That  his  earnings  for  his  second  term  (not 
including  court  fees  of  November  term,  1888),  aggregate  the 
Bum  of  $13,397.80,  and  that  of  said  earnings  he  collected  the 
Bum  of  $10,860.  It  was  agreed  that  said  reports  show  that 
"le  expenses  of  the  office  during  first  term  for  clerk  hire,  sta- 
tionery and  other  miscellaneous  expenses  aggregate  the  sum 
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of    $6,7b4.65,    and    for    second    term,    for    like    expenses, 
$6,838.30. 

It  was  farther  agreed  that  in  the  items  of  miscellaneons 
expenses  set  out  in  said  reports,  there  were  items  for  posta^i^o 
stamps,  postal  cards,  towels,  washing  towels  and  soap,  the 
larger  amount  thereof  being  for  postage  stamps  and  postal 
cards;  for  first  term  amount  to  $366,  second  term,  $378.90. 

It  was  then  agreed  that  the  appellant  tiled  his  serai-annual 
reports  during  said  two  terms  at  the  times  and  dates  required 
by  law,  and  that  each  report  was  dulj  examined  and  approved 
by  the  county  board  of  said  county,  as  required  by  law,  and 
that  in  the  report  of  the  appellant,  of  December,  1881,  there 
was  shown  to  be  due  appellant,  for  preceding  half  year, 
$151.92;  and  in  report  of  December,  1882,  there  was  shown 
to  be  due  appellant,  on  settlement,  the  sum  of  $389.45;  and 
in  report  of  December,  1883,  due  appellant,  on  settlement, 
$271.30;  report  of  June,  1884,  due  appellant,  as  shown  in 
report,  $471.50;  in  report  of  December,  1884,  due  appellant 
as  shown  in  report,  $526.07;  and  that  in  subsequent  reports 
made  by  appellant,  including  report  of  December,  1887,  said 
reports  show  there  was  due  appellant  on  settlements  with  the 
county  board,  as  follows: 

1885.     June $190.87 

1885.  December 498.14 

1886.  June 589.46 

1886.  December 828.46 

1887.  June 748.96 

1S87.     December 604.46 

Appellant  testified  in  his  own  behalf,  as  follows:  "  I  paid 
my  deputies  weekly,  during  both  terms,  out  of  the  fees  of  the 
ofiico  that  had  been  collected;  when  I  did  not  collect  enough 
fees  to  pay  my  deputies,  I  paid  them  out  of  my  own  money. 
The  miscellaneous  expenses  were  paid  from  time  to  time,  just 
as  the  expenses  were  made.  Whatever  deficiency  there  was 
of  fees  collected  to  pay  deputy  hire  and  other  necessary 
expenses  and  my  salary,  was  always  on  my  salary.  All  of  the 
items  of  expense  were  necessary  in  running  the  oflSce.  I 
took  receipts  of  my  deputies  for  the  money  I  paid  them. 


I 

I 


Third  District— May  Term,  1889.        137 

McLean  v.  County  of  Montg^omery. 


The  deputies  I  had  in  the  oflSce  were  necessary  to  keep  up 
the  work  of  the  office.  The  amounts  I  paid  them,  as  shown 
in  my  reports,  were  reasonable  for  the  services  they  rendered 
in  the  office. 

The  items  charged  for  miscellaneous  expenses  are  made  up 
of  eipress  charges,  stationery,  telegrams  by  order  of  court, 
postage  stamps,  towels,  soap,  washstand,  and  the  sprinkling  of 
street  at  the  south  front  of  the  office.  All  these  items  were 
necessary  expenses  of  the  office.  The  washstand  was  bought 
after  consulting  with  the  member  of  the  public  buildings 
committee  of  the  board  of  supervisors,  who  agreed  I  should 
i>ny  itfor  use  in  the  office.  The  washstand,  soap  and  towels 
^erensed  in  the  office  after  handling  the  books,  which  were 
''snally  covered  with  more  or  less  dust  and  dirt,  making  it 
accessary  to  wash  before  writing  on  white  paper,  otherwise 
ttle  books  and  papers  would  have  been  soiled.  The  sprinkling 
was  paid  for  after  consulting  the  same  committee  who  agreed 
that  it  was  a  proper  expense;  in  die  summer  season  the  pre- 
vailing winds  are  from  the  south,  and  blow  and  sweep  dust 
ap  Main  street  into  the  office  windows  which  front  south  on 
Main  street,  covering  the  books,  papers  and  office  furniture 
with  dnst  The  sprinkling  prevented  much  of  the  dust  from 
blowing:  in  on  the  books  and  office  furniture. 

The  postage  stamps  were  used  in  answering  correspondence 
in  connection  with  the  business  of  the  office;  a  great  many 
letters  of  inquiry  by  witnesses,  suitors,  lawyers  and  others 
came  to  the  office  requiring  answers  and  were  answered,  and 
a  great  many  deeds  and  other  instruments  were  tiled  with 
the  request  when  recorded  to  bo  returned  by  mail  to  the  par- 
ties filing  the  same  for  record;  this,  of  course,  required  a 
great  many  postage  stamps  and  cards,  which  were  bought  by 
me  or  some  one  of  my  deputies,  as  needed,  and  charged  up 
and  paid  for  as  expense  of  the  office.  Occasionally  I  might 
ha?e  nsed  a  stamp  on  my  private  correspondence;  I,  however, 
had  but  very  little  private  correspondence,  only  an  occasional 
letter  to  a  friend.  I  had  no  private  business  while  I  was  clerk 
that  required  any  correspondence;"  which  was  all  the  evi- 
dence offered  by  either  party. 
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From  an  exxmination  of  the  facts  which  were  asfreed  to, 
and  wliich  fully  appear  in  the  statement,  it  will  appear  that 
there  are  two  questions  of  law  arising  upon  this  record. 

First.  Where  a  clerk  has  actually  collected  as  fees  of  his 
office  a  sura  equal  to  or  greater  than  his  salary,  but  has  out 
of  such  sum  paid  deputy  hire  and  other  necessary  expenses 
of  his  office  so  that  the  amount  unexpended  is  not  sufficient 
to  pay  his  salary,  can  the  county  board  leg  illy  allow  him  fees 
in  criminal  cases  sufficient  to  make  up  the  balance  of  his  salary 
under  Soc.  15  of  Chap.  53,  which  is  as  follows: 

•*In  all  criminal  cases,  when  tlie  costs  can  not  be  collected 
from  the  defendants,  on  their  conviction,  or  when  the  defend- 
ants shall  be  acquitted,  such  costs  shall  be  paid  from  the 
county  treasury;  provided,  that  no  such  fees  shall  be  paid  to 
said  clerk  from  the  county  treasury  when  the  fees  collected 
by  him  during  such  years  shall  equal  the  compensation  or 
salary  allowed  him  by  the  board  of  supervisors ;  and  pro- 
vided further,  that  no  more  of  such  fees  shall,  in  any  case,  be 
paid  from  the  county  treasury  than  shall  be  sufficient,  with  the 
fees  collected,  to  make  the  compensation  or  salary  of  said 
clerk." 

■ 

We  are  clearly  of  opinion  that  under  this  section  the 
county  board  has  no  legal  right  to  make  such  an  allowance. 
If  the  amount  of  fees  actually  collected  equal  or  exceed  the 
salary  the  board  would  be  powerless  to  make  the  allowance 
contended  for. 

As  said  in  Marion  Oo.  v.  Lear.  108  111.  351,  "  Ho,  (appel- 
lant) must  show  a  deficiency  in  the  payment  of  his  ^'salary," 
i,  e,y  personal  compensation — after  applying  to  the  payment 
thereof  all  the  fees  collected  by  him  from  other  sources, 
before  he  can  require  the  county  to  pay  these  fees  in  crimi- 
nal cases,  and  then  it  can  only  be  required  to  do  so  to  the 
extent  of  such  deficiency."  Crawford  Co.  v.  Lindsay,  11  111. 
App.  261. 

It  may  be,  as  contended  by  appellant,  that  where  the  fees 
actually  collected  are  in  part  used  to  pay  the  necessary  and 
proper  expenses  of  the  office,  thus  leaving  the  salary  unpaid  in 
part,  it  would  be  but  just  that  such  deficiency  should  in  some 
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way  be  made  up  by  the  county,  but  in  view  of  the  plain  and 
BDeqaivocal  language  of  the  15th  section,  and  the  construction 
^venit  by  the  Supreme  Court,  it  can  not  be  done  as  con- 
tended for  by  appellant. 

Second.  Where  a  county  board  has  audited  and  allowed 
the  payments  made  by  a  clerk  for  deputy  hire  and  other 
expenses  of  the  office,  thereby  reducing  the  sum  actually  col- 
lected by  the  clerk,  as  fees,  below  the  amount  necessary  to  pay 
his  salary,  and  afterward  in  violation  of  the  provisions  of 
Sec  15  allow  him  fees,  in  criminal  cases,  sufficient  to  make 
up  his  salary,  is  the  county  estopped'  from  recovering  from 
SQch  clerk  such  illegal  allowance  ? 

We  think  not.     When  a  county  board  attempts  to  make  an 
allowance  not  authorized  by  law,  it  is  acting  without  juris- 
diction, entirely  beyond  its  power,  and  its  acts  are  utterly 
void  and  do  not  bind  the  county.     The  board  is  the  agent  of 
the  county,  and  when  allowing  a  claim  against  it  over  which  it 
hasjurisdiction,  and  the  amount  to  be  paid  is  discretionary,  the 
conclusion  reached  would  no  doubt  bo  binding  upon  the  county; 
but  when  the  board  seeks  to  appropriate  funds  in  the  treasury 
w  direct  contravention  of  the  statute  it  exceeds  its  powers, 
^i  in  no  sense  does  it  estop  the  county  from  ignoring  and 
^Pndiating  such  action.     Cumberland  Co.  v.  Edwards,  76  111. 
^f^;  Jennings  v.  Fayette  Co.,  97  III.  419.     The  holding  of  the 
^^ait  Court  being  in  harmony  with  these  views,  we  think 
^^^  judgment  was  right  and  it  will  therefore  be  affirmed. 

Judgment  affif^med. 


Chicago,  Buelington  &  Quincy  Eailroad  Com- 
pany   ^ 

Se    139| 
V.  78    4861 

8.  S.  Peterson. 

Uiffer  and   Serrant^Bailroads — Personal  IfiJurUs-^Wild  Trains^ 
SctHon  Hand—Contribuforif  Negligence — Bules — New  Trial, 

In  an  action  by  a  section  ^  ^nd  against  the  railroad  company  employing 
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him.  to  recover  for  injuries  alleged  to  have  been  caused  through  the  negli- 
gent management  of  one  of  its  trains,  this  court  holds  that  the  judgment 
of  the  trial  court  in  behalf  of  the  plaintiff  is  unsupported  by  the  evidence. 

[Opinion  filed  November  23,  1889.] 

Appeal  from  the  Circuit  Court  of  McDonough  Coantj;  the 
Hon.  William  Marsh,  Judge,  presiding. 

Msssrs.  O.  F.  Pkiok,  TaNtrioLiFF  &  Tcjnniolifp,  and 
SwEKNKY'  &  Walkbb,  for  appellant. 

Messrs.  D.  Chambers  and  Prentiss  &  Bailt,  for  appellee. 

Wall,  J.  In  this  case  the  plaintiff  alleged  that  he  was 
employed  by  the  defendant  as  a  section  hand,  and  while 
engaged  in  the  ordinary  discharge  of  his  duty,  working  with 
a  handcar  on  defendant's  railroad,  and  while  using  due  care 
and  diligence,  a  locomotive  engine,  in  charge  of  other  servants 
of  defendant,  was  so  negligently  and  carelessly  managed  and 
handled  that  it  was  driven  against  the  handcar  and  plaintiff 
was  thereby  injuied.  The  plaintiff  recovered  and  the  record 
is  brought  here  by  the  appeal  of  defendant 

The  plaintiff  at  the  time  of  the  collision  was  with  the  other 
men  of  his  gang  on  the  handcar  going  home.  It  was  between 
five  and  six  o'clock  in  the  afternoon.  An  extra  or  wild 
freight  train  was  moving  along  the  track  in  the  opposite 
direction.  Those  in  charge  of  the  train  did  not  know  that 
the  handcar  was  to  be  expected  at  the  point  in  question,  or 
elsewhere,  nor  did  those  on  the  handcar  know  that  the  train 
was  to  be  expected.  By  reason  of  the  peculiar  conformation 
of  the  road  the  two  parties  were  not  more  than  one-fourth  of 
a  mile  apart  when  the  engineer  saw  the  handcar.  He  had 
previously  given  the  usual  signal  for  the  highway  crossing, 
which  he  was  then  passing  over,  and  he  immediately  gave  tlie 
stock  alarm  and  reversed  his  engine.  The  brakes  were  all  set 
promptly,  the  whistle  was  sounded  repeatedly,  and  the  bell, 
operated  by  steam,  was  ringing  continually.  In  short,  every 
reasonable  effort  was  made  to  stop  the  train,  but  without  suc- 
ceeding in  time  to  prevent  the  collision. 
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It  would  appear  that  the  men  on  the  handcar  did  not  act 
as  promptly  as  they  might  if  they  had  seen  the  train  as  soon  as 
the  engineer  saw  them,  but  they  finally  stopped  the  car  and 
got  it  |)artly  oflE  the  track,  when,  finding  they  could  not  save 
it,  the  foreman  ordered  the  men  to  get  out  of  the  way.  The 
plaintiff  instead  of  stepping  sqnarely  to  one  side  moved  in  an 
"angling"  course  to  the  right  of  the  track  and  in  front  of  the 
engine  and  was  struck  by  a  fragment  of  the  handcar,  receiving 
the  injury  complained  of. 

Under  all  the  circumstances  in  proof  it  would  be  difficult  to 
fix  any  ench  want  of  care  on  the  plaintiff  as  to  bar  his  recov- 
ery if  the  charge  of   negligence  on  the  part  of  the  train  men 
can  be  sustained  by  t!ie  evidence.     Had  he  stepped  either  to 
the  right  or  left,  or  had  he  moved  to  the  rear  or  either  side, 
he  probably  would  have  escaped,  and  it  is  now  quite  plain  the 
course  he  took  was  the  most  dangerous  possible;  but,  under 
the  excitement  and  in  the  confusion  of  the  moment,  it  is  not 
certain  that  any  man  of  ordinary  prudence  would  have  done 
otherwise,  and  he  is  not  to  be  charged  with  negligence  because 
he  had  not  time  to  reflect  and  determine  which   direction 
would  be  safest     There  is  more  ground  for  saying  that  the 
foreman  of  the  gang  was  negligent  in  not  more  promptly 
making  the  effort  to  stop  the  handcar;  but  in  view  of  all  the 
facts  in  evidence,  we  are  not  inclined  to  say  there  was  negli- 
gence in  this  res{)ect.     Assuming  then  that  those  on  the  hand- 
car were  ordinarily  careful  when  the  circumstances  are  all 
considered,  the  vital  question  is  whether  the  charge  of  negli- 
gence in  the  management  of  the  train  is  sufficiently  sustained 
by  the  evidence. 

The  trainmen  had  no  reason  to  expect  the  handcar.  It  was 
a  well  known  rule  that  section  men  were  required  to  be  on 
the  lookout  at  all  times  for  trains  regular  and  extra;  that  they 
were  not  to  be  notified  of  the  position  of  trains  of  either  sort; 
hence  the  train  men  were  not  at  fault  in  not  knowing  the 
handcar  was  on  the  track  or  in  not  running  as  though  it  might 
be  expected.  If,  after  it  was  discovered,  all  reasonable  effort 
was  made  to  prevent  the  collision,  then  there  was  no  negli- 
gence on  their  part 
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From  what  has  been  stated  they  did  all  that  was  reasonably 
required  to  this  end.  There  is  no  contradiction  of  their  tes- 
timony in  this  respect,  indeed  it  is  rather  sustained  by  the 
evidence  of  Hewes,  the  witness  of  plaintiff,  who  was  driving 
alono^  the  highway  and  saw  the  whole  occurrence.  It  is  true 
that  by  some  rather  strained  and  forced  arguments  counsel 
urge  us  to  the  conclusion  that  the  evidence  of  the  train  men 
is  unworthy  of  belief,  and  that  by  the  exercise  of  reasonable 
care  and  diligence  on  their  part  the  collision  might  have  been 
avoided.  We  shall  not  go  into  any  analysis  of  these  arguments 
or  of  the  facts  upon  which  they  rest.  It  is  enough  to  say  that 
we  find  them  wholly  unsatisfactory.  In  our  view  of  the  facts, 
fairly  to  be  deduced  from  all  the  evidence,  there  was  a  clear 
failure  to  establish  the  charge  of  negligence  as  alleged  in  the 
declaration.     It  was  error  to  refuse  the  motion  for  new  trial. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Reversed  aiid  remanded. 


Robert  McDonald 

V. 

Lemuel  Moore  et  al. 

Master  and  Sertant — Independent  Contracfor — Balance  Due. 

In  an  action  brought  to  recover  a  balance  alleged  to  be  due  on  a  building 
contract,  the  errors  b-ing  unimportant  and  immaterial,  and  pubetantial 
justice  having  been  done,  this  court  declines  to  interfere  with  verdict  for 
plaintiffs. 

[Opinion  filed  November  23,  1889.] 

Appeal  from  the  Circuit  Court  of  Vermillion  County ;  the 
Hon.  E.  P.  Vail,  Judge,  presiding. 

Mr.  K.  D.  McDonald,  pro  ae. 
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Messrs.  F.  Bookwaltkb  and  J.  B.  Mann,  for  appellees. 

^ALL,  J.     This  was  assumpsit  to  recover  a  balance  alleged 

to  be  due  for  labor  and  materials  in  the  bnilding  of  a  house. 

The  contract  price  was  $4,100  upon  which  $3,500  had  been 

paid.    Certain  ext:  as  had  also   been  paid  for.     The  defense 

^a&tbat  the  work  had  not  been  done  and  materials  furnished 

according  to  the  speciHcations  and  for  default  in  this  respect 

the  jary  made  an  allowance  of  $100. 

The  verdict  was  for  $500  upon  which  jndgment  was  ren- 
dered and  the  case  comes  here  upon  defendant's  appeal. 

There  was  considerable  conflict  in  the  evidence  and  as  is 
BOt  unusual  there  was  a  wide  range  in  the  estimates  of  the 
various  witoecses  as  to  the  damages  caused  by  the  supposed 
imperfections  in  work  and  materials.  Appellant  was  fre- 
quently present  while  the  bnilding  was  in  progress  and  made 
some  objections.  Some  of  the  matters  thus  objected  to  were 
corrected.  Some  of  them,  as  the  evidence  tends  to  show,  were 
waived  and  some  of  them  appellant  was  not  willing  to  have 
amended  by  tlie  servants  of  the  appellees. 

Before  the  house  was  completed  appellant  occupied  it  and 
while  not  entirely  satisfied  with  the  job  he  appropriated  it  to 
his  own  use. 

After  a  careful  reading  of  the  evidence  we  are  impressed 
with  the  belief  that  the  jury  reached  a  very  fair  conclusion 
and  that  their  verdict  is  substantially  just  to  both  parties. 

The  alleged  errors  in  the  admission  of  evidence  are  unim- 
portant, and  while  the  instructions  may  be  subject  to  soine 
criticism  we  are  of  opinion  the  appellant  was  not  prejudiced 
by  the  matters  complained  of  therein. 

No  useful  purpose  would  bo  subserved  by  another  trial  and 
the  judgment  will  be  a^*med. 

Judgment  affirmed. 


144  Appellate  Courts  op  Illinois. 

VoT-.  32.]  Dolan  v.  Farrell. 


Peter  Dolan 

V. 

John  Farrell. 

Mortgages — Foreclosure — Payment — Witnesses — Credibility » 

Upon  a  bill  to  foreclose  a  mortt^agfe,  it  bning  contended  that  the  note  it 
w,\a  given  to  f>ecure  had  been  paid,  the  evidence  being  sharply  conflicting 
and  the  credibility  of  the  witnesses  of  prime  importance  in  the  consider- 
ation of  the  Ciiae,  this  court  declines  to  interfere  with  decree  for  plaintiff. 

[Opinion  filed  November  23,  18S9.J 

Appeal  from  the  Circuit  Court  of  Jersey  County;  the  Hon. 
Gejkgk  W.  IIekdman,  Judge,  presiding. 

Mr.  A.  W.  Hope,  for  appellant. 

Mr.  D.  D.  QooDELL,  for  appellee. 

Pleasants,  P.  J.  This  was  a  bill  to  foreclose  a  mortgage 
executed  by  appellant  to  Martin  B.  Miner  to  secure  a  note 
for  purchase  money,  dated  August  27,  1869,  for  $125,  at  one 
year  with  interest,  and  asj^igned  to  appellee.  The  defense  set 
up  was  payment  in  cash,  t^)ecific  articles  and  work  by  appel- 
lant's wife  for  appellee  agreed  to  be  credited  on  said  note. 
On  replication  filed  there  was  a  reference  to  the  master,  who, 
on  the  proofs  taken  and  reported,  found  the  amount  remain- 
ing due  and  unpaid  to  be  $153,  on  which  a  decree  was  entered 
for  complainant  in  the  usual  form.  A  motion  made  to  vacate 
it,  as  taken  in  violation  of  an  alleged  stipulation  between  the 
solicitors,  we  think  was  not  supported  by  sufficient  proof  of 
that  allegation,  and  therefore  properly  overruled. 

It  appears  that  neither  of  the  parties  could  read  or  write. 
The  note  bore  indorsements  of  several  credits  on  account. 
As  to  others  claimed  there  was  evidence  to  support  them  and 
other  evidence  in  denial  and  explanation  thereof.     There  was 
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also  some  tending  to  show  offsets,  a  settlement  and  balance 
fonnd,  and  some  to  impeach  the  general  reputation  of  defend- 
ant and  his  wife  for  veracity.  The  case  turned  wholly  upon 
the  credibility  of  the  evidence,  of  which  the  master  and  the 
chancellor  were  probably  better  able  to  judge  correctly  than 
are  we. 

Having  no  means  of  knowing  what  was  credited  or  dis- 
credited, nor  any  special  reason  for  supposing  there  was  a 
misjndgment  of  any  of  it,  we  would  have  affirmed  the  decree 
asitetande;  but  since  the  cause  was  submitted,  appellee  has 
seen  iSt  to  enter  a  remittitur  of  $30,  expressed  to  be  in  view 
of  some  possible  error  as  to  the  amount  found  due  but  not 
admitting  any  in  fact,  and  it  will  therefore  be  affirmed  as  for 
oDlj  $123,  so  found. 

Decree  affirmecL 


John  L.  Goff,  Sheriff,  etc., 

V. 

Douglas  County. 

^^f^ffi—ComptnBationfar  Keeping  Jail — Assistant. 

^oder  the  laws  of  thia  State  it »  a  part  of  the  official  duty  of  the  sheriff 
to  keep  the  county  jail.  He  is  entitled  to  no  compensation  therefor  in  ad- 
dition to  his  salary,  except  as  it  may  be  provided  by  the  county  board,  and 
te  can  not  maintain  an  action  against  the  county  for  money  paid  by  him  to 
an  assistant  jailer. 

[Opinion  filed  November  23, 1889.] 

Ik  krrob  to  the  Circuit  Court  of  Douglas  County;  the 
Hod.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  Eckhart  &  Moobs,  for  plain tijB^  in  error. 

Messrs.  John  B.  Eden  and  J.  £.  Bkebden,  for  defendant 

in  error. 

TolXXXTT  10 
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CoNOEB,  J.  The  plaintiff  in  error  is  the  present  sheriff  of 
Douglas  connty,  having  been  elected  in  November,  1886. 

Immediatolj  after  his  election  he  appointed  J.  0.  Cutler 
assisUint  jailer  of  said  county,  at  a  certain  sum  per  diem. 
Tlie  amount  was  audited  and  paid  by  the  connty  until  tho 
meeting  of  the  board  in  May,  1888.  At  the  March  meeting, 
1889,  of  the  board  of  supervisors  of  the  connty,  there  was 
due  plaintiff  in  error  the  sum  of  $348,  being  the  aggregate  of 
Slims  of  money  paid  out  to  J.  C.  Cutler  by  said  sheriff  for  his 
services  as  assistant  jailer.  This  amount  was  for  sums  paid 
out  covering  different  periods  of  time  from  May  5,  1888,  to 
December  3,  1888,  and  from  December  3,  1888,  to  March  4, 
1889.  Accounts  for  these  various  sums  of  money  were  pre- 
sented to  the  board  of  supervisors  of  the  county  duly  verified, 
as  required  by  law.  The  board  of  supervisors  refused  to 
allow  the  claim. 

At  the  April  term,  1889,  of  the  Circuit  Court,  plaintiff  in 
error  brought  a  suit  against  the  county  to  recover  the  sums 
ho  had  paid  out  to  the  assistant  jailer.  The  suit  was  brought 
in  assumpsit.  The  declaration  contained  the  common  counts 
only,  with  which  there  was  filed  a  bill  of  particulars. 

Defendant  in  error,  by  its  counsel,  filed  a  demurrer,  which 
WAS  overruled,  and  plaintiff  in  error  then,  by  leave  of  court, 
filed  a  special  count,  and  defendant  in  error  again  filed  a 
desnnrrer,  which  was  sustained,  to  the  special  count,  and  a 
n')lle  was  entered  as  to  the  common  counts.  Tho  plaintiff  in 
this  suit,  abiding  by  his  declaration,  brings  this  case  to  this 
court,  and  assigns  for  error  the  ruling  of  the  court  below  in 
sustaining  the  demurrer  to  the  special  count  of  plaintiff's 
declaration. 

The  special  count  is  as  follows: 

'*  Now  comes  said  John  L.  Goff,  sheriff  of  said  county, 
plaintiff  in  the  above  cause,  by  Eckhart  &  Moore,  his  attui- 
neys,  and  complains  of  the  county  of  Djuglas,  a  body  politic 
and  corporate,  defendant  in  said  cause,  summoned  of  a  plea  of 
trespass  on  the  case  on  promises;  for  that  whereas,  heretofore, 
to  wit,  said  plaintiff  at  various  times  from  May  5,  1888,  and 
to  December  3,  1888,  inclusive,  at  said  county,  said  plaintiff 
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paid  to  J.  C.  Cutler  the  sam  of  $212;  and  also  at  varioas 
times,  from  December  3,  1888,  to  March  4,  1889,  inclusive,  at 
aid  coQuty,  said  plaintiff  paid  said  J.  C.  Cutler  the  sum  of 
(136.50,  said  sums  having  been  paid  as  aforesaid  to  said  Cutler 
for  services  rendered  as  assistant  jailer  of  said  county,  for 
keeping  said  jail  from  May  5,  1888,  to  December  3,  1888, 
and  from  December  3,  1888,  to  March  4, 1889.  Plaintiff  avers 
that  Baid  services  were  necessary,  and  that  said  plaintiff 
presented  said  claim,  to  wit,  the  total  sum  of  $348.50,  being 
the  aggregate  of  said  sums,  to  the  board  of  supervisors  of  said 
county,  as  an  account  against  said  county,  at  their  meeting 
held  in  March,  1889;  and  also  said  plaintiff,  at  the  meeting  of 
said  board  held  in  December,  1888,  presented  said  claim,  to 
wit,  $212,  as  an  account  and  claim  against  said  county,  and 
that  said  board  of  supervisors,  at  said  meetings,  respectively, 
and  at  other  meetings  of  said  board,  refused  to  allow  said 
claim,  and  then  and  there  denied  the  same,  to  the  damage  of 
raid  plaintiff  for  said  sum  of  $348.69,  whereby  an  action  has 
accrnedto  plaintiff  against  said  defendant,  at  the  county  afore- 
^id,  for  said  sum  of  $348.50,  paid  out  as  aforesaid,  and  there- 
forelie  brings  suit  for  said  amount,  $348.50.^' 

The  facts  by  the  demurrer  are  admitted,  and  the  only 
question  is  whether  the  county  is  liable  at  all  for  money  paid 
oat  for  keeping  the  jail,  under  the  facts  as  presented  by  this 
Bpecial  count,  and  admitted  by  the  demurrer  to  be  true. 

The  act  relative  to  jail  and  jailers  was  passed  in  1874,  and 
this  subject  is  treated  in  chapter  75  of  the  Bevised  Statutes. 
By  Sec.  2  the  sheriff  is  keeper  of  the  jail,  and  by  Sec.  3  he 
may  appoint  an  assistant  jailer  and  remove  him  at  pleasure. 
By  Sec.  24 '' the  cost  and  expense  of  keeping,  maintaining 
and  furnishing  the  jail  of  each  county,  and  of  keeping  and 
maintaining  tlie  prisoners  thereof,  except  as  otherwise  pro- 
vided by  law,  shall  be  paid  from  the  county  treasury,  the 
account  therefor  being  first  settled  by  the  county  board." 

By  the  law,  the  keeping  of  the  jail  is  made  a  part  of  the 
official  doty  of  the  sheriff,  as  much  so  as  serving  criminal  and 
civil  process,  preserving  the  peace  and  the  other  varied  and 
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important  duties  of  his  office.  It  is  trne  he  may  perform  any 
of  his  duties  by  a  deputy — but  he  is  not  entitled  to  be  reim- 
bursed, out  of  the  county  treasury,  for  money  paid  to  him 
for  such  services,  except  as  provided  by  law.  It  is  usual  for 
the  county  board,  in  fixing  the  salary  and  compensation  of  the 
sheriff,  to  make  an  allowance  for  deputy  hire,  but  should 
they  refuse  to  do  so  it  is  clear,  we  think,  that  the  sheriff  could 
recover  nothing  for  amounts  paid  to  his  deputies. 

It  is  urged  by  plaintiff  in  error  that,  while  the  sheriff  has 
the  legal  custody  and  control  of  his  jail,  he  could  not  give  it 
his  personal  attention,  without  neglecting  his  other  duties. 

In  some  counties  this  would  be  true,  while  in  others  it 
would  not  be.  In  many  of  the  counties  of  the  State  the 
sheriff  is  not  only  theoretically,  but  actually  the  keeper  of  the 
jail. 

The  law  intends  to  give  the  county  board  the  entire  and 
absolute  control  of  determining  the  amount  of  the  coro()en- 
sat  ion  or  salary  to  bo  paid  the  sheriff  for  his  personal  services, 
and  also  the  amount  lie  may  be  authorized  to  expend  on 
account  of  the  county  for  procuring  assistance  in  executing 
the  entire  round  of  his  official  duties. 

Because  county  boards  may,  and  sometimes  do  fail  to  make 
a  sufficient  allowance  for  these  purposes,  it  l^n  no  way  detracts 
from  their  power  over  the  whole  subject,  or  authorizes  an 
action  to  compel  greater  liberality  in  their  dealings  with 
county  officers.  It  must  be  understood  we  are  now  speaking 
only  of  the  work  and  labor  required  to  perform  the  duties 
connected  with  the  sheriff's  office,  which, as  we  think,  includes 
the  custody  and  care  of  the  jail  and  the  prisoners  confined 
in  it. 

By  Sec.  19  the  keeper  of  the  jail  is  required  to  furnibh 
bedding,  clothing,  fuel  and  medical  aid  for  prisoners,  and 
keep  an  accurate  account  of  the  same,  and  Sees.  20  and  21 
provide  for  whitewashing  and  cleaning  the  jail  and  providing 
such  conveniences  for  the  prisoners  as  their  health  requires; 
and  by  Sec  19  of  Chap.  63,  the  sheriff  is  allowed,  for 
dieting  each  prisoner  in  jail,  such  compensation  to  cover  the 
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actual  costs  as  may  be  fixed  by  the  county  board,  but  such 
compensatioa  shall  not  be  considered  a  part  of  the  fees  of  his 
office. 

These  items  of  expense  and  all  others,  when  the  written 
law  or  hamanity  make  it  the  duty  of  the  sheriff  to  expend 
money  to  keep  his  prisoners  safely  and  with  proper  regard  to 
their  comfort  and  health,  are  those  intended  to  be  included 
in  the  language  of  Sec.  24,  of  Chap.  75,  and  for  which 
the  county  is  liable.  But  for  the  duty  of  keeping  the  jail, 
whether  by  the  sheriff  in  person  or  by  deputy,  the  county 
makes  legal  compensation  by  the  salary  and  deputy  hire 
allo^red,  and  in  cases  where  such  compensation  is  not  ade- 
quate for  the  services  performed,  the  county  board  can  alone 
afford  relief. 

The  judgment  of  the  Circuit  Oourtwill  be  afiirmed. 

Judgment  affirmed. 


Christian  Obrock 

^'  vwim 

Louisa  Obrock.  I^^jm? 

38    149 
|l80a508 

Bw>hand  and  Wi/e^Separate  Maintenance — Ju3t\flahU  Ahandonmeni    "g^      fjg 
—Etidence— Allowance— Costs.  107      663 


118        88 


Upon  a  petition  under  the  etatnte  by  a  wife  for  separate  maintenance,    ^^q       q^^ 
this  court  deciines  to  interfere  with  decree  for  couiplaioant. 

[Opinion  filed  November  23,  1889.J 

Appeal  from  the   Circuit  Court  of  Adams  County;   the 
Hon.  William  Marsh,  Judge,  presiding. 

Mr.  J.  0.  Thompson,  for  appellant. 

Messrs.  Bebbt  &  Epleb,  for  appellee. 

Wall,  J.     This  was  a  petition  for  a  separate  maintenance 
under  the  statute. 
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Tlie  cause  was  heard  by  the  court  upon  oral  evideuce  and 
the  issues  were  found  for  the  complainant  The  case  is 
brought  here  by  api)ealy  and  errors  are  assigned  upon  the 
finding  and  the  decree. 

The  appellant  urges  that  the  evidence  does  not  support  the 
aMc<]:ation  that>  complainant  was,  without  her  fault,  living 
a,)art  from  her  husband. 

The  parties  Iiad  been  previously  married  and  each  had 
children  by  the  former  marriage.  Appellant  had  seven  chil- 
dren, the  two  oldest  being  daughters,  aged  twenty-five  and 
twenty-two  years,  resjXKJtively.  These  daughtere  had  kept 
his  house  since  the  death  of  their  mother,  and  were  averse  to 
the  introduction  of  a  step-mother.  From  the  beginning  to 
the  end  there  was  trouble,  mostly  induced  through  the 
children.  There  is  reason  to  believe  that  but  for  the  children 
appellant  and  appellee  might  have  lived  together  with  com- 
parative peace  and  satisfaction.  Nor  was  tlie  fault  wholly 
with  the  children  of  appellant,  though  it  was  mainly  so.  In 
tliese  controversies  the  husband  took  the  part  of  his  own 
children,  and  the  result  was  that  the  appellee  was  not  per- 
mitted to  occupy  the  position  in  the  household  which,  as  a 
wife,  she  was  entitled  to.  She  states  that  there  was  a  per- 
sistent purpose  to  drive  her  from  the  house,  to  which  appel- 
lant finally  became  committed,  and  on  three  separate  occasions 
he  told  her  to  go. 

She  was  charged  by  appellant  and  his  children  with  filthy 
habits  and  unfitness  to  keep  the^  house  in  a  proper  condition, 
and  the  result  of  it  all  was  that  she  could  not  abide  there  with 
peace  or  self-respect.  The  conduct  of  appellant  and  his  chil- 
dren was  such  as  to  render  her  position  miserable  in  the  ex- 
treme, if  not  absolutely  intolerable,  and  she  was  abundantly 
justified  in  quitting  the  appellant  Such  is  the  fair  conclu- 
sion to  be  drawn  if  her  version  of  the  case  is  correct.  There 
is  much  conflict  and  contradiction  in  the  evidence,  but  this  is 
more  as  to  the  extent  and  character  of  the  difficulties  than  as 
to  their  origin,  and  there  can  be  no  doubt  that  the  situation 
was  an  unhappy  one  for  her  and  for  all  concerned. 

The  court,  hearing  this  oral  evidence,  and  having  the  par- 
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tics  and  witnesses  present,  found  the  wife  was  living  apart 
from  her  husband  without  lier  fault,  and  we  are  inclined  to 
hold  that  if  the  wife's  evidence  is  to  be  credited,  there  was 
sufficient  to  justify  the  conclusion. 

As  to  the  weight  to  be  given  to  the  finding  of  the  chancel- 
lor, and  the  grounds  which  will  warrant  a  wife  in  withdrawing 
from  her  husband's  home,  reference  may  be  had  to  John- 
son v.  Johnson,  125  111.  510.  It  is  also  urged  that  the  court 
erred  in  fixing  the  allowance  at  the  sum  of  $150  for  the  period 
from  September  4,  1887,  to  January  1,  1889,  and  at  the  rate 
of  $15  per  month  from  the  latter  date,  and  in  allowing  $100 
for  a  solicitor's  fee  as  a  part  of  the  cost  of  the  suit. 

Upon  consideration  of  the  evidence  we  think  there  is  no 
occasion  for  our  interference  in  this  respect.  The  decree  will 
be  affirmed. 

Decree  affinnecL 


George  Mentzeb 

V. 

John  L.  RoBnrsoN. 


Parlnership — Dissolution — Sett lement — Construction  of—  Decfit, 

Upon  the  dissolution  of  a  partnership  between  appellant  and  appellee, 
afid  the  settlement  of  the  partnerRhip  affairs,  an  aj^reeinent  was  signed, 
which  provided  that  appellant  should  pay  appellee  ^2,154.30  for  his  entire 
interest  in  the  business  and  property  of  the  firm,  including  all  interest  in 
the  book  accounts  due  said  firm,  and  pay  all  unpaid  debts  or  claims  againi«t 
it.    There  was  present  a  book  of  accounts  showing  31,975  due  the  firm, 
which  appellee,  who  had  been  the  book-keeper,  said  **  was  in  the  neighbor- 
hood of  correct."    Appellant  afterward  learned  that  a  considerable  amount 
of  these  accounts  had  been  paid  to  appellee.    Upon  action  brought  by 
appellee  to  recover  the  unpaid  balance  of  the  amount  provided  by  the  above 
agreement,  in  which  the  defense  was  partial  failure  of  consideration,  it  is 
held:  That  appellant  had  purchased,  not  an  interest  in  a  definite  amount  of 
accounts,  but  appellee's  interest,  whatever  it  was;  and  that  the  question 
witether  appellee  was  guilty  of  deceit,  was  one  of  fact,  and  the  judgment 
of  the  trial  court  would  not  be  disturbed  on  that  point. 

[Opinion  filed  November  23,  1889.] 
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Appeal  from  the  Circuit  Court  of  Piatt  County ;  the  Hon. 
E.  P.  Tail,  Judge,  presiding. 

Messrs.  S.  K.  Heed  and  H.  H.  Cbea,  for  appellant 

Under  Sec.  9  of  Chap.  98,  Negotiable  Instruments,  Starr 
&  Curtis'  Stat,  page  1661,  either  total  or  partial  failure 
of  consideration  may  be  pleaded  in  defense  of  an  action  on  an 
instrument  in  writing,  and  parol  testimony  may  be  intro- 
duced in  support  of  such  plea.  This  section  has  governed  in 
many  adjudicated  cases  in  this  State.  Great  Western  Insur- 
ance Company  v.  Rees,  29  HI.  272;  Gage  v.  Lewis,  68  111. 
604;  Oertel  v.  Schroeder,  48  111.  133. 

A  partner  not  well  acquainted  with  the  affairs  of  the  firm 
purchased  a  portion  of  the  partnei'ship  interest  of  the  other 
partner,  and  gave  his  note^  relying  on  the  representations  of 
the  partner  as  to  its  value,  which  he  subsequently  ascertained 
to  be  fraudulent;  the  interest  so  purchased  was  worthless;  the 
firm  being  insolvent  these  facts  constituted  a  good  defense  to 
the  note.     Smith  v.  Smith,  30  Vt  139. 

One  partner  may  sue  his  co-partner  in  assumpsit  after  dis- 
solution, to  recover  back  money  paid  by  mistake  on  an  adjust- 
ment of  the  partnership  concerns.  Bond  v.  Hays,  12  Mass. 
34;  Beidler  v.  Shellenberger,  42  Iowa,  203. 

Messrs.  Lodob  &  Hicks,  for  appellee. 

Pleasants,  P.  J.  From  July,  1885,  to  May,  1888,  the 
parties  to  this  suit  were  equal  partners  in  the  business  of 
making  and  selling  tile  and  brick  at  Cerro  Gordo.  While 
appellant  attended  mainly  to  the  manufacture,  appellee  made 
sales  and  undertook  to  keep  the  books.  Having  no  knowledge 
of  the  art  according  to  any  system,  his  method  of  keeping 
them,  if  it  might  be  so  called,  was  very  imperfect  and  dis- 
satisfaction having  arisen  between  them,  they  proceeded  to 
arrange  terms  of  settlement  and  dissolution.  Without  difli- 
culty  they  agreed  upon  the  disposition  of  all  the  partnei'ship 
matters  except  its  outstanding  credits.  As  to  these  appellant 
was  unable  to  satisfy  himself  from  the  books.     He  could  nut 


Thibd  District— Mat  Teem,  1889.        15 


r» 


Mentzer  y.  Robinson. 


undertake,  with  intelligence  and  confidence,  to  settle  with 
anybody  by  them.  A  clerk  wae  therefore  employed  to  gather, 
sift,  arrange  and  transcribe  into  a  new  book  the  scattered  and 
tangled  entries  in  tlie  old.  After  a  month's  labor,  with  fre- 
quent explanations,  or  attempts  at  explanation  by  appellee,  he 
completed  the  transcript  as  well  as  he  could,  and  notified  the 
parties.  Tliey  met  on  May  7, 1888,  appellant  being  attended 
bj counsel,  to  learn  the  result  and  dispose  of  the  accounts.  The 
aggregate  of  the  balances  and  accounts  due  the  firm,  as  shown 
by  the  transcript,  was  a  little  less  than  $2,000.  Appellant 
knew  nothing  about  them.  Appellee  said  they  were  in  the 
main  correct,  but  there  were  probably  errors — he  couldn't  be 
positive  in  regard  to  them,  "  they  were  in  the  neighborhood 
of  correct."  His  idea  of  them  is  shown  by  the  clerk,  who 
states  that  they  looked  through  the  book  and  read  quite  a 
number  of  the  accounts,  and  that  as  he  went  over  them  ^^  Mr. 
Bobinson  would  say  'that  is  about  correct,'  and  then  he  would 
say*  I  do  not  think  he  owes  that  much,'  and  ou  one  or  two 
occasions  'I  think  the  man  owes  more  than  the  book  shows ;' 
and  we  conversed  in  that  way  tlirongh  the  different  accounts." 
After  all  this  talk  it  was  proposed  that  one  set  a  price  on  them 
at  which  the  other  would  either  buy  or  sell,  but  appellant 
objected,  and  suggested  instead  that  they  be  put  up  at  auction, 
proposing  to  make  the  first  bid.  That  being  acceded  to  he 
bid  (500,  and,  no  more  being  offered,  took  them.  His  counsel 
thereujion  wi'Ote  the  agreement  by  which  the  partnership  was 
dissolved  and  all  its  affairs  settled  as  between  the  partners. 
It  provided,  among  other  things  not  necessary  to  be  here 
noticed,  that  appellant  should  pay  to  appellee  on  or  before 
the 27th  of  that  month  $2,154.30  "for  his  entire  interest"  in 
the  basiness  and  property  of  the  firm,  "  including  all  interest 
in  the  book  accounts  due  said  firm,"  and  "  pay  all  unpaid 
debts  or  claims  against  it."  The  $500  bid  for  the  accounts 
was  included  in  the  amount  above  stated.  In  proceeding  to 
collect  the  accounts  and  balances  appearing  by  the  transcript 
to  be  due,  appellant  learned  that  a  considerable  number  of 
them  had  been  settled  and  satisfied  before  the  dissolution 
agreement  was  made,  and  therefore  when  called  on  for  pay- 
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mcnt  according  to  that  agreement  bo  refused,  unless  appellee 
would  make  them  good  to  him. 

Thereupon  this  suit  was  brought  against  him  in  assumpsit. 
He  pleaded  the  general  issue,  and  it  was  stipulated  that  he 
Inight  introduce  any  matter  of  defense,  and  the  plaintiflF  any 
in  reply  that  would  be  admissible  under  any  proper  plea  or 
replication.  The  cause  was  tried  by  the  court  without  a  jury, 
at  the  February  term,  1889,  and  judgment  rendered  for  the 
plaintiff  for  $1,017.95,  being  the  full  amount  due  by  the  terms 
of  the  agreement  with  interest,  after  crediting  $1,200  paid  in 
September. 

It  appears  from  the  record  and  argument  that  the  defense 
relied  on  was  partial  failure  of  consideration.  Appellant 
insists  that  what  he  contracted  to  pay  for  was  an  aggregate 
of  dues  on  book  account  amounting  to  $1,975,  and  what  he 
received  was  considerably  less,  and  that  the  entire  amount  of 
the  deiiciency  should  be  deducted  from  the  price  agreed  to 
be  paid.  But  the  agi*eement  itself,  which  was  in  writing,  and 
all  the  other  evidence  on  the  subject,  shows  that  he  contracted 
for  only  a  half  interest  in  the  dues  referred  to;  and  there- 
fore, in  any  view  of  the  defense — whether  as  partial  failu4'e 
of  consideration,  or  by  way  of  set-oflE  or  recoupment  for 
breach  of  warranty,  or  for  deceit  as  to  the  aggregate  amount 
— he  would  be  entitled  to  a  deduction  of  no  more  than  one- 
half  of  the  deficiency  shown.  For  that  reason  alone  the 
court  might  well  have  refused  to  hold  the  propositions  of  law 
set  out  in  the  abstract;  for  as  to  the  half  interest  he  already 
owned  as  partner,  and  therefore  could  not  then  buy,  no  war- 
ranty or  deceit  in  relation  to  its  amount  or  value  could  have 
been  a  legal  injury  or  cause  of  damage,  or  a  foundation  for 
any  legal  claim  by  way  of  defense  in  this  suit,  since  it  could 
not  have  affected  the  actual  amount  or  value  of  that  interest, 
nor  induced  the  purchase  of  the  other.  And  if  he  did  not 
contract  for  any  certain  amount  of  firm  dues,  but  only  for  the 
interests  of  appellee  therein,  whatever  they  might  be,  and 
received  all  of  that  interest  in  all  there  were,  then  there  was 
no  failure  of  consideration.  The  instructions  referred  to 
might  have  been  refused  in  that  view  of  the  case.     We  think 
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the  evidence  fairly  sustains  that  view  of  it.  The  agree- 
ment states  no  amount,  directly  or  indirectly,  definitely 
or  approximately.  Appellee  at  the  time  stated  no  certain 
amount,  nor  any  within  certain  limits.  It  is  true  a  book 
was  present  which  was  contemplated  as  the  book  of  the 
accounts  intended,  and  that  it  showed  a  certain  amonnt, 
and  a  certain  amount  was  then  and  there  stated  as  being 
60  shown.  But  as  was  well  known  to  both  the  parties, 
that  book  purported  to  be  only  a  transcript  of  entries  from 
the  original  books  of  the  firm,  sifted  and  re-arranged.  No 
time  was  taken  by  them  to  ascertain  how  just  and  accurate 
it  was.  Appellee  stated— what  appellant  also  otherwise 
knew— that  he  had  not  kept  the  original  in  any  systematic 
order,  and  all  else  that  he  said  alx>ut  them  plainly  showed  his 
nnwillingncss  to  represent  them  as  full  and  accurate,  or  to  say 
with  any  definiteness  how  nearly  accurate  he  believed  them 
to  be.  Appellant  bought  the  accounts  actually  due,  relying 
doubtless  upon  the  book  as  far  as  he  mi^ht  with  his  knowl- 
edge of  the  keeper  and  his^methods  and  statements;  but  he 
certainly  did  not  contract  for  any  certain  amoimt  or  any 
within  stated  limits,  and  it  would  hardly  be  contended  that  if 
they  had  been  found  to  exceed  that  appearing  by  the  trans- 
cript he  would  have  accounted  or  been  bound  to  account  to 
appellee  for  half  the  excess. 

Then  the  only  real  cause  of  complaint,  if  any,  he  had  against 
appellee  in  the  matter,  was  deceit,  fraudulent  misrepresenta- 
tion or  suppression  of  facts  known  to  him  in  relation  to  the 
amonnt  of  actual  dues.  This  was  a  pure  question  of  fact. 
The  charge  rests  mainly  upon  the  magnitude  of  the  difference 
between  the  aggregate  amount  actually  due  and  that  ai)j)ear- 
ing  so  by  the  transcript,  and  certain  statements  said  to  have 
k'en  made  by  appellee,  after  the  dissolution,  of  the  amount 
he  supposed  to  be  due,  which  was  not  far  from  the  real 
amonnt  Bnt  he  testified  that  he  stated  the  same  opinion  to 
appellant  before  the  dissolution,  though  this  was  denied,  and 
to  circumstances  explaining,  in  part  at  least,  how  there  came 
to  be  this  difference,  some  having  a  general  bearing  and 
others  relating  only  to  particular  accounts.     The  appearance 
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on  the  books  of  qnito  a  number  of  those  said  to  have  been 
settled  or  otherwise  charged  in  error  was  accounted  for  by  the 
parties  charged,  who  were  called  to  testify  for  the  appellant 
It  would  bo  useless,  however,  to  consider  these  circumstances 
and  explanations  more  particularly.  They  tended  to  rebut 
the  evidence  of  fraudulent  misrepresentation  or  concealment 
of  facts  by  appellee,  and  were  for  the  court  below  to  consider 
and  weigh.  Upon  the  evidence  as  it  appears  in  the  record, 
wo  think  the  charge  is  not  sustained,  and  if  we  were  in 
greater  doubt,  would  defer  to  the  conclusion  of  the  judge 
who  had  the  advantage  of  seeing  and  hearing  the  witnesses. 

Judgmerit  affirmed. 


Mary  E.  Butz,  Administratrix, 

V. 

Jacob  Schwartz, 

Negofiahh  Instruments — Promissory  Note — Action  hy  Administratrix  of 
1 1  dor  see— Fraud  and  Circumvention  in  Froeuring  Signature — Evidence 
— Instructions. 

1.  In  an  action  on  a  promissory  note  by  the  administratrix  of  the  in- 
dorsee, he  having  died  after  suit  brougrht,  where  the  defense  relied  on 
was  fraud  and  circumvention  on  the  part  of  agents  of  the  payee  in  pro- 
curing the  signature  to  the  note,  the  maker  of  the  note  was  a  competent 
witness  under  Sec.  2,  Chap  51,  R.  S.,  3d  exception,  as  to  conversa- 
tions or  transactions  with  him  testified  to  by  said  agents  at  plaintiff*s 
instance,  said  agents  having  a  direct  interest  in  the  result  of  the  suit. 

2.  If  payee's  agents  did  not  have  a  direct  interest  in  the  result  of  the 
suit,  then  defendant  was  a  competent  witness  as  to  conversations  or  ad- 
missions by  him  testified  to  by  these  agents  at  plaintiff's  instance,  under 
the  41  h  exception.  Under  this  exception  all  that  was  said  and  dono  on 
the  occasion  testified  to,  the  res  gestoe^  was  admissible. 

8.  In  an  instruction  to  the  jury,  the  omission  of  the  qualification  that 
false  testimony  must  be  with  regard  to  a  material  matter  in  issue  in  order 
to  justify  the  jury  in  disregarding  the  whole  testimony  of  a  witness  whose 
testimony  is  false  in  part,  does  not  constitute  reversible  error,  where  it  is 
apparent  that  all  the  supposed  false  testimony  to  which  the  instruction 
referred  was  upon  material  points.  Minor  exceptions  to  instructions  over- 
ru'ed. 
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Appeal  from  tlie  Circnit  Court  of  Adams  Conntj;  the 
Hon  William  Maesh,  Jndge,  presiding. 

Messrs.  William  MoFadon  and  Emmons  &  Wellb,  for 

appellant 

Messrs.  Cabteb,  Goykbt  &  Pafr,  for  appellee. 

Wau,  J.  For  a  statement  of  the  controversy  involved  in 
this  case,  reference  may  be  had  to  15  HI.  App.  114.  After 
the  case  was  remanded,  the  original  plaintiff  died  and  the 
present  api)el1ant  having  been  appointed  administratrix  of  his 
personal  estate  became  plaintiff  in  his  stead.  Three  trials 
hare  since  occnrred,  in  one  of  which  the  jury  were  unable  to 
agree,  and  in  the  other  two  verdicts  were  for  the  defendant. 
From  the  judgment  on  the  last  verdict  the  present  appeal  is 
proeecuted. 

In  the  printed  argument  counsel  for  appellant  say  that  the 
principal  complaint  they  have  to  make  is  that  the  court  erred 
in  allowing  the  defendant  to  testify  on  his  own  motion  and  in 
his  own  behalf  to  convei*sations  had  by  him  with  the  agents 
of  the  jiayees  of  the  note  at  the  time  it  was  executed,  and  to 
the  action  of  the  court  in  giving  instructions  for  the  defendant. 

The  defendant  was  of  course  incompetent  to  so  testify  as  to 
any  matters  occurring  before  the  death  of  the  plaintiff's  intes- 
tate, unless  within  one  or  more  of  the  exceptions  to  Sec  2, 
Ch-  51,  B.  S.,  relating  to  evidence.  It  appears  that  the  per- 
sons with  whom  the  conversations  occurred,  David  W.  Jen- 
sings  and  Marion  Hughes,  the  agents  of  the  payees  of  the  note, 
were  present  at  the  time  of  its  alleged  execution,  and  had 
more  or  less  to  do  with  the  transaction  out  of  which  this  suit 
arose. 

Bj  the  pleadings  two  questions  of  fact  become  prominent 
uid  controlling :  1st,  did  defendant  sign  the  note.  2d,  if  so, 
was  his  signature  procured  by  fraud  and  circumvention. 

These  witnccsscs,  Jennings  and  Hughes,  testified  that  they 
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wcro  present  and  Baw  defendant  sign  the  note,  that  it  was  read 
over  to  him  by  F.  C.  Jennings,  and  that  it  was  given  in  com- 
pletion of  the  conlract ;  that  the  consideration  of  the  note 
was  a  quantity  of  lightning  rods  which  defendant  purchased, 
and  that  a  credit  of  $8.02,  which  appears  on  the  back  of  the 
note,  was  on  account  of  a  board  bill  of  the  defendant  against 
these  witnesses  and  F.  C.  Jennings,  who  was  also  an  agent  of 
the  payees  of  the  note.  A  part  of  this  evidence  was  read  in 
rebuttal,  but  it  was  all  contained  in  the  depositions  of  these 
witnesses  taken  on  behalf  of  the  plaintiff. 

If  the  note  was  obtained  by  fraud  and  circumvention,  it 
seems  quite  clear  these  agents  would  be  responsible  to  their 
principals  for  any  loss  or  damage  caused  them  by  such  an 
illegal  transaction,  and  that  they  had  a  direct  pecuniary  inter- 
est in  supporting  the  note,  to  avoid  such  responsibility,  as  well 
as  to  insist  upon  the  payment  of  their  bill  to  the  defendant  by 
means  of  the  credit  indorsed  on  the  note.  If  they  had  a 
direct  interest  in  the  event  of  the  suit,  then  defendant  was 
competent  to  testify,  nnder  the  third  exception, to  the  conver- 
sations or  transactions  testified  to  by  them.  We  think  he  was 
competent  under  that  excej)tion.  Again,  by  the  fourth  exce  jv 
tion  it  is  provided  that  where  any  witness  not  a  party  'to  the 
record  or  not  a  party  in  interest  or  not  an  agent  shall  testify, 
at  the  instance  of  any  party  to  the  action,  to  any  conversation 
or  admission  of  any  adverse  party,  occurring  before  the  death 
of  and  in  the  absence  of  any  such  deceased  person,  sach 
adverse  party  may  testify  as  to  the  same  admission  or  conver- 
sation. 

If  it  could  be  held  that  the  witnesses  Jennings  and  Hughes 
were  not  interested  in  the  result  of  the  suit,  then  defendant 
was  comjjetent  to  testify  to  any  admission  or  conversation 
testified  to  by  them.  It  is  urged,  however,  by  appellant,  that 
defendant  under  this  exception  was  limited  strictly  to  the  con- 
versation  or  admissions  testified  to  by  those  witnesses,  and 
that  except  as  far  as  their  evidence  was  read  in  rebuttal,  they 
testified  to  a  transaction  merely,  to  wit,  the  mere  signing  of 
the  note  after  the  same  was  read  over  to  defendant,  and  that 
in  so  doing  they  were  not  testifying  to  a  conversation  or  ad- 
mission as  to  which  only  could  defendant  testify. 
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The  object  of  the  second  section  of  the  act  referred  to,  was 
to  60  limit  the  operation  of  the  first  section  as  to  place  parties 
upon  an  equal  footing  and  not  to  allow  the  estate  of  a  deceased 
person  or  of  a  person  under  the  disabilities  mentioned  to  bo 
giibjected  to  a  disadvantage  not  possible  if  it  were  not  for  such 
death  or  disability,  and  the  courts  have  always  endeavored  to 
construe  the  statute  according  to  its  spirit  and  not  merely 
aa-ordingto  its  letter.     Whitmer  v.  JRncker,  71  111.  410. 

It  is  the  settled  rule  that  where  a  conversation  is  testified 
to,  tlie  whole  of  it  may  be  brought  out,  and  very  often  this 
will  involve  what  was  done  in  the  same  transaction  of  which 
the  conversation  was  part  and  parcel.  In  this  instance  it 
would  he  difficult  to  separate  the  matters  testified  to  in  the 
part  of  the  deposition  which  was  read  in  chief,  from  those  tes- 
tified to  in  the  part  of  the  same  deposition  read  in  rebuttal, 
and  it  wonld  be  quite  as  difficult  to  separate  the  mere  language 
U8ed  by  the  parties  from  what  they  were  then  doing  on  that 
cceaeion.  Hughes  and  Jennings  say  the  note  was  read  over 
to  the  defendant  and  he  then  signed  it.  He  says  it  was  not 
80  read  to  him,  but  was  represented  to  be  for  the  purpose  of 
inducing  and  procuring  the  payees  of  the  note  to  constitute 
hid^D  Daniel  an  agent  to  sell  the  rods,  which  were  then  left 
^ere,  upon  certain  terms  which  he  states,  as  to  the  commis- 
sions, etc  The  version  of  the  conversation  given  by  defend- 
ant naturally  involves  all  that  was  said  by  both  sides  as  well 
fts  what  they  did  at  the  time,  and  so  of  the  version  given  by 
Hughes  and  Jennings.  Any  fair  consti-uction  of  the  excep- 
tion in  question  must  necessarily  admit  the  entire  conversa- 
tion, and  as  necessarily,  whatever  was  done  on  the  occasion — tlie 
whole  res  gestcB.  Therefore  it  follows  that  whether  Hughes 
and  Jennings  were  or  were  not  directly  interested  in  the  event 
of  the  suit,  the  defendant  was  competent  as  to  the  same  matters 
to  which  they  testified  and  there  was  no  en'or  in  this  niling 
of  the  court. 

It  is  urged  the  court  erred  in  admitting  the  "yellow 
papers "  offered  by  defendant.  They  were  blank  orders  or 
contracts,  to  be  used  when  contracts  were  made  to  erect  rods 
on  buildings,  and  were  left  with  defendant  by  the  agents  of 
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tho  payees  as  a  part  of  the  transaction.  There  was  no  error 
m  this  respect.  The  appellant  urges  also  that  it  was  error  to 
refuse  the  14th  and  15th  instructions  asked  bj  appellant.  All 
that  was  competent  or  proper  in  the  14th  was  contained  in 
others  given. 

The  15  th  was  wholly  unnecessary  and  there  was  no  error 
in  refusing  it 

As  to  the  instructions  given  for  appellee  it  is  urged  that 
the  11th,  14th  and  15th  are  bad  because  they  oinit  the  qualifi- 
cation that  the  false  testimony  must  be  with  regard  to  a 
material  matter  in  issue,  in  order  to  justify  the  jury  in  dis- 
regarding the  whole  evidence  of  a  witness  whose  testimony 
is  false  in  part.  On  examining  the  evidence,  however,  it  is 
not  perceived  how  th^s  omission  in  these  three  instructions 
could  have  prejudiced  the  appellant,  for  it  is  apparent  that 
all  the  supposed  false  testimony  to  which  the  instructions 
would  be  understood  to  refer,  was  upon  material  points. 
When  this  is  so  the  error  will  not  vitiate  even  in  capital  cases 
where  life  is  at  stake.  Dacey  v.  The  People,  116  111.  556. 
But  a  careful  reading  of  the  instructions  will  disclose  that  they 
are  really  not  faulty  in  the  respect  urged,  and  when  fairly 
considered  they  authorize  the  rejection  of  the  testimony  of  a 
witness  only  to  tho  extent  it  is  found  to  be  mistaken  or  untrue. 
As  to  the  15th,  there  is  some  ambiguity  in  the  latter  clause,  and 
possibly  it  might  bo  interpreted  by  a  jury  as  counsel  suggest, 
were  it  not  for  the  16th  immediately  following,  in  which  the 
rule  permitting  the  rejection  of  the  entire  testimony  of  a  wit- 
ness because  false  in  part  is  fully  and  correctly  given.  The 
instructions  when  considered  as  a  series  are  substantially  good. 

Ko  other  objections  are  pressed  in  the  brief  of  appellant. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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The  Ohio  &  Mississippi  Kailway  Company 

V. 

William  H.  Burrow. 

Uttihwds— Ejection  of  Passenger  for  Non-Payment  €fFare — Damages. 

Where  a  pofnpnflfer  is  ejected  from  a  railway  car  for  non-payment  of  fare 
at  a  place  other  than  a  station,  he  can  not  recover,  as  ptirt  of  bis  damoires, 
for  injaries  received  from  unnecessarily  walking  to  his  home,  several  mifps 
difttant,  he  being  in  poor  health,  when  the  station  at  which  he  boarded  the 
traifi  was  within  five  or  ten  minutes  walk  of  the  point  of  ejectment 

[Opinion  filed  November  23,  1889.] 

Appeal  from  the  Circuit  Conrt  of  Shelby  County;  the 
Hod.  Jacob  Fouke,  Judge,  presiding. 

Messrs.  Pollard  &  Werner,  for  appellant. 

The  court  gave  the  following  erroneous  iiistmction  to  the 
jury,  to  which  defendant  excepted : 

"If  the  jury  believe  from  the  evidence  that  defendant  was 
forced  off  the  ti-ain  of  defendant  at  a  place  other  than  a  regu- 
lar Btation,  and  received  injury  therefrom,  and  this  was  done 
l>J  servants  of  defendant,  that  then  the  defendant  is  liable 
for  any  damage  sustained  by  the  plaintiff,  even  though  lie 
iMj  not  have  paid  his  fare." 

This  instruction  was  too  broad,  and  authorized  the  jury  to 
the  plaintiff  damages  for  walking  home  after  the  ejec- 
tion, and  any  illness  that  was  brought  on  by  that  indiscretion. 
C-i  B.  &  Q.  V.  Parks,  18  111.  460 ;  C.  &  A.  R  Co.  v.  Koberts, 
40  III.  503;  C,  B.  &  Q.  E.  R  Co.  v.  Wilson,  23  111.  App.  63. 

Mr.  H.  J.  Hamlik,  for  appellee. 

The  liability  is  conceded,  as  is  now  admitted  by  the  argu- 
ment of  appellant  in  this  cause  filed,  although  the  principal 
qoestion  in  the  conrt  below  was  as  to  the  right  to  put  a 
passenger  off  at  a  point  within  the  "switch  limits,"  or  within 
the  hmits  of   the   town.     This  question  has   been  recently 
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settled,  both  by  this  court  and  the  Supreme  Court  Ilh'nois 
Central  Kailroad  v.  Latimer,  decided  by  the  Supreme  Court 
April  5,  18S9. 

They  were  exactly  like  those  approved  in  Kidd  v.  L,  St.  L. 
&  K.  C.  K.  R.  Co.,  decided  recently  bj  this  court  There  was 
no  error  in  showing  plaintiff's  condition  at  the  time  of  his  ejec- 
tion or  as  to  the  route  he  took  in  going  home,  nor  was  there 
any  error  as  to  the  question  of  nominal  damages.  These 
questions  have  all  been  settled  against  the  appellant.  Chicago 
&  Alton  R.  R.  Co.  v.  Flagg,  43  111.  367;  C.  &  K  Railway 
Co.  V.  Chisholm,  Jr.,  79  IlL  584. 

Conger,  J.  This  was  an  action  brought  by  appellee  against 
appellant  for  the  recovery  of  damages  occasioned  by  the  ser- 
vants of  appellant  ejecting  appellee  from  appellant's  car  at 
a  place  other  than  a  station  for  non-payment  of  fare. 

Tlie  facts  as  shown  by  the  record,  are,  that  about  2  o'clock 
in  the  afternoon  of  February  2,  1888,  appellee  went  upon  a 
regular  passenger  train  at  Holiday  to  go  to  the  next  station, 
Cowden,  a  distance  of  three  miles.  The  regular  ticket  fare 
between  these  stations  was  nine  cents;  the  cash  fare  ten  cents 
a  Iditional.  According  to  the  evidence  and  the  special  find- 
ings of  the  jury,  the  ticket  office  at  Holiday  was  ojxin  for  a 
reasonable  time  prior  to  the  departure  of  (he  train,  but 
appellee  failed  to  provide  himself  with  a  ticket,  but  after  the 
train  had  started  tcTidered  the  nine  cents  for  his  fare,  which 
was  refused  by  the  conductor,  who  demanded  nineteen  cents 
in  accordance  with  the  rules  of  the  comj^any.  Appellee  at 
lirst  refused  to  pay  more  than  nine  cents,  and  then  agreed  to 
pay  nineteen  if  the  conductor  would  give  him  a  receipt, 
which  the  conductor  refusing  to  do,  appellee  refused  to  pay 
the  fare,  and  he  was  ejected  from  the  train  by  the  conductor 
without  violence,  and  in  the  language  of  the  sj^ecial  finding 
of  the  jury,  "the  conductor  in  ejecting  plaintiff  (appellee) 
from  the  train  acted  in  a  reasonable,  prudent,  careful  and  dis- 
creet manner."  The  point  where  the  appellee  left  the  train 
was  less  than  a  fourth  of  a  mile  from  the  station  at  Holiday. 
No  violence  was  used  nor  indignity  offered  to  appellee  by  the 
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fervants  of  appellant.  After  leaving  the  train  he  followed 
it  on  foot  to  his  home  in  Cowden,  and  evidence  was  offered 
and  permitted  to  f^o  to  the  jnry  tending  to  show  that  at  the 
time  appellee  was  nnwell,  had  been  rnptured,  and  that  the 
walk  home  had  made  him  worse,  and  that  he  i-emained  so  for 
some  weeks.  The  jury  fonnd  a  verdict  for  $100,  upon  which 
judgment  was  rendered. 

The  odIj  question  raised  by  appellant  is  as  to  the  amount  of 
damages  allowed  by  the  jary.  The  conductor  had  no  legal 
right  to  eject  him  at  the  point  where  he  did,  and  hence 
appellant  is  liable;  but  what  should  be  the  measure  of  dam- 
ages? Vindictive  damages  are  nut  asked,  it  being  conceded  by 
appellee's  counsel  "that  no  such  case  was  made  as  would 
raise  such  a  question."  It  follows,  then,  that  only  such  actual 
damages  as  would  be  the  natural  and  proximate  result  of  the 
Bnlawfal  ejectment  can  be  allowed.  Counsel  for  appellant 
insists  that  the  damages  should  be  such  only  as  would  com- 
pensate appellee  for  returning  to  the  station,  while  appellee's 
counsel  urge  that  appellee  had  a  right  to  go  home  if  he  chose 
to  walk  instead  of  returning  to  the  station.  That  he  had  tlie 
fight  to  do  so,  no  one  would  question;  but  we  are  inclined  to 
think  he  should  not  hold  appellant  liable  for  any  evil  conse- 
quences that  might  result  to  himself.  'His  walking  that' dis- 
tance in  the  condition  he  was  in,  was  calculated  to  aggravate 
his  disease.  He  was  practically  at  the  station  of  Holiday; 
five  or  ten  minutes  walk  would  have  taken  him  there.  Had 
the  conductor  backed  his  train  to  the  station  and  then  ejected 
appellee,  the  latter  would  have  no  reason  to  complain.  We 
are  inclined  to  lliink  the  evidence  in  reference  to  his  walking 
liomeand  its  results  were  improperly  admitted  to  the  jury. 
Reference  is  made  to  the  Latimer  case,  but  there  is  a  wide 
oistinction  between  the  circumstances  of  that  case  and  this. 
There  a  little  girl  about  six  years  old,  with  a  heavy  bundle,  was 
piit  off  the  train  and  left  alone  on  the  track,  frightened  and 
crying,  to  get  back  to  the  depot  across  an  open  culvert,  and  a 
^iM  train  expected  in  a  few  moments  to  pass  the  point.  If 
appellee  had  been  ejected  such  a  distance  from  Holiday  as  to 
have  made  it  a  debatable  question  in  his  mind,  acting  as  a 
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reasonable  and  prudent  pereon,  whether  it  were  better  for  his 
health  and  safety  to  return  to  Holiday  or  proceed  to  Cowden, 
he  would  probably  have  had  a  right  to  adopt  either  course^ 
and  the  bad  results,  if  any,  to  his  health,  miglit  with  propriety 
be  charged  to  his  expulsion  from  the  cars. 

For  the  error  indicated  the  judgment  of  the  Circuit  Court 
will  be  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 
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The  People  ex  bel.  Joseph  Stickel 
'        Commissioners  of  Highways. 

Mandamus— Du/y  qf  Highway  Cammissionera  to  Build  Bridges — Dia- 
itretion. 

1.  Commissionen  of  highways  in  towns  orgfanized  under  the  townrhip 
•organization  law  can  not  be  compelled  by  mandamus  to  build  a  bridge  in 
place  of  one  that  has  been  entirely  de^^troyed. 

2.  Whether  or  not  a  bridge  should  be  built  at  a  given  time  and  place  w 
a  matter  of  opinion.  The  duty  of  building  is  a  matter  of  discretion  with 
the  commissioners,  and  such  discretion  is  not  to  be  controlled  by  the  courtH. 

[Opinion  filed  November  23,  1889.] 

In  ekbob  to  the  Circuit  Court  of  Montgomery  County;  tlic 
Hon.  J.  J.  Phillips,  Judge,  presiding. 


Messrs.  Lane  &  Cooper  and  George  Pepp:5:rdine,  for 
plaintiff  in  error. 

The  construction  put  on  the  statute  in  question  by  the 
Supreme  Court  (Commissioners  v.  Newell,  80  111.  587)  is  that 
the  commissioners  are  expressly  charged  with  the  duty  of 
making  and  repairing  the  roads  and  bridges  in  their  townships, 
and  are  expressly  required  annually  to  levy  and  return  to  the 
county  clerk  a  tax  for  that  purpose,  the  very  things  that  wo 
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are  insistiDg  that  they  should  do  in  this  case,  and  if  they  are 
expressly  required  to  do  this,  then  they  have  no  discretion  in 
the  matter  and  mandamtcs  will  lie.  It  is  averred  in  the  peti- 
tion that  the  road  in  question  is  a  public  highway,  and  as  such 
has  been  used  for  more  than  thirty  years;  that  for  thirty  years 
the  public  had  kept  a  bridge  over  the  creek  at  the  point 
where  said  highway  crosses  the  same,  and  that  abont  six  years 
ago  the  old  bridge  washed  away,  since  which  time  the  defend- 
ants have  refused  to  build  a  bridge,  though  repeatedly 
reqaested  so  to  do,  although  their  township  is  abundantly 
able  to  bnild  said  bridge  and  the  same  is  a  public  necessity. 

A  provision  in  a  municipal  charter  that  the  council  shall 
''cause  the  streets  to  be  kept  in  repair"  has  been  held  not  to  con- 
fer a  difccretionary  power,  but  to  enforce  a  duty,  the  perform- 
ance of  which  may  be  compelled  by  mandamus.  2  Dillon  on 
Municipal  Corporations,  Sec.  673;  Hammar  v.  City  of  Cov- 
ington, 3  Met.  (Ky.)  49i;  Uniontown  v.  Commonwealth,  34 
Pa.  St  293. 

These  anthoritics  fully  sustain  this  doctrine,  and  the  pro- 
visions of  our  statute  being  that  *'*  the  commissioners  of  high- 
ways shall  have  charge  of  the  roads  and  bridges  of  their 
respective  towns  and  it  shall  be  their  duty  to  keep  the  same 
in  repair,"  does  not  confer  discretionary  power,  but  enjoins  a 
duty,  the  performance  of  which  may  be  compelled  by  man- 
damus. 1  Dillon  Mun.  Corp.  Sec  62.  Coke  on  Litt  227, 'says 
that  "discretion  is  to  discern  by  the  right  line  of  law  and  not 
by  the  crooked  cord  of  private  opinion."  See  Watson  v.  Kod- 
well,3  Ch.  380;  King  v.  Archbishop,  15  East.  117;  Hull  v. 
Supervisors,  19  John.  260. 

^imndarrvus  will  be  issued  commanding  the  performance 
of  an  act  involving  discretion  but  it  will  not  be  issued  to  con- 
trol the  disci  etion.  In  a  proper  case  the  suit  will  command 
action,  bat  not  to  control  discretion.  People  v.  Lay,  78  N.  Y. 
*3;  McCreary  v.  Rogere,  35  Ark.  iJ93;  People  v.  Auditors,  82 
N.  Y.  80;  People  v.  Supervisore,  45  N.  T.  196;  Appling  v. 
Bally,  44  Ala.  333;  Commonwealth  v.  Henry,  49  Pa.  530; 
People  V.  Commissioners,  7  Wend.  474. 
It  is  held  by  Moses  on  Mandamus  that  a  railroad  company 
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can  be  compelled  by  mandainfiM  to  build  a  bridge  when  tlie 
law  charges  them  with  tbat  duty.  (  Piiges  176  and  177.)  He 
Bays  on  page  176  :  ^^It  has  been  said  that  no  better  general 
rule  can  bo  laid  down  upon  this  subject  than  that  where  the 
charter  of  a  cor^H>ration  or  the  general  statute  in  force  and 
applicable  to  tlie  subject  imposes  a  specific  duty  either  in 
terni^  or  by  fair  and  reasonable  construction  and  implication, 
and  there  is  no  other  specitic  or  adequate  remedy,  the  suit  of 
7Nanr/amHS  will  bo  available.  Bnt  if  the  statute  or  the  gen- 
eral law  of  the  State  affords  any  other  specific  and  adequate 
remedy  it  must  be  refused." 

This  seems  to  be  the  law,  and  if  so,  how  does  tbe  case  at 
bar  stand?  The  law  clearly  charges  the  commissioners  of 
highways  with  the  building  of  bridges  and  the  repairing  of 
the  roads.  The  petition  charges  that  they  have  ample  means 
for  this  purpose  at  tiiclr  command,  and  still  the}'  refuse  to  do 
anything  after  the  public  have  waited  for  over  five  years.  Is 
there  any  other  remedy  ?  If  so,  we  hope  the  court  will 
point  it  out  to  us,  as  we  have  b'3on  unable  to  find  it  The 
general  public  want  tliis  bridge  built,  and  are  willing  to  pay 
for  it  in  the  way  provided  by  law,  but  the  defendants  refuse 
to  do  anything,  ani  now  counsel  ta^ks  to  ns  of  discretion  when 
t^e  plain  letter  of  the  law  demands  that  the  work  shall  be 
done.  See  Boggs  v.  The  C,  B.  &  Q.  R  R.  Co.,.  54  Iowa,  435; 
Weeden  v.  Town  Council,  98  Am.  Dec.  375,  note. 

In  the  case  at  bar  the  writ  may  issue  to  compel  the  defend- 
ants to  act,  but  we  do  not  seek  to  interfere  with  their  discre- 
tion as  to  the  manner  of  their  acting.  See  also  Arberry  v. 
Beames,  55  Am.  Deo.  791  and  note;  and  People  v.  Jamescm, 
40  111.  93  (89  Am.  Djc.  337),  and  note;  Mobile  and  Texas  K. 
R.  V.  State,  112  U.  S.  83. 

Mr.  James  M.  Tbuitt,  for  defendant  in  error. 

Plkasants,  p.  J.  This  was  a  petition  for  a  writ  of  man- 
datmis^  to  compel  tiie  commissioners  to  levy  a  tax  and  build  a 
bridge  on  the  Taylorville  road,  over  the  middle  fork  of  Shoal 
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creek.  It  averred  that  this  road  had  been  a  public  higbwav, 
inii^asBuch  for  thirty  years;  that  a  bridge  had  been  built 
and  kept  ill  repair  and  nse  thereon  over  said  creek  during  all 
that  time,  uutil  abput  six  years  before  the  filing  of  the  peti- 
tioa^when  it  wa^  entirely  washed  ont  and  destroyed;  that 
fiince  that  events  the  road  at  that  point  has  been  impassable, 
tbe  travel  being  compelled  toci-oss  the  oreek  at  a  ford  about 
aiity  jards  west  of  the  bridge  site,  which,  in  times  of  high 
^at«r,  ia  from  four  to  six  feet  deep,  and  is  therefore  worthless 
as  a  hijjhway  for  at  least  four  weeks  in  every  year ;  that  a 
eoitable  bridge  would  need  to  be  of  forty-eight  feet  span,  with 
anapproi^ch  of  seventeen  feet  at  each  end,  which  would  cost 
$576.81;  tluiit the  taxable  propertyof  tl)e  township, as  assessed 
for  the  year  18S6,  wa«  over  ^00,000,  and  the  levy  for  rond 
aadbridgij  pqrpoa^s  only  tifteeu  cents  per  $100  thereof;  that 
the  bridge  is  necessary,  and  the  town  abundantly  able  to  bui'd 
itjandth^t  the  commissioners  :have  been  requested  to  levy 
the  requisite  tax  and  build  it,  but  refused  to  do  so. 

Ondemarrer  thereto  the  court  below  held  it  insufficient 
and  dismissed  it 

Tliia  petition  made  a^  good  i^  case  as  could  be  shown  by 
affirmative  averments  for  the  allowance  of  the  writ,  if  it 
dioald  ever  be  allowedfor  th^^  purp<^e  stated.  It  may,  there- 
'o^) be  considered  that  the  record  fairly  presents  the  question 
whetlier,  in  any  case,  commissioners  of  highways  can  lawfully 
be  compelled,  by  ma?ulamti^^  to  build  a  new  bridge  in  place  of 
^e  that  has  been  entirelv  destrovedw 

The  office  of  that  writ  is  to  enforce  the  performance  of 
oiilyaych  duties  aa  are  clearly,  specifically  and  imperatively 
enjoined  by  law.  Sucli  duties  are  ministerial.  Where  the 
doing  of  the  thing  d<smanded  ia  discretionary  with  the  respon- 
dent, m^^^M^a^ni/^  will  not  lie  to  compel  it;  and  where  it  is  an 
wd  which  may  be  atU^ined  in  different  ways,  by  different 
means  not  ^psecifically  prescribed  by  law,  it  will  not  lie  as  to 
^e  vajs  and  i^eans,  but  only  as  to  the  end.  So  when  the 
dfitj enjoined  i&  simply  to  act  oi*  decide  upon  a  parncular  case 
arising, it  will  lie  to  compel  action  or  decision,  but  not  its  char- 
acter or  effect-^how  they  shall  a^*t  or  wliat  they  shall  do,  their 
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decision  being  discretionary;  and  where  the  dnty  claimed  arises 
only  upon  a  condition  of  fact  to  be  found,  and  no  other  person, 
officer  or  tribunal  is  designated  to  find  it,  the  authority  to 
determine  the  question  of  its  existence  rests  with  the  one 
charged  with  the  duty  so  conditioned,  and  until  the  condition 
is  80  found,  the  duty  prescribed .  can  not  be  compelled.  Th^ 
character  of  the  act  or  duty  in  question,  tested  by  these  ele- 
mentary rules,  will  determine  whether  or  how  far  its  per- 
formance may  be  enforced  by  mafuiamtis.  The  People  ex  rel. 
V.  Dental  Examiners,  110  111.  185-6. 

Montgomery  county  is  under  township  organization.  The 
iy>wer8  and  duties  of  the  commissioners  are  defined  by  posi- 
tive law,  and  all  the  provisions  bearing,  or  claimed  to  bear  upon 
the  question  here,  so  far  as  we  are  advised,  are  to  bo  found  in 
sactions  2,  5,  13,  14, 19  and  20  of  chapter  121  of  the  Revised 
Statutes. 

Section  2  gives  them  the  '•'  charge  of  the  roads  and  bridges 
of  their  respective  towns"  and  makes  it  their  duty  ^Ho  keep 
the  same  in  repair  and  improve  them  so  far  as  practicable  "; 
also,  "whenever  the  available  means  at  their  disposal  will  per- 
mit, to  consti'uct  permtnent  roads,  beginning  where  most 
needed." 

By  section  5  they  are  "to  exercise  such  care  and  superin- 
tendence over  roads  and  bridges  as  the  public  good  may 
require." 

Section  13  provides  that  annually,  at  a  stated  meeting,  they 
shall  "  determine  what  per  cent  of  tax  shall  be  levied  on  the 
property  of  the  town  for  road  and  bridge  purposes,  not 
exceeding  sixty  cents  on  each  one  hundred  dollars;"  and  that 
"if,  in  the  opinion  of  the  commissioners,  a  greater  levy  is 
needed  in  view  of  some  contingency,  they  may  certify  the 
same  to  the  board  of  town  auditors  and  the  assessor,  a  major- 
ity of  whom  shall  be  a  quorum,  and  with  the  consent  of  a 
majority  of  this  entire  board  given  in  writing,  an  additional 
levy  may  be  made  of  any  sum  not  exceeding  forty  cents  on 
the  one  hundred  dollars  of  the  taxable  property  of  the 
town." 

Section  19  enables  them  to  obtain  county  aid  '*  when  it  is 
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ncceseary  to  construct  or  repair  a  bridge,"  and  the  conditions 
as  to  its  cost  aad  the  means  of  the  township  are  as  therein 
expressed;  provided,  that  ^Vhen  it  is  determined  by  them  to 
ask"  it,  they  shall,  before  any  contract  for  work  or  material  or 
any  other  expense  shall  have  been  entered  into,  present  their 
petition  as  therein  prescribed. 

I  And  section  20  provides  that  "  when  the  commissioners 
'jesire  to  expend  on  any  bridge  or  other  distinct  and  expen- 
sive work  on  the  road  a  greater  sum  of  money  than  is  availa- 
ble to  them  by  other  means,"  they  may  have  a  town  meeting 
called  to  vote  on  the  proposition  to  issae  its  bonds  to  raise  it. 

From  these  provisions  it  is  clear  that  commissioners  have 
authority  to  build  bridges  on  the  lines  of  the  public  roads  of 
their  respective  towns  in  the  first  instance  and  to  rebuild  them 
when  destroyed,  if,  in   their  judgment,   the   public    good 
demands  it  and  they  have  in  liand  or  can  lawfully  obtain  the 
requisite  means;   and  it  follows  that  an  intelligent  sense  of 
duty  would  require  them  in  such  cases  to  exercise  it.     But  it 
does  not  necessarily  follow   that   they  may  be  compelled,  in 
any  case,  to  do  so  against  their  actual  or  declared  judgment, 
by  the  extraordinary  writ  of  mandamus.    What  other  liabil- 
ities they  may  incur,  if  any,  to  be  enforced  in  other  proceed- 
ings, for  a  wilful  neglect  of  duty  or  abuse  of  discretion,  we 
are  not  now  inquiring  nor  called  upon  to  decide;   but  unless 
the  performance  demanded  is  absolutely   and   imperatively 
enjoined,  leaving  no  discretion  to  be  abused,  this  particular 
proceeding  has  no  place.     Then,  does  the  statute  expressly  or 
hy  clear  implication  make  the  building  of  a  bridge  in  any  case 
iin|)erative  npon  the  commissioners? 

The  doty  enjoined  by  the  first  clanse  of  section  2,  whether 
imperative  or  not,  is  limited  in  terms  to  "keeping  in  repair 
and  improving"  both  roads  and  bridges.  Applied  to  a  bridge» 
^a  distinct  and  independent  subject,  this  must  necessarily 
mean  an  existing  bridge,  and  the  repairs  and  improvements 
intended  must  be  only  such  changes  or  additions  as  are 
designed  to  remedy  its  defects  or  increase  its  utility  or  con- 
^'eninnce. 

But  it  is  claimed  that  a  bridge  on  the  line  of  a  road  is  a 
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part  of  tho  road,  so  that  when  it  ia^  destroyed  the  road  thereby 
becomes  out  of  jrepair,  and  therefore  to  keep  it  in  i-epair,  a 
bridge  ninst  be  built  in  place  of  the  one  destroyed. 

We  do  not  concede  tliis  minor  premise,  nor  tliink  the  con- 
clasion  drawn  would  certainly  follow  if  we  did.  While  it  is 
true  that  in  one  sense  a  bridge  i^  part  of  tlie  road,  in  tho 
common  understanding  and  in  contemplation  of  the  law  it  is 
quite  distinct,  being  a  wholly  artiiieial  structure,  bearing  a* 
different  name,  wearing  a  different  form,  made  of  different 
materials,  and  subject,  as  a  road  proper  is  not,  to  decay  by 
time  and  to  destruction  by  accident,  by  wind  .or  water  or  fire. 
It  is  rather  to  be  regarded  as  a  uicans  of  connecting  different 
roads,  or  pacts  of  tho  same  naturally  se|>arated;  an  J  though 
0|X)rating  in  a  manner  different  from  that  of  some  others,  as 
a  ferry,  or,  concei vably^  a  balloon,  in  that  it  avoids  the  necessity 
of  a  stop  or  change  in  the  transit,  and  therefore  more  like  a 
continuation  of  the  road,  yet  we  know  that  in  common  speech 
the  two  terms  signify  different  things,  notwithstanding  they 
serve  the  same  purpose  and  in  like  manner.  The  statute  also 
uses  both,  as  though  neither  included  the  other,  and  treats  tlie 
two  subjects  separately;  and  in  section  2()  expressly  recog- 
nizes a  bridge  as  a  "distinct  *  *  ♦  work  on  tlie  road." 
But  if  a  bridge  destroyed  had  been  a  part  of  it  in  every 
sense,  it  would  not  follow  in  every  case  that  the  building  of 
another  would  be  the  necessary  or  the  best  way  to  repair  it 
That  would  depend  on  the  natural  condition  of  the  locality 
or  other  circumstances. 

Possibly  a  cau^way  or  fill  (in  case  of  ^  pond  or  dry  chasm), 
a  ferry,  a  ford,  a  change  in  the  line  of  connection,  rwould  an* 
fiwer  as  well;  or  the  vacation  or  abandonment  of  tlie  road,  in 
view  qf  another,  as.  fully  aocommodating  the  .same  travel 
would  be  the  better  policy. 

We  might,  liowever,  have  omitted  this  bit  of  essay  or  criti- 
cism and  disp<  ^qd  of  the  point  upon  authority,  whicU  has 
expressly  decided  that  the  rebuilding  of  a  bridge  substantially 
destroyed  is  not  among  ^•the  repairs  contemplated  by  that 
section."  The  People  ex  rel.  Brokaw  v.  Commissioners  of 
Highways,   118  UK  24:3.    So  much  lurther  notice  has  been 
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taken  of  it)  bqcanse  the  argnmcut  for  appellant  seems  to  rely 
jnainly  on  that  provision. 

The  duty  "  to  consti'uct,"  imposed  by  the  second  clause  of 
the  fame  section,  is  in  terms  limited  to  ''roads"  and  apou 
condition  that  thej  are  "  needed  "  to  be  found  by  the  com- 
nit^eioners,  since  no  other  tribunal  is  indicated  which  is  mat- 
ter of  opinion,  and  so  involving  the  exercise  of  judgment  and 
discretion. 

Section  5  is  of  the  sao^e  character,  enjoining  in  general 
terms  only  "such  care  and  superintendence  of  roads  and 
bridges  a«  the  public  good  may  require,"  they  being  judges. 

Section  13  leaves  the  per  cent  of  tax  to  be  levied  for  road 
and  bridge  purposes  to  be  determined  by  them  in  their  dis- 
cretion, limited  only  by  the  maximum  thereby  fixed.  Of 
course  tliey  must  determine  the  particular  purposes  also,  if 
any  there  may  be,  to  be  accomplished  by  means  of  this  power; 
and  nnless  in  their  judgment  bridge-building  should  be  in- 
c'ndod  among  them  theyar^  not  required  to  estimate  and  levy 
for  it. 

Thattheduty  to  exercise  the  power  given  by  section  14  to  levy 
in  certain  cases  an  additional  amount,  and  that  given  by  section 
19  to  apply  for  county  aid  to  build  a  bridge,  are  not  impera- 
tive, but  discretionary,  and  not  to  be  compelled  by  mandmnua^ 
was  directly  decided  in  the  Brokaw  case,  aupra^  118  III.  244-5. 
And  that  this  is  true  of  the  authority  to  apply  for  the  issue 
of  town  bonds  conferred  by  Sec.  20,  the  only  reniaining  one 
of  tliose  referred  to,  is  sufficiently  manifest  from  the  language 
employed — *'  When  the  commissioners  desii-e,"  etc 

Itisoot  claimed  that  the  (statute  in  terms  makes  the  duty 

• 

M^qnestion  imperative  in  any  case;  nor  that  any  other  pro- 
visions than  those  referred  to  contain  an  implication  to  that 
effect  On  the  contrary,  all  the  pftwers  expressly,  given  to 
^^btainthe  means  requii*ed  for  ite  performance  are  discretion- 
*7'  The  obvious  and  sufficient  reason  for  this,, and  .which 
would  remove  any  doubt  that  might  otherwise  remain,  is  to 
^  found  in  the  character  of  the  duty  itself. 

Whether  a  road  is  obstructed  or  a  bridge  out  of  repair,  is 
^^0  of  pure  fact  that  any  court  or  jury  can  determine  upon 
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evidence  of  an  actual,  visible  condition,  which  may  be  clearly 
seen  and  accurately  described.  The  finding  of  the  fact  deter- 
mines the  duty  absolutely.  A  road  or  bridge  in  public  use, 
certainly  ought  to  be  kept  in  a  condition  that  is  reasonably 
safe  and  convenient  for  such  use.  A  mere  obstruction  or 
defect,  impairing  its  safety  or  convenience,  ought  to  be 
removed  or  repaired,  if  practicable.  A  doubt  about  that  can 
not  exist  in  reason,  and  does  not  in  law.  Tiie  duty  is  therefore 
ministerial,  and  hence  the  statute  imperatively  enjoins  it,  and 
the  courts  will  enforce  its  performance  by  mcmdamtLS^  though 
the  ways  and  means  of  performance,  being  various  and  depend- 
ing on  the  character  of  the  obstruction  or  defect,  may  be  left 
to  the  choice  of  those  who  are  charged  with  the  duty. 

But  whether  a  bridge  shall  be  built  is  always  primarily  and 
necessarily  a  question  whether  it  ought  to  be  built;  whetlier, 
under  the  circumstances,  it  would  be  discreet  to  build  it.  That 
is  not  a  matter  of  fact,  but  of  opinion.  Courts  and  juries  are 
not  organized  nor  competent  to  decide  for  anybody  else,  any 
such  matter.  Opinion  is  free,  and  from  its  nature  can  not  be 
bound.  This  duty,  then,  being  discretionary,  and  the  propriety 
of  its  performance  in  every  case  necessarily  matter  of  opinion 
and  judgment,  it  would  certainly  be  unreasonable  to  make  its 
performance,  in  any,  imperative.  If  it  wei'e  so  made,  then 
the  citizen  least  qualified  to  form  a  sound  judgment  in  the 
matter,  could  compel  its  performance  against  the  unanimous 
judgment  of  all  the  others — judges  and  jurors  included — each 
one  of  whom  has  at  least  an  equal  claim  to  all  the  benefits  of 
wise  and  proper  action  in  the  premises. 

Without  a  clear  expression  on  their  part  it  is  not  to  be 
presumed  that  the  legislature  intended  to  make  it  imperative. 
We  find  in  the  statute  no  such  expression,  and  are  of  opinion 
tliey  have  not  so  made  it.  Mandarnua^  therefore,  will  not  lie 
to  compel  its  performance.  St  Clair  County  v.  The  People, 
85  111.  396. 

Judgment  affirmed. 
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Charles  O.  McFarland 

V. 

Thomas  Ford. 

EtHtntt— Testimony  of  Witness  Contradicted  hy  Party  Offenng  Him — 
CharacttrCan  Not  Be  Directly  Assailed — Instructions. 

1.  While  a  party  may  oot  impeach  the  character  of  his  own  witnefi»,  he 
is  not  bound  by  his  testimony  and  may  contradict  him  by  other  witnesses, 
even  thouj^h  the  pvidunce  so  offered  may  collaterully  have  the  effect  of 
showing  the  witness  is  nnworthy  of  belief. 

2.  Aclauw  in  an  instruction  saying  that  the  party  producing  a  witness 
"is  not  permitted  afterward  to  deny  that  such  witness  is  worthy  of 
belief,"  v  ambifnions  and  erroneous,  and  in  the  circumstaoces  of  the  case 
prewoted,  tended  to  mislead  the  jury. 

[Opinion  filed  November  23,  18S9.] 

Appeal  from  the  Circuit  Conrt  of  Vermillion  Connty;  the 
Hon.  E.  P.  Vail,  Judge,  presiding. 

l^r.  J.  B.  Makn,  for  appellant 

Mcr.^rs.  E.  WiNTEB  and  F.  Bookwalteb,  for  appellee. 

The  appellant  complains  of  appellee's  third  instruction, but, 
we  think,  without  cause.  We  understand  the  rule  to  be,  that 
where  a  party  puts  a  witness  on  the  stand,  that  he  does  thei  e- 
bj  represent  tliat  he  is  worthy  of  belief,  and  can  not  iui peach 
his  general  reputation  for  truth  and  veracity  ;  nor  can  he,  by 
liis  attorney,  in  the  argument  of  tlie  case  to  the  jury,  de- 
nounce the  witness  as  unworthy  of  belief,  as  was  done  in  this 
<^^-  He  may  show  the  fact  to  be  otherwise  than  as  stated 
^y  the  witness,  by  other  testimony.  The  instruction  com- 
plained of  did  not  deny  tlie  right  of  appellant  to  do  that,  and 
in  Bnpport  of  our  position,  we  would  cite  the  following 
anthorities:  Waller  v.  Carter,  8  111.  App.  511;  Toben  v. 
Chicago  City  R.  R.  Co.,  17  111.  App.  82;  Hill  v.  Ward,  2 
Gilm.  296 ;  Bates  v.  Bulkley,  2  Qilm.  394. 
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Wall,  J.  In  this  case  the  evidence  was  very  conflicting, 
and  it  might  be  said  with  propriety  that  a  finding  either  way 
would  not  be  disturbed  if  there  was  no  error  of  law  in  the 
record.  One  of  the  witnesses  called  for  the  plaintiff  failed  to 
testify  as  plaintiff  evidently  expected  he  would,  and  though 
not  very  definite,  his  testimony  on  the  whole  was  favorable  to 
the  defendant.  At  the  instance  of  tlie  defendant  the  court 
gaVe  the  following  instruction: 

"  When  a  party  to  a  suit  puts  a  witness  on  the  stand  he 
thereby  vouches  for  said  witness,  and  that  said  witness  is 
worthy  of  belief,  and  the  party  placing  said  witness  on  the 
stand  is  not  permitted  afterward  to  deny  that  such  witness  is 
worthv  of  belief." 

The  rule  on  the  subject  is  laid  down  by  Greenleaf ,  as  follows : 
*'  When  a  party  offers  a  witness  in  proof  of  his  cause  he 
thereby  in  general  represents  him  as  worthy  of  belief.  He  is 
presumed  to  know  the  character  of  the  witnesses  he  adduces, 
and  having  thus  presented  them  to  the  court  the  law  will  not 
permit  the  party  afterward  to  impeach  their  general  reputa- 
tion fortmth,  or  impugn  their  credibility  by  general  evidence 
tending  to  show  them  to  be  unworthy  of  belief."  Sec.  442. 
**But  it  is  exceedingly  clear  that  tlie  party  calling  the  witness 
is  not  precluded  from  proving  the  truth  of  any  particular 
fact,  by  any  other  competent  testimony  indirect  contradiction 
to  what  said  witness  may  have  testified,  and  this  not  only 
where  it  appears  that  the  witness  was  innocently  mistaken,  but 
even  where  the  evidence  may  collaterally  have  the  effect  of 
showing  that  he  was  generally  unworthy  of  belief."  Sec. 
443.  And  so  the  rule  is  understood  in  this  Stale.  Hockwood 
V.  Poundstone,  38  111.  199;  Tobin  v.  C.  C.  Ry.  Co.,  17  111. 
App.  82.  While  a  party  may  not  impeach  the  character  of 
his  own  witness,  he  is  not  bound  by  his  testimony,  and  may 
contradict  him  by  other  witnesses,  even  though  the  evidence 
so  offered  may  collaterally  have  the  effect  of  showing  the 
witness  is  unworthy  of  credit. 

This  rule  of  law  is  rather  for  the  guidance  of  the  court  in 
determining  what  evidence  is  admissible  than  for  the  infor- 
mation of  the  jury. 
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Indeed  it  is  difficult  to  see  what  occasion  there  would  be  to 
tlius advise  the  jury  in  such  a  case  as  this,  if  in  any  case. 
No  impeaching  testimony  was  before  the  jury,  but  there  was 
testimony  in  contradiction  of  the  witness  referred  to,  and  the 
jnry,  when  seeking  to  apply  this  instruction  to  the  evidence, 
would  naturally  assume  it  was  applicable  to  such  contradictory 
proof.  It  must  have  had  this  effect  if  it  had  any.  The  last 
clanse  is  at  best  somewhat  ambiguous  and  inaccurate  in  say- 
ing that  the  party  producing  the  witness  "  is  not  permitted 
afterward  to  deny  that  such  witness  is  worthy  of  belief."  In 
oneway  he  may^  in  a  certain  sense,  deny  the  credibility  of  the 
witness,  that  is,  by  producing  such  an  array  of  contradictory 
proof  as  to  overwhelm  and  extinguish  him« 

It  was  error  to  give  the  instruction  and  we  are  of  opinion 
that  it  manifestly  tended  to  mislead  the  jury.  The  judgment 
will  tfaorefore  be  reversed  and  the  cause  remanded. 

Reversed  and  re^nanded* 


John  W.  Garber 

V. 

Keztah  Myers,  Administratrix,  etc, 

^ower  of  Attorney — Bevocation  by  Death. 

The  recital  in  a  power  of  attorney  of  the  specific  purpo««e  for  which  it  wn« 
pven,  (o  ^j^.^  ^  collect  a  debt  due  the  constituent,  and  with  the  proceeds 
P'^yan  oblifration  of  his,  does  not  affect  its  character  as  a  naked  power, 
"Or  prf>.sently  divest  or  invest  an  interest  in  the  fund;  and  the  collection  of 
the  debt  by  the  attorney,  after  the  death  of  the  constitwnt,  and  the  appli- 
cation of  the  proceeds  to  the  payment  of  the  specified  oblipration  of 
aecenaed,  does  not  release  deoeased^s  debtor  from  subsequently  paying  the 
administrator. 

[Opinion  filed  November  23,  1889.] 

Appeal  from  the  Circuit  Court  of  Tazewell  County;  the 
Hon.  N.  W.  Qbbkw,  Judge,  presiding. 

Mr.  J.  W.  DoFOHKBTY,  for  appellant 
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Mr.  B.  S.  Peettyman,  for  appellee. 

Pleasants,  P.  J.     Appellant  was  to  pay  appellee's  dece- 
dent, for  a  lease  of  certain  land  assigned  to  him,  $40  on  Sep- 
tember 1,  18S7,  and  $150  annually  thereafter  for  four  years. 
On  the  22d  of  May,  1887,  in  contemplation  of  atrip  west,  the 
deceased  executed  to  John  W.  Dougherty  a  formal  power  of 
attorney  to  collect  this  money  or  any  other  that  might  be  due 
to  him,  to  prosecute  and  defend  suits,  and  gcnorally  to  «(ttend 
to  any  business  in  which  he  might  be  interested,  in  Tazewell 
county  or  elsewhere.     On  the  24th  he  borrowed  of  Denhart 
&  Company  $225  on  his  note,  signed  also  by  G.  R.  Hornish,   . 
at  thirty  months,  with  interest ;  and  on  the  same  day  signed  a 
paper,  witnessed  by  Dougherty,  reciting  the  suretyship  of   • 
Hornish  on  said  note,  his  own  desire  'Uo  secure  and  indemnify 
him  against  loss  in  csiso  he  should  have  to  pay  it,"  and  the  . 
indebtedness  of  appellant  to  him  as  above  stated,  and  author- 
izing his  "  agent,"  said  Dougherty,  "  to  collect  said  rents  and  • 
apply  the  same   to  the  payment  of  said  notes  when  due."  . 
The  lease,  with  the  assignment  thereunder  written,  was  left 
with  Dougherty,  and  on  it  when  offered  in  evidence  there 
api^eared  receipts  of  $40  as  of  August  29,  1887,  and  of  $150 
as  of  August  11,  1888.     Myers  died  intestate  while  on  a  visit 
at  the  residence  of  his  son,  in  Iowa,  on  the  10th  of  August, 
1887,  and  letters  of  administration  were  issued  to  his  widow, 
the  appellee,  on  the  8th  of  August,  18SS.     Soon  after,  she 
exhibited   them   to  appellant,   and   as   administratrix  made 
demand  of  what  had  become  due  for  the  lease  assigned  to 
him,  which  he  refused,  claiming  tliat  he  had  paid  it  to  Dough- 
erty at  the  time  specified  in  the  receipt  referred  to,  and  deny- 
ing her  right  to  collect  them  if  he  had  not.     Thereupon  on 
November  10,  1888,  she  brought  this  suit  before  a  justice  of 
the  peace,  which,  on  appeal  from  his  judgment,  was  tried  by 
a  court  without  a  jury,  and  resulted  in  a  judgment  in  her 
favor  for  $190. 

The  only  question  is,  whether  the  payment  so  made  to 
Dougherty  after  the  death  of  Myers  extinguished  the  claim 
of  his  estate  j^n?  tanto.    It  involves  nothing  but  the  construe- 
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tioQofthefte  two  instniments,  and  in  our  opinion  there  is  but 
little  room  for  it  in  either.  The  first  was  a  power  of  attorney 
in  the  nsaal  form,  for  and  in  the  name,  place  and  stead  of  the 
conetitncDt,  to  attend  to  his  business  generally,  and  inclading 
Bpecificallj  tlie  collection  of  this  indebtedness  coming  due 
from  the  appellant.  Not  being  coupled  with  any  interest  in 
the  attorney  it  was  revoked  by  the  death  of  Myers.  The 
other  also  was  but  a  naked  power  of  attorney,  though  not  in 
the  usual  form,  and  limited  to  the  collection  and  application 
of  this  indebtedness.  Its  recital  of  the  specific  purpose  for 
which  it  was  given  did  not  affect  its  character  as  a  naked 
power  in  Dougherty,  nor  presently  divest  or  invest  any  exist- 
ing interest  in  the  fund.  It  was  a  simple  declaration  of  an 
intention,  then  entertained,  not  even  amounting  to  a  promise 
to  pay  a  certain  note  out  of  that  fund  ;  and  while  the  execu- 
tion of  the  power  would  inure  to  the  benefit  of  the  surety 
thereon  and  of  the  holder,  it  was  none  the  less  to  be  for  and 
on  behalf  of  Myers  and  in  his  name,  place  and  stead.  This 
wa8  not  SQch  an  assignment  or  appropriation  of  the  fund  as 
would  give  them,  or  either  of  them,  a  specific  lien  upon  it,  at 
law  or  in  equity.  They  could  not  have  collected  it  rightfully  in 
their  own  name  or  otherwise,  by  virtue  of  anything  contained 
in  fhat  pa])er.  Authority  to  do  so  was  thereby  given  to 
l^n|gherty  alone,  on  the  ground  of  personal  confidence,  and 
as  tlfce  mere  agent  of  the  giver.  It  also  was  therefore  revo- 
Mq  at  his  pleasure,  during  life,  and  was  revoked  by  his  death. 

This  view  of  it,  in  reference  to  the  rights  of  Homish  and 
of  Denhart  &  Company,  seems  to  us  to  be  in  accord  with 
the  law  as  now  well  settled.  Rogers  v.  Hosack's  Exec'r,  18 
Vend.  319;  Christmas  v.  Russell,  14  Wall.  70 ;  Huntv.Ros- 
mier,  8  Wheat.  174,  201 ;  Nevil  v.  Jackson,  5  Pet.  580. 

Ve  hold,  then,  that  the  two  payments  in  question — the  first 
of  which  was  made  nineteen  days  after  the  death  of  Myers 
--did  not  bind  his  estate  nor  bar  the  claim  here  made;  nor  is 
the  case  changed  by  the  fact,  if  it  be  a  fact,  that  the  sum  last 
paid  was  applied  on  the  note  before  this  suit  was  brought. 

Judgment  affirmed. 

Vol  XXXTI  If 
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Henry  Allphin 

V. 

Adam  M.  Working. 

Master  and  Servant — Recovery  of  Wngea. 

Judgrment  of  the  court  below,  in  an  action  on  an  account  for  labor  per- 
formed, IB  affirmed,  without  review  in  the  opinion,  of  the  several  itenu. 

[Opinion  filed  November  23,  1889.] 

Appeal  from  the  Circuit  Court  of  Hancock  County ;  tlie 
Hon.  C.  J.  ScoFiELD,  Judge,  presiding. 

Messrs.  Maok  &  Son,  for  appellant. 

Messrs.  O^Haba  &  Scofisld  and  W.  H.  Mead,  for  appellee. 

Per  Curiam,  This  action  was  in  assumpsit  to  recover,  by 
appellee  against  appellant,  for  work  done  for  him  at  Leoti, 
Kansas,  in  the  construction  of  several  buildings  at  that  point, 
and  for  failure  on  the  part  of  appellant  to  pay  the  amount 
claimed  to  be  due  under  the  contracts  and  arrangements 
entered  into  between  the  parties.  The  record  is  quite  volumi- 
nous and  involves  considerable  labor  to  investigate  the  various 
items  of  account  and  payment.  This  we  have  done  and  feel 
satisfied  that  the  remittitur  entered,  of  J400,  cured  the  error 
of  the  verdict,  and  that  the  judgment  of  $1,062.39  is  a  fair 
and  legal  adjustment  of  the  matters  in  dispute  between  the 
parties. 

It  would  serve  no  useful  purpose  to  review  the  evidence, 
and  the  various  questions  suggested  by  counsel  upon  the  mat- 
ters of  account  between  the  parties. 

Believing  as  we  do  that  the  judgment  is  right,  and  that  no 
substantial  error  was  committed  by  the  court  below,  the  judg- 
ment of  the  Circuit  Court  will  be  affirmed. 

Judgment  affirmed. 
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City  op  Champaign 

V. 

Sarah  E.   Jones. 

MuniripaJ  Corporaiion» — Personal  Injuries — Action  against  City  for 
'^tnWgenct— Injury  the  Result  (jf  Negligence  and  Accident  Combined — 
Uahility  of  Dtfendant. 

1.  Where  an  injury  is  the  resalt  of  accident  and  the  fanit  of  the 
defendant  combined,  and  each  is  necessary  in  the  combination  to  produce 
tbe  injury,  the  defendant  is  liable  therefor. 

2.  In  an  action  against  a  city  for  alleged  negligence  in  the  care  of  its 
streets,  where  the  evidence  showed  that,  on  the  first  of  March,  the  mud  and 
■Imh  had  heen  scraped  to  the  middle  of  the  street,  and  allowed  to  remain 
there  in  a  ridge  over  night,  when  it  froze,  and  was  not  removed  for  a  week, 
when  the  accident  occurred,  this  court  holds  that  the  jury  were  warranted 
in  finding  that  the  city  was  guilty  of  negligence. 

[OpinioD  filed  November  23,  1889.] 

Appeal  from  the  Circuit  Court  of  Champaign  County;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Mesera  S.  Philbbiok,  Gborob  W.  Gbek  and  E.  L.  Swebt, 
for  appellant. 

Messrs.  Ray  &  Slausoit,  for  appellee. 

Pleasakts,  J.  The  city  of  Champaign,  in  undertaking  to 
clean  its  main  street,  which  was  paved  with  brick,  on  the  2d 
of  March,  1888,  caused  the  mud  and  dirt  thereon  to  be  scraped 
together  in  a  row  along  the  middle  of  it,  which  on  that  night 
there  froze  solid,  and  so  remained  until  after  the  9th,  when 
the  injnry  for  which  this  action  was  brought  was  received. 
As  appellee,  on  that  day,  in  a  two-wheeled  cart  drawn  by  an 
old  and  gentle  horse,  was  driving  on  an  easy  trot  between  a 
hitched  team  and  the  mudrow,  the  team  suddenly  backed, 
whereat  her  horse  swerved  toward  the  mudrow,  causing  the 
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left  wheel  to  strike  it,  and  the  cart  to  be  80  tilted,  and  its 
motion  so  arrested  as  to  throw  her  out.  For  the  injury  thereby 
sustained,  which  was  severe  and  permanent,  she  recovered 
judgment  below  for  $2,000.  No  complaint  is  here  made  of 
the  amount  awarded  her,  if  the  city  is  liable  at  all,  nor  of  any 
action  of  the  court  except  its  refusal  to  set  aside  the  verdict 
as  being  against  the  law  and  the  evidence.  But  it  is  said  tliat 
this  mud,  after  it  was  so  frozen,  could  not  be  removed  without 
the  use  of  the  pick,  which  would  endanger  the  pavement;  that 
the  condition  of  the  street  was  patent  and  known  to  the  appel- 
lee; and  that  her  own  carelessness  in  attempting  to  pass  tlie 
hitched  team  on  a  trot,  in  so  narrow  a  way,  was  the  cause  of 
the  injury.  The  case  of  the  City  of  Ccntralia  v.  Krouse,  64 
III.  19,  is  cited  and  relied  on  as  decisive  of  this. 

There  the  dangerous  condition  of  the  sidewalk  was  wholly 
due  to  a  disastrous  fire,  followed  by  sleet,  and  the  city  was  in 
no  way  at  fault,  while  the  plaintiff  saw  the  danger  of  the 
attempt  to  pass  over  it  and  took  the  risk,  thons;h  there  was  a 
safer  way  that  was  only  a  little  longer.  Lovinguth  v.  City 
of  Bloomington,  71  111.  238;  City  of  Qiiincy  v.  Barker,  81  Id. 
300,  and  C*  B.  &  Q.  R  R  Co.  v.  Dougherty,  12  111.  App.  189, 
also  cited,  are  all  cases  of  contributory  negligence.  In  none 
of  them  do  we  see  any  likeness  in  principle  to  the  case 
at  bar.  Here  tlie  condition  of  the  street  complained  of  was 
due  to  the  time  and  manner  of  doing  the  work.  For  these  the 
city  alone  was  res])onsible;  and  whether  there  was  carelessness 
in  choosing  them  as  it  did  was  a  question  for  the  jury.  The 
street  superintendent  says:  "  When  it  was  first  shoveled  up 
the  stuff  was  slushy,  kind  of  running,  and  without  having  a 
water-bed  you  couldn't  haul  it."  A  jury  might  think  it  care- 
lessness to  have  it  shoveled  up  until  he  could  haul  it;  cer- 
tainly it  was  less  dangerous  and  inconvenient  as  spread  over 
the  street,  than  as  shoveled  up  in  the  middle  of  it  And  he 
ought  to  have  known  that  slushy  stuff  like  that,  exposed  to  the 
weather  in  this  climate,  is  liable  to  freeze  in  any  night  about 
the  first  of  March,  and  to  remain  frozen  for  ^ays.  So,  the 
jury  might  have  found  it  easily  practicable,  by  a  reasonably 
careful  use  of  the  pick,  and  therefore  a  reasonable   duty  of 
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the  citj,  to  remove  it  or  a  substantial  part  of  it,  promptly. 
They  must  have  found  it  negligent  in  some  of  these  particu- 
krs,  and  we  are  not  prepared  to  say  it  is  clear  the  evidence  did 
not  waiTant  snch  finding. 

But  the  street  was  not  closed.     The  city  authorities  invited 

its  nse,  notwithstanding  the  mndrow.     It  was  the  principal 

basiness  'street  of  the  city,  and  they  knew  it  was  and  would 

be  used  and  occupied  as  before  by  teams  and  veliicles  hitched 

and  in  motion.     On  the  occasion  in  question  there  was  no 

apparent  danger  in  appellee's  attempt  to  drive  between  the 

rid^e   and   the  hitched   team.      Any   ordinarily   com|3etent 

driver  with  an  ordinarily  safe  horse  might  make  it  without 

incarriDg  the  imputation  of   rashness  or  carelessness.     She 

was    an  experienced   driver,  with    a  very  safe  horse.     Her 

injury  was  not  caus^ed  by  her  own  act  or  neglect,  as  in  cases 

of  contributory  negligence.     There  was  room  enough  for  her 

pa8sa|(e,and  her  driving  was  good  enough  to  make  it  safely. 

Jler  injury  was  attributable  in  part  to  accident — the  restless- 

Dess  and  backing  of  the  other  team — for  which  nobody  was 

to  blame;  but  in  part  also  to  the  mudrow,  without  which  it 

W'ould  not  have  been  done;  and  for  this  the  city  alone  was 

'^S|K>nsible.     Where  an  injury  is  the  result  of  accident,  and 

"le  fault  of  the  defendant  combined,  and  each  is  necessary  in 

*'*e  combination  to  produce  it,  the  defendant  is  liable.     City 

^^  Joliet  V.  Verney,  35  111.  58;  City  of  Bloomington  v.  Bay, 

^2  111.  503;  City  of  Lacon  v.  Pace,  48  111.  500;  Village  of 

^^nterville  v.  Cook,  opinion  lately  filed  at  Mt.  Vernon,  but 

^ot  yet  reported. 

Judgment  affirmed. 


Samuel  Ritchie 

V. 

Village  of  Warbensburg. 

Praefiee — Prosecution  under  Village  Ordinance — Appeal  from  Justice. 
1.   Although  a  motion  appears  in  the  record,  yet  where  it  bears  no  fila 
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mark  and  it  does  not  appear  that  it  was  brought  to  the  attention  of  the 
court  below,  no  error  ciin  bo  held  to  have  been  committed  regarding  it. 

2.  Where  on  trial  in  the  County  Court  of  an  appeal  from  a  justice, 
papers  are  missing  which  the  transcript  shows  to  have  been  issued  by  the 
justice,  the  proper  practice  is  to  issue  a  rule  on  the  jnntice  to  send  them  up, 
or  if  they  have  been  lost  to  require  the  plaintiffs  to  supply  copies. 

3.  An  objection  to  the  admission  of  evidence  can  not  be  urged  here,  the 
same  not  having  been  s^iecificaily  called  to  the  attention  of  the  trial  court. 

[Opinion  filed  November  23,  1889.] 

Appeal  from  the  County  Court  of  Macon  County;  the 
Hon.  W.  E.  Nelson,  Judge,  presiding. 

Mr.  I.  D.  Walker,  for  appellant 

Messrs.  Mills  Brothers,  for  appellee.  ^ 

Wall,  J.  This  was  a  prosecution  begun  before  a  justice 
of  the  peace  for  violation  of  section  17,  ordinance  No.  3  of 
the  village  of  Warrensburg.  The  defendant  was  fined  ?3  by 
the  justice  and  appealed  to  the  County  Court,  where  upon  a 
trial  by  jury  he  was  again  fo^ind  guilty  and  the  same  fine 
was  imposed.  By  further  appeal  the  case  is  brought  here. 
It  is  urged  that  the  court  erred  in  not  dismissing  the  case  for 
the  reason  there  was  no  complaint  or  warrant  on  file.  Such 
a  motion  appeal's  in  the  record  but  it  bears  no  file  mark  and 
it  does  not  appear  that  it  was  ever  brought  to  the  notice  of 
the  court.  Hence  there  "was  no  error  committed  by  the  court 
in  regard  to  it. 

The  transcript  from  the  justice  of  the  peace  shows  there 
was  a  complaint  for  violating  the  section  of  ordinance  above 
named,  and  if  these  papers  were  missing  the  correct  practice 
would  have  been  to  enter  a  rule  upon  the  justice  to  send  them 
up  or  if  there  was  reason  to  believe  they  were  lost  or  de- 
stroyed, the  plaintiffs  might  have  been  required  to  supply 
copies. 

It  is  objected  the  court  erred  in  admitting  the  ordinance  in 
evidence. 

The  only  reason  suggested  to  the  court  for  not  permitting 
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the  ordinajice  to  be  read,  was  that  the  complaint  and  warrant 
were  not  among  the  iiles.  This,  of  course,  was  not  a  valid 
objection. 

The  transcript  enfficiently  showed  what  section  of  the 
ordiDance  the  snit  was  based  upon  and  if  parties  went  to  trial 
without  the  original  complaint  or  a  copy  of  it,  there  was  no 
.  occasion  to  exclude  the  evidence,  because  of  the  absence  of 
such  papers.  Nor  is  it  competent  now  to  arge  an  objection 
not  then  specifically  presented  to  the  court.  Doyle  v.  Village 
of  Bradford,  90  111.  416;  Garrick  v.  Chamberlain,  97  111.  620. 
The  remaining  objection,  that  the  verdict  is  against  the 
evidence,  mast  also  be  overruled. 

There  was  sufiicient  proof  to  warrant  the  jury  in  finding 
defendant  guilty,  and  though  there  was  conflict  in  this  respect 
&Qd  though  the  degree  of  guilt  was  not  extreme, as  is  attested 
b/  the  small  fine  imposed,  wo  are  not  inclined  to  interfere. 
The  judgment  is  afiSrmed. 

Judgment  affirmed. 


Sabah  Fleming 

V. 

•  •  

Samuel  G.  Weagley  et  al. 

Pradice — Fraudulent  Conteyanceft — Cross-Bill — Attempt  to  File  with' 
wt  Leave  qf  Ccurt — Not  Constructive  Notice — Laches — Husband  and  Wife 
—Husband  as  Witness, 

L  A  paper  filed  by  a  third  party  in  an  equity  case,  purporting  to  be  a 
er068-bill,  without  leave  of  court,  is  not  constructive  notice  to  the  parties  to 
the  action  of  the  claims  therein  set  up. 

2.  Whether  or  not  the  complaining  party  in  an  equity  suit  has  been  guilty 
of  such  laches  as  to  bar  his  right  to  relief  depends  largely  upou  the  circum- 
stances of  the  particular  case,  and  the  final  decision  of  the  question  is  largely 
committed  to  the  chancellor. 

8.  In  an  action  by  creditors  of  the  husband  to  set  aside  a  conveyance  of 
real  property  made  to  the  wife  by  the  husband,  the  latter  is  a  competent 
witnesi)  for  the  wife. 

4.  The  husband  has  the  right  to  prefer  the  claim  of  his  wife  to  that  of 
other  creditors. 
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5.  la  the  case  presented,  this  court  holdR  that  there  was  no  sufficient 
evidence  to  impeach  the  conveyance  to  the  wife  as  fraudulent,  the  creditor 
not  having  any  lien  at  the  time  the  conveyance  w^is  mnde.  and  there  bein^ 
evidence  to  show  that  the  property  in  question  was  purchased  with  funds 
derived  from  the  wife^s  estate. 

[Opinion  filed  November  23,  18S9.] 

Appbal  from  the  Circuit  Court  of  Morgan  County;  the  Hon. 
C.  Epleb,  Judge,  presiding. 

Mr.  M.  T.  Laymak,  for  appellant. 

Messrs.  B&owk  &  Kibby,  for  appellees. 

Pleasants,  P.  J.  On  Murch  4,  1883,  Weagley  and  Boyce, 
as  creditors  of  Robert  C.  Johnson,  filed  their  bill  in  chancery, 
to  set  aside  a  deed  of  conveyance  by  said  Johnson  and  Eliza 
J.,  his  wife,  to  Martin  H.  Cassell,  of  certain  lots  in  Jackson- 
ville, executed  on  the  17th  of  August,  1876,  and  another  of 
the  same  date  from  said  Cassell  to  said  Eliza  J.,  of  the  same 
lots,  and  to  subject  said  lots  to  the  payment  of  their  claim. 
The  three  parties  to  these  deeds  only  were  made  defendants. 

On  the  13th  of  June,  1883,  Johnson  and  his  wife  filed  their 
answer  denying  the  fraud  charged  in  the  bill,  and  setting  up 
several  distinct  defenses — among  others,  that  before  the  exe- 
cution of  these  deeds  the  equitable  title  to  said  lots  was  in 
Mrs.  Johnson,  that  complainants'  claim  arose  out  of  transactions 
subsequent  to  the  execution  of  said  deeds,  of  which  complain- 
ants then  had  notice,  and  that  the  defendant  Bobert  C.  John- 
son retained  an  abundance  of  means  to  pay  all  his  existing 
liabilities. 

On  the  19th  of  September,  1883,  appellant  here  filed  a  paper 
in  the  case  which  purported  to  be  a  cross-bill,  rehearsing  the 
facts  alleged  in  the  original  bill,  and  averring  that  at  the  time 
of  the  execution  of  said  deeds  she  held  a  note  signed  by  said 
Johnson  as  surety,  for  $850;  that  at  the  May  term,  1877,  she 
obtained  judgment  thereon  against  him  and  Peter  Til  ton  (the 
principal)  for  $1,038.89  and  costs,  on  which  execution  was 
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issned  July  9,  1877,  and  returned  October  5,  1877,  iineatis- 
fiod;  that  this  judgment  was  prior  to  that  of  Weagley  and 
Boyce,  who,  with  the  defendants  in  the  original  bill,  are  named 
defeudants;  and  that  said  conveyances  were  fraudulent  and 
void  as  to  creditors.  It  asks  that  they  be  set  aside  and  the 
lots  sold  to  satisfy  her  judgment,  and  for  general  relief. 

After  several  continuances,  on  motion  of  the  complainants 
ID  the  original  bill,  this  paper  was  stricken  from  the  files 
December  13,  1887,  for  the  reasons  that  apx)ellant  was  not  a 
defendaDt  to  the  original  bill  and  had  tiled  the  paper  without 
an  answer  and  without  the  leave  of  court.  She  then  obtained 
leave  to  interplead  as  defendant  to  said  bill,  and  to  answer  the 
same  and  file  a  cross-bill,  and  in  pursuance  thereof,  on  the  26th 
of  that  montli  filed  her  answer  denying,  on  information  and 
belief,  the  allegations  of  the  bill,  and  averring  as  in  the  paper 
tliat  had  been  stricken,  and  also  re-tiled  that  paper  as  a  cross- 
bill. 

The  defendants  Johnson  and  wife  answered  this  cross-bill, 
admitting  the  note,  judgment,  execution  and  return  as  therein 
alleged,  and  that  said  judgment  was  prior  to  that  of  Weagley 
and  Boyce,  but  denying  that  she  had  any  lien  upon  the  lots  at 
the  time  of  the  conveyances  attacked,  or  that  they  were  made 
to  defraud  creditors,  and  claiming  that  the  lots  had  been  pur- 
chased with  money  of  Mrs.  Johnson  and  the  equitable  title 
was  in  her.  They  also  claimed  that  the  statute  of  limitations 
had  run  against  her  judgment  before  she  tiled  the  cross-bill. 
Veagley  and  Boyce  also  answered,  denying  all  the  material 

Allegations  in  said  cross-bill.  Appellant  afterward  obtained 
leave  to  amend  it,  and  on  the  27th  of  December,  1888,  tiled 
&&  amendment  avemng  that  her  judgment  was  revived  by 
^re  facias  on  May  19,  1888,  that  execution  on  the  revived 
jndgment  was  issued  September  8,  1888,  and  returned  un- 
satisfied, and  that  said  judgment  is  in  full  force. 

The  amended  cross-bill  was  dismisse4  on  motion  of  defend- 
ants for  the  reason  that  when  the  original  was  tiled  she  had 
no  enforceable  judgment;  but  leave  was  given  her  to  with- 
draw and  re-tile  it  as  an  original,  which  she  did.  The  defend- 
ants Johnson  answered  as  to   the    former    cross-bill   and 
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aip.cnded  cross-bill,  Betting  up  the  same  grounds  of  right  to 
make  the  conveyances  complained  of  as  were  stated  in  their 
answer  to  the  original  bil^  denying  that  the  judgment  of 
appellant  had  been  revived  and  execution  thereupon  issncd 
and  returned  as  alleged,  and  claiming  that  by  her  own  laches 
she  had  lost  whatever  right  she  might  have  had  to  the  relief 
here  souglit. 

The  issues  having  been  made  up  and  proofs  taken,  the 
court,  on  final  hearing,  dismissed  both  the  original  <and  cross- 
bills, from  which  decree,  so  fa,r  as  related  to  the  cross-bill,  the 
complainant  therein  took  this  appeal. 

On  what  particular  ground  the  court  based  its  action,  we 
are  not  advised.     The  premises  in  question  are  tiie  homestead 
of  the  appellees ;  the  conveyances  assailed  were  recorded  on 
October  9,  1S76,  and  the  appellees  have  been  in  actual  occu- 
pation  of   them   continuously   from  that  time.     Appellant's 
judgment  was  obtained  in  Maj',  1S77.     If  she  can  be  said  to 
have  asserted  her  claim  in  September,  18S3,  when  she  filed 
t  le  paper  that  was  stricken,  tliere  was  a  long  delay  for  which 
no  reason  has  been  given.     But  that  paper  was  not  construct- 
ive notice  to  appellees  of  the  claim  here  made,  and  whether 
they  had  actual  notice  of  it  or  of  that  pa]>er  before  December, 
1887,  when  the  motion  was  made  to  strike  it  from  the  files^ 
does  not  appear.     If  they  had,  it  was  no  better  than  a  verbal 
notice  given  on  the  street,  which  would  not  be  an  act  of  dili- 
gence in  the  sense  of  the  law.     The  earliest  assertion  of  her 
present  claim  that  could  be  considered  effective  was  made 
December  26,  1887,  and  that  was  when  her  judgment  could 
not  have  been  enforced  against  any  property  of  Robert  C. 
Johnson.     An  J  since  what  is  laches  depends  so  much  upon 
the  special  circumstances,  its  determination  is  so  far  com- 
mitted to  the  chancellor  that  if  he  regarded  the  neglect  and 
delay  here  appearing  as  sufficient  reason  for  dismissing  the 
cross-bill    we   ought    not  to   overrule   his    judgment     But 
whether   he   did  so  regard   it  we   are  not  advised ;   and  in 
another  view  of  the  case  we  deem  it  unnecessary  to  express 
our  own  opinion  upon  that   question.     That   view  makes  it 
also  unnecessary  to  decide  whether  the  amount  and  character 
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of  the  property  retained  by  Johnson  would  justify  the  gift  ol 
that  in  qaestion  to  his  wife.  We  think  the  decree  was  fairly 
sapported  by  the  evidence  tending  to  show  that  these  convey- 
ances were  not  without  a  valuable  and  sniiicient  consideration. 
Johnson  married  his  wife  in  1856.  They  both  testified 
that  in  1861  her  father  purchased  and  caused  to  be  conveyed 
to  her  certain  lands,  which  she  sold  to  Charles  Pratt  for 
$2,300;  that  it  was  then  expressly  agreed  between  them  that 
this  money  should  be  invested  for  her  benefit,  and  when,  with 
the  profits,  it  should  come  to  be  enough  to  pay  for  a  home  for 
herself  and  children,  satisfactory  to  her,  it  should  be  so 
applied  and  the  deed  therefor  be  taken  in  her  name.  He 
states  a  series  of  purchases  and  sales  following,  in  each  instance 
at  an  advanced  price,  and  that  these  purchases  were  made, 
first,  with  the  money  received  from  Pratt,  and  thereafter  with 
the  proceeds  of  preceding  sales ;  that  with  a  portion  of  the 
ntonej  so  increased  he  purchased  of  B.  O.  Grierson,  on  March 
20, 1869,  for  $2,250,  the  lots  in  question,  then  unimproved, 
and  for  the  house  he  built  thereon  and  the  other  improve- 
ments paid  $6,450,  out  of  the  same  fund,  and  other  money 
from  her  share  of  the  proceeds  of  Missouri  land  belonging  to 
tlie estate  of  lier  father;  that  not  a  dollar  of  his  own  means 
was  put  into  tlie  property;  and  that,  tliough  he  took  the  deed 
on  the  several  purchases  mentioned  in  his  own  name,  he 
believed  his  wife  did  not  know  it  All  of  tlie  deeds  referred 
to  were  put  in  evidence,  and  so  far  as  they  go,  confirm  his 
statements  and  show  an  increase  of  the  fund  to  $6,000. 

Mrs.  Johnson  testified  to  the  same  express  agreement  with 
her  husband,  to  the  same  understanding  as  to  the  investments, 
and  to  her  ignorance  of  the  fact  that  the  deeds  of  the  lands  so 
purchased  were  not  in  her  name,  until  jnst  before  the  con- 
veyances here  in  question  were  executed.  Appellant  then 
had  no  lien  on  the  property. 

There  was  no  evidence  in  contradiction  of  any  of  these  state- 
ments. On  behalf  of  appellant,  Mrs.  Loar,  a  near  neighbor 
and  intimate  friend  of  the  Jolmsons,  stated  that  she  heard 
both  of  them  at  different  times  speak  of  these  conveyances 
about  the  time  they   were    executed  —  Mr.    Johnson,   she 
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thon^lit,  tetfore  that  time — but  was  uncertain  as  to  dates.  The 
substance  of  what  they  said,  as  she  understood  it,  was  that 
they  were  made  or  to  be  made  ^^to  keep  from  paying  this 
security  debt  of  Mr.  Tilton."  Mr.  Johnson  stated  that  he 
had  no  recollection  of  any  such  remark  and  was  not  clear  as 
to  any  conversation  with  her  on  that  subject,  but  might  have 
said  to  her  he  owed  his  wife,  or  had  this  arrangement  with 
her,  and  thought  it  his  duty  to  make  this  title  in  her  before 
he  paid  any  security  debt  Mrs.  Johnson  denied  that  she  so 
stated,  and  said  she  did  not  then  know  her  husband  was  secu- 
rity on  a  note  of  Tilton,  or  indebted  on  any  note. 

Appellant  also  took  and  introduced  the  deposition  of  Mrs. 
Boyce,  the  widow  of  Mrs.  Johnson's  brother ;  but  as  it  all 
related  to  gifts  of  money  by  their  father  to  his  children — 
inferentially  of  $600  to  each — long  before  his  gift  to  Mrs. 
Johnson  of  the  land  from  which  they  claim  to  have  derived 
the  means  that  paid  for  their  homestead,  we  fail  to  see  its 
relevancy  here.     It  does  not  tend  to  disprove  that  claim. 

And  if  their  testimony  is  to  be  believed  this  homestead 
property  was  specifically  due  from  Johnson  to  his  wife.  At 
the  time  of  these  conveyances  there  was  no  lien  upon  it.  He 
had  a  right  to  put  the  title  in  his  wife  for  the  purpose  of 
securing  it  to  her  against  any  that  were  threatened.  The 
statement  to  Mrs.  Loar,  as  she  relates  it,  is  no  evidence  of  an 
intention  to  defraud  appellant,  although  the  effect  of  the  con 
veyance  was  and  was  intended  to  be  to  prevent  her  from  mak- 
ing her  debt  out  of  that  property.  He  had  the  right  so  to 
prefer  the  claim  of  his  wife.  Tomlinson  v.  Mathews,  98  III. 
178,  and  cases  there  cited.  He  was  a  competent  witness  for 
her.     Eads  v.  Thompson,  109  111.  87. 

The  court  properly  overruled  the  offer  of  appellant  to  prove 
that  the  controversy  with  Weagley  and  Boyce  had  been  com- 
promised and  settled.  It  could  have  no  bearing  on  any  issue 
between  her  and  the  Johnsons.  Perceiving  no  error  in  this 
record  the  decree  will  be  affiimed. 

Decree  affirmed. 
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Celia  Ann  Metebs 

V. 

Benjamin  Meters. 

Pttrenf  and  Child — Adoption — AppeaL 

An  appeal  to  tbe  Cucnit  Court  wfll  not  lie  from  an  order  enterpd  br  fbe 
CoQuty  Uart  for  the  adoption  of  a  child  under  the  prorisioiis  of  Chap.  4, 

US. 

[Opinion  filed  November  23,  18S9.] 

Appkal  from  the  Circnit  Conrt  of  Coles  County;  the  Hon. 
J.  F.  Hughes,  Judge,  presiding. 

Mr.  F.  K.  Dunn,  for  appellant 

Messrs.  Craiq  &  Craig,  for  appellee. 

Conger,  J.  Benjamin  Meyers  filed  a  petition  in  the  Conrty 
Conrt  of  Coles  County,  under  the  provisions  of  Chap.  4  of 
tlie  Revised  Statutes,  entitled,  "  Adoption  of  Children,"  for 
the  adoinion  of  Lnella  May  Meyers;  ^alle^^  that  she  is  a 
female  child  about  seven  years  old;  that  her  mother,  Cclia 
Ann  Meyers,  is  a  resident  of  St  Louis,  Missouri,  and  docs 
oot  consent  to  the  adoption ;  that  petitioner  is  the  frrand- 
father  of  said  child  and  its  father  is  unknown  to  petitioner; 
that  petitioner  has  had  the  custody,  control  and  educa- 
tion of  the  child  since  her  birth ;  that  she  was  abandoned 
when  two  years  old  by  her  mother,  who  has  since  followed  a 
life  of  prostitution  and  not  contributed  anything  to  the  su  im- 
port of  said  child;  that  petitioner's  wife  is  dead  and  he  is  able 
financially  to  care  for  said  child,  owning  eighty  acres  of  land  in 
Humlwit  Township,  worth  $3,200,  and  persona!  proj^erty 
worth  about  $600.     Prayer  for  an  order  of  adoption." 

The  County  Court  made  the  order  of  adoption  as  prayed 
for,  whereupon  appellant,  the  mother  of  the  child,  prayed  for 
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and  obtained  an  appeal  to  the  Circuit  Coart,  when,  upon 
motion  of  appellee,  her  appeal  was  dismissed,  from  which 
order,  dismissing  the  appeal,  she  brings  the  record  to  this 
court  for  review.  The  only  question  involved  is,  does  an 
appeal  lie  to  the  Circuit  Court  from  an  order  of  the  County 
Court  in  such  cases. 

We  think  the  Circuit  Court  held  rightly  that  no  appeal 
would  lie.  No  provision  is  made  in  Chap.  4  for  an  appeal, 
and  we  th|nk  the  principles  announced  in  the  case  of  The 
People  ex  rel.  v.  Gilbert,  115  111.  59,  and  in  the  case  of  Cra- 
mer V.  Forbis,  decided  by  this  court  at  the  last  November 
term,  should  govern  in  this  case. 

The  proceeding  is  to  provide  homos  for  children  who  may 
be  so  unfortunate  as  to  have  none;  it  is  a  summary  statutory 
proceeding;  it  does  not  bind  the  parents,  as  they  are  not  par- 
ties to  the  proceeding,  but  they  or  either  of  them,  if  they 
think  their  children  are  unlawfully  taken  or  withhold  from 
their  custody,  may  have  an  investigation  under  a  writ  of 
habeas  corpus  to  ^scQTtAm  and  assert  their  rights. 

The  decree  of  the  Circuit  Court  dismissing  the  appeal 
will  be  affirmed. 

Decree  affirmed. 


Martin  Leinweber 

V. 

The  Forest  City  Insurance  Company. 

Fire  Insurance — Action  on  Premium  Note — Alleged  Fraud  of  Insurance 
Agents — Evidence — Rebuff  a  I — Instructions — EtTor  without  Prejudice* 

1.  In  an  action  on  a  promi^ory  note  given  for  the  preminms  on  policies 
of  insDrance,  to  which  the  defense  was  that  the  company^s  asrent  fraudu- 
lently misrepresented  to  defendant  the  contents  of  the  application  signed 
by  defendant  at  the  time  the  note  was  given,  the  weight  of  the  evidence 
being  strongly  against  the  truth  of  the  allegations  of  fraud,  this  court 
declines  to  interfere  with  verdict  for  plaintiff. 

2.  The  refusal  of  the  court  to  admit  evidence  on  a  question  which,  by 
other  evidence  in  the  case,  was  conclusively  settled  against  the  party  except- 
ing, does  not  constitute  reversible  error. 
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3.  Althoiif(h  instrucHons  gi^en  to  a  jury  might,  as  abstract  propositions 
of  lav,  reqoire  qualification,  yet  such  qualifications  may  be  rendered  unnec- 
eaaary  bj  undisputed  evidence  in  the  case. 

[Opinion  filed  November  23,  1889.] 

Appeal  from  the  Circuit  Court  of  Mason  County;  the  Hon. 
Geoboe  W,  Hkrhman,  Judge,  presiding. 

Messrs.  H.  R.  Nobthbup  and  Josiah  Jackson,  for  appellant. 

Messrs.  Wallace  &  Lacey,  for  appellee. 

Pleasants,  P.  J.  This  suit  was  brought  on  a  promissory 
note  of  appellant  to  appellee  for  $375,  dated  August  10,  1882, 
and  dne  September  1,  1883.  It  was  agreed  that  under  the 
general  issue,  any  good  defense  might  be  shown  as  under  an 
appropriate  special  plea.  There  was  a  trial  by  jury,  verdict 
for  plaintiflf,  and  judgment  thereon  for  $413. 

The  note  was  given  for  the  premium  on  six  policies  of 
ingnrance,  numbered  respectively,  in  regular  order,  from 
22,122  to  22,127  inclusive,  for  $12,000  in  all,  and  running  for 
five  years  from  the  date  of  the  applications,  which  was  the 
same  as  that  of  the  note.  Appellant  was  a  large  farmer, 
owning  some  twelve  hundred  acres  of  land,  on  which,  besides 
liisown,  he  pastured  a  considerable  number  of  cattle  belong- 
ing to  other  parties.  The  first  in  order  of  these  policies  was 
for  110,200,  and  covered,  among  other  things,  "his  horses, 
niules,  colts  and  cattle  on  the  farm  or  in  the  neighborhood," 
insuring  them  for  $3,200  against  loss  by  '*  fire,  lightning  and 
tornado." 

In  April,  1883,  a  storm  killed  twenty-four  head  of  cattle  on 
the  place,  of  which  only  two  belonged  to  appellant.  The 
loss  on  these  was  adjusted  at  $60,  and  settled  by  a  credit  of 
that  amount  indorsed  on  the  note  July  26,  1883;  but  because 
the  company  declined  to  pay  him  for  the  others,  and  for  no 
other  reason,  according  to  his  own  statement,  he  refused  to 
pay  his  premium  note,  or  any  part  of  it. 

The  defense  rested  on  the  allegation  that  the  com])any's 
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agents  who  took  it,  ]>roinised  him  inBiirancenpon  all  the  stock 
on  the  i)feee,  to  whomsoever  belonging,  and  fraudulently  rep- 
resented that  his  application,  prepared  by  them,  was  so  made; 
that  he  signed  those  papers  in  consideration  of  and  reliance 
npon  tliat  promise  and  representation;  that  he  is  a  German, 
unable  to  read  or  write  English,  and  did  not  know,  until  the 
company  refused  to  pay  for  the  agisted  cattle  killed,  that  tlie 
application  and  policy  did  not  cover  them;  and  that  within  a 
reasonable  time  thereafter  he  rescinded  the  contract  and  re- 
turned all  the  policies. 

It  appears  that  the  arrangement  for  insurance  was  made 
with  Mr.  Sherratt,  then  the  general  agent,  and  since  January, 
1887,  assistant  secretary  of  the  company.  Mr.  John  O'Dowd 
was  with  him,  but  what  particular  relation  he  sustained  to  it 
was  not  stated.  He  was  not  a  witness  on  the  trial,  and  Mr. 
Sherratt  did  not  know  where  he  was,  but  testified  that  though 
he  might  have  said  something  during  the  preliminary  conver- 
sations, the  whole  of  the  negotiation  and  transaction  was 
between  ap])ellant  and  himself.  After  they  had  gone  over 
the  place  together  and  looked  at  the  buildings  and  other 
property,  of  which  he  made  memoranda,  they  returned  to 
appellant's  dwelling  house,  and  there  the  papers  were  made 
out  by  Sherratt  and  signed  by  appellant.  Several  others  were 
there,  who  heard  diflFerent  portions  of  the  conversation  at 
different  places,  and  testified  to  their  recollection  of  its 
substance. 

It  would  certainly  appear  from  their  statements  that 
appellant  in  the  course  of  it  did  inform  these  agents  that  his 
own  stock  was  mortgaged  and  that  he  was  pasturing  some  be- 
longing to  other  parties.  As  one  puts  it,  he  "objected"  to 
insuring,  for  those  reasons,  and  they  told  him  they  could 
insure  it  all  for  him  notwithstanding,  and  that  tliey  wanted  to 
do  so.  But  there  is  less  evidence  to  show  that  snch  was  the 
understanding  finally  arrived  at  before  the  papef-s  were 
signed,  and  still  less  that  either  of  said  agents  represented, 
alter  the  application  was  made  out,  that  it  contemplated  the 
insurance  of  stock  on  the  place  belonging  to  other  parties. 

It  is  clear  that  no  such  insurance  is  contemplated  by  the 
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application,  or  by  the  policy,  which  strictly  corresponds  with 
it    Sherratt  testitied  that  appellant  did  not  say  he  wanted  to 
iDsure  any  each  stock,  and  with  special  emphasis  that  "no  rep- 
resentations were  made  by  him  that  this  insurance  wonld  cover 
any  property  except  his  own;"  and  further,  that  ho  read  to 
him  each  of  the  six  applications  in  full,  together  with  the  note, 
before  they   were   signed.     Appellant   himself,  on   his  first 
cross-examination,  was  asked   this   question :  "  At  the   time 
they  took  the  applications  for  this  insurance  didn't  the  agent 
read  the  applications  over  to  you?"  and  his  answer  was  "Yes, 
sir."    Mr.  Hiliken,  his  hired  man,  testified  that  he  read  over 
one  of  them  to  him  before  it  was  filled  out,  and  remarked  to 
him  at  the  time  that  he   *'  thought  it  pretty  good  insurance," 
a  tbonght  and  remark  that  were  not  sensible  nor  probable  if 
the  paper  was  only  a  blank  form.     At  a  later  stage  appellant, 
being  recalled,  stated  that  "they  read  only  a  part  of  them  and 
hefore  they  were  filled  out" — a  useless  and  senseless  proceed- 
ing.   He  admitted  that  his  hired  man  and  members  of  his 
family  could  have  read  them  to  him,  but  ho  did  not  ask  them 
to  do  80.    No   witness  mentioned  an  act  or  word  of  these 
agents  which,  upon  a  review  of  the  transaction,  appears  to  have 
been  intended  or  of  itself  calculated  to  prevent  his  having 
them  read  to  him,  unless  it  be  their  statement  that  it  was  all 
right    He  received  this  policy,  with  the  others,  about  the 
2l8t  of  August,  1882,  kept  it  in  his  possession  at  his  home 
nntil  the  adjustment,   eleven   months  afterward,   was   then 
informed  by  the  adjuster  that  it  did  not  cover  stock  belong- 
ing to  others,  and  that  for  the  loss  of   his  own  the  company 
would  pay  by  crediting  the  amount  on  this  note — all  of  which 
was  testified  to  by  himself — and  thereupon,  on  the  26th  of 
Jnly,  1883,  with  all  this  information  and  knowledge,  he  vol- 
untarily signed  and  delivered  the  following  receipt :  *'  Received 
of  the  Forest  City  Insurance  Company,  of  Rockford,  Illinois, 
sixty  dollars,  in  full  of  all  demands  for  loss  or  damage  by  fire, 
lightning  or  tornado,  to  property  insured  under  policy  No. 
22,122,  and  destroyed  by  either  lightning  or  tornado  on  the 
22d  of  April,  1883." 
If  there  was  any  fact  or  circumstance  tending  to  explain, 
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qualify  or  impair  the  effect  of  this  receipt  as  a  ratification  of 
the  contract  of  insurance  and  an  admipslon  of  his  obligation 
upon  the  note  according  to  its  tenor,  and  therefore  also  as  evi- 
dence tliat  there  had  been  no  fraudulent  misrepresentation 
made  or  deceit  used  to  obtain  it,  we  do  not  find  it  in  this 
record. 

Those  were  questions  for  the  jury,  and  an  error  tliat  would 
justify  the  disturbance  of  a  verdict  for  the  plaintiff  upon  tin's 
evidence,  must  be  gross  indeed.  We  discover  none  that 
appears  to  be  material. 

It  is  said  the  court  erred  in  refusing,  upon  the  plaintiffs 
objection,  to  admit  parol  evidence  that  Slierratt  himself  gave 
the  description,  in  the  application,  of  the  barn  therein  men> 
tioned  to  be  insured  for  $500;  that  ho  saw  it  and  knew  its 
proper  description,  but  so  misdescribed  it  as  a  "frame  barn," 
when,  in  fact,  it  was  made  of  "  poles  set  in  the  ground  and 
thatched  over  with  prairie  grass,"  that  defendant  could  not 
have  recovered  for  it,  in  case  of  loss,  under  the  policy.  This 
alleged  misdescription  is  said  to  show  a  fraudulent  intention 
not  to  pay. 

The  description  or  misdescription  was  given  in  an  answer 
among  others,  in  writing,  and  signed  by  the  defendant.  There 
was  no  claim  of  misrepresentation  by  the  agents  in  respect  to 
it.  and  therefore  the  writing  was  conclusive  upon  the  ques- 
tion, who  gave  it.  Defendant  had  already  testified  that  his 
reason  for  refusing  to  pay  his  note  was  that  tlie  company 
liad  refused  to  pay  him  for  the  loss  of  cattle  of  Harry  Hughes. 
If  the  testimony  excluded  was  proper  at  all,  it  was  as  part  of 
his  defense  in  chief;  but  it  was  not  offered  until  after  the  plaint- 
iff^s  evidence  in  rebuttal  had  been  closed.  The  barn  intended 
having  been  seen  by  the  company's  agents  at  the  time  of 
taking  the  application,  could  have  been  sufficiently  identified 
in  case  of  its  loss,  though  it  was  not  properly  described  as  a 
frame  barn;  and  therefore  such  a  misdescription  was  no  evi- 
dence of  a  fraudulent  intent.  We  think  there  was  no  serious 
error  in  its  rejection. 

Defendant  was  asked,  ''What  was  said  about  insuring  the 
cattle  against  death  from  any  cause?"  which  was  objected  to 
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and  eiclnded.  It  is  said  that  was  the  kind  of  insurance  prom- 
ised, and  that  there  was  a  failnre  of  consideration  to  the 
extent  of  the  difference  in  valne  between  such,  and  the  lim- 
ited kind  he  got.  If  this  was  error  it  certainly  did  no  harm; 
for  notwithstanding  the  exclusion  of  that  particular  question 
at  that  time,  the  record  shows  evidence  enough  on  the  point 
in  view,  to  settle  it  against  him.  Thus  Matthews  says,  '^  The 
a^ent  stated  they  wanted  to  insure  it  against  fire  or  anything 
else;"  bnt  the  defendant  said,  some  time  after  the  question 
above  was  excluded,  ''I  understood  that  the  stock  was  insured 
against  lire,  liglitning  and  storms.  I  wanted  the  stock  insured 
against  storms.  The  other  property  was  not."  Hiliken, 
his  hired  man,  says:  ''The  agents  said  it  was  insurance 
against  loss  by  fire,  lightning  and  storms."  It  has  been 
already  observed  that  defendant  made  no  complaint  except 
that  he  was  not  insured  against  loss  of  cattle  other  than  his  own. 
The  court  sustained  objections  to  other  questions  calling 
for  what  was  said  in  the  preliminary  talk,  to  show  the  actual 
agreement,  holding  it  to  have  been  merged  in  the  writing. 
We  think  on  that  point  the  court  was  right.  Mercantile 
Ins.  Co.  V.  Jaynes,  87  111.  199.  But  the  matter  was  received 
upon  the  question  of  fraud  in  reducing  it  to  writing  and  obtain- 
ing defendant's  signature  thereto,  and  the  jury  were  instructed 
^ith  snfficient  liberality  to  him,  as  to  its  bearing  in  that  direc- 
tion.  Among  others,  the  following  was  given: 

"In  this  cite  if  you  should  believe  from  the  evidence  that 
the  plaintiff,  by  it  agents,  made  false  and  fraudulent  statements 
in  regard  to  the  insurance  of  the  defendant's  property, 
knowing  tliem  to  be  false,  for  the  purpose  of  getting  the  note 
offered  in  evidence,  and  that  the  defendant  believed  them  to 
"6  true  and  relied  upon  them  and  was  thereby  induced  to 
execute  said  note,  then  he  would  have  the  right,  when  he 
i'eeoived  such  policies,  to  repudiate  such  contract,  and  would 
Dot  be  bound  thereby,  provided  he  rescinded  the  contract  as 
^on  as  he  received  the  policies  or  within  a  reasonable  time 
thereafter." 

Another  included  the  proposition  that  "if  the  plaintiff  had 
failed  to  execute  a  part  of  its  promises  given  to  the  defendant 
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Tvhich  induced  him  to  execute  the  note/'  the  jury  should 
allow  to  the  defendant  a  deduction  to  the  extent  of  such 
failure  of  consideration. 

Those  for  the  plaintiflF  relating  to  the  legal  effect  of  the 
receipt,  and  of  a  failure  of  defendant  to  ascertain  the  contents 
of  the  policies  when  he  received  them,  or  within  a  reasonable 
time  thereafter,  as  abstract  propositions  might  need  to  be  qual- 
ified, but  the  evidence  in  this  case,  which  is  undisputed,  made 
such  qualification  unnecessary. 

We  tliink  no  injury  was  done  to  defendant  by  any  error  of 
the  court,  and  that  the  verdict  was  right 

Judgment  affirmed. 


82    19e 
70    466 


The  Illinois  Central  Railroad  Company 

V. 

Alexander  Burns. 


Railroads — Tvjwy  to  Stock — Evidence  as  to  Experiments — Bebuffal-^ 
Discretion  qf  Court — Instmuctions,  , 

1.  In  an  action  agfainst  a  railroad  company  for  injury  to  stock  on  its 
track,  where  the  main  question  was  whether  or  not  the  engineer  could,  by 
the  exercise  of  reasonable  care,  have  seen  the  animals  in  time  to  avoid 
the  accident,  evidence  of  experiments  made  to  determine  the  distance 
from  the  point  of  the  accident  at  which  the  stock  could  have  been  seen 
by  the  engineer  was  admissible,  although  the  conditions  of  the  experiments 
were  not  precisely  those  existin^r  at  the  time  of  the  accident. 

2.  The  admission  of  such  testimony  in  rebuttal  was  discretionary  with 
the  cx)urt  below. 

3.  In  an  instruction  on  the  subject  of  the  engineer's  duty  to  keep  a 
lookout  for  obstructions  upon  the  track,  the  phrase  ''ordinary  care  '*  would 
be  presumed  to  mean  such  care  as  the  engineer  could  reasonably  exercise  in 
keeping  a  lookout,  taking  into  consideration  his  other  duties. 

[Opinion  filed  November  23,  1889.] 


Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  J.  A.  Cbeighton,  Judge,  presiding. 
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Messrs.  Palmkbs  &  Shutt,  for  appellant 

Messre.  Patton  &  ELimilton,  for  appellee. 

CoNOKit,  J.  This  was  an  action  bron^ht  by  appellee  against 
apijtillant  to  recover  damages  for  the  killing  of  appellee's 
hordes,  by  the  train  of  appellant  npon  its  railroad  between 
Springfield  and  Clinton.  The  verdict  and  judgment  were  for 
|550. 

The  principal  qnestion  was,  as  to  whether  the  engineer  by 
the  exercise  of  reasonable  care  could  have  seen  the  animals  in 
time  to  have  avoided  the  injury.  The  objections  urged  upon 
the  part  of  appellant  are  principally  two,  the  admission  of 
improper  testimony  and  giving  an  improper  instruction. 

As  a  part  of  the  evidence  for  the  defense,  appellant  had 
given  the  result  of  certain  experiments,  made  by  placing  a 
train  in  the  position,  as  nearly  as  possible,  of  the  one  causing 
the  injury,  and  detailing  to  the  jury  the  opinion  of  those  tak- 
ing part  therein,  of  how  far  away  at  certain  points  upon  the 
track  the  horses  could  probably  have  been  seen  from  the 
engine. 

In  rebuttal  appellee  was  permitted  by  the  court  to  give  the 
result  of  an  experiment  made  by  himself  and  witnesses,  made 
after  appellant's  evidence  upon  the  subject  bad  been  given,  in 
which  they  had  placed  a  man  on  a  ladder  in  the  track,  intend- 
ing tliereby  to  raise  his  head  to  the  same  height  as  though  he 
were  standing  in  the  cab  of  a  locomotive,  and  then  placing 
others  in  the  ditch  at  the  point  where  it  was  claimed  the  horses 
were,  and  giving  to  the  jury  the  result  of  such  observations. 
Counsel  for  appellant,  in  their  brief,  make  their  objection 
to  this  testimony  in  the  following  language,  which  we  quote, 
"It  is  difficult  to  classify  testimony  of  the  character  of  this 
nnder  consideration.     The  defendant  oflFered  proof  of  ex  per  i- 
Dients  carefully  conducted  by  the  engineer  in  charge  of  the 
®iiie  train  under  the  identical  conditions,  in  order  to  deter- 
iQine  the  distance  necessary  to  stop  the  train  at  that  point, 
'flien  it  was  moving  at  the  same  rate  of  speed.     In  addition, 
the  persons  who  conducted  these  experiments  were  experts, 


198  Appellate  Courts  of  iLLiNors. 

Vol.  82.J  I.  C.  R.  R.  Co.  v.  Burns. 

whose  opinions  would  have  been  admissible  upon  the  points 
involved  upon  general,  well  understood  principles. 

In  the  experiments  made  by  the  witnesses,  Fagan  and 
Gnjant,  there  is  no  pretense  that  theconditidns  of  the  expcri- 
n)onts  were  identical  with  those  of  the  actual  transaction. 

The  primary  question  before  the  jury  was  as  to  the  actual 
distance  as  well  as  the  position  of  the  engineer  at  the  time, 
when  he  could  have  seen  the  horses  on  the  track.  Tlie.-c 
points  of  inquiry  were  supposed  to  involve  the  question  of 
reasonable  care  on  the  part  of  the  engineer  to  observe  the 
animals  on  the  track  and  control  the  engine  to  avoid  injury  to 
them.  The  hypothetical  experiments  of  the  witnesses  lack  all 
the  elements  which  are  necessary  to  render  such  testimony 
admissible.  The  experiment  did  not  include  all  the  facts 
necessary  for  a  comparison  between  the  results  obtained  and 
the  actual  facts  of  the  transiiction,  but  the  facts  assumed  are 
confessedly  unlike  the  actual  facts.  The  witnesses  were  con- 
fessedly without  experience  in  the  operation  of  trains  upon 
railroads.  The  actual  facts  of  the  transaction  were  fully  de- 
tailed to  the  jury  by  witnesses  who  knew  them,  and  were 
unimpeached.  The  mischief  which  would  result  from  the 
admission  of  testimony  of  this  class  is  too  obvious  to  need 
discussion." 

There  is  no  good  reason  for  rejecting  appellee's  evidence  of 
experiments,  because  not  made  by  appliances  as  perfect,  or  by 
witnesses  with  as  much  experience  and  knowledge  as  those  of 
appellee. 

In  so  far  as  the  experimentd  made  failed  to  comply  with  the 
true  condition  of  things  at  the  time  of  the  accident,  the  results 
obtained  would  not  be  as  satisfactory  and  convincing  to  the 
jury  as  when  all  the  conditions  of  the  experiment  were  pre- 
cisely like  those  existing  at  the  time  of  the  accident,  and  the 
jury  should  and  doubtless  did  make  allowance  for  these  imper- 
fect conditions. 

But  to  say  that  appellant  may  place  an  engine  at  a  given 
point,  and  permit  an  engineer  standing  thereon  to  state  to  the 
jury  at  what  distance  horses  at  the  side  of  the  track  could  be 
observed,  and  deny  to  appellee  the  right  to  show  the  result  of 
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exiHiriments  made  by  himself  or  his  witnesses,  because  he  can 
not  place  an  engine  at  the  point  of  observation,  but  is  com- 
pelled to  use   something  else   to  bring  his  line  of  vision   as 
nearly  as  may  be  to  the  place  the  engineer  would  occupy, 
would  Dot  be  in  accordance  with  reason  or  justice. 

As  to  this  evidence  having  been  admitted  upon  rebuttal,  it 
was  entirely  within  the  discretion  of  the  trial  court,  and  we  see 
no  such  abuse  of  discretion  as  would  call  for  interference. 

Tliere  was  bat  one  instruction  given  tor  appellee,  which  was 
as  follows : 

**Tlie  court  instructs  the  jury,  that  if  they  believe  from  the 
evidence  that  the  engineer,  by  the  exercise  of  ordinary  care, 
could  have  seen  the  plaiutiff^s  horses  in  time  to  have  avoided 
striking  them,  and  tliat  by  the  reason  of  the  failure  of  said 
engineer  to  exercise  such  ordinary  care,  said  horses  were 
injured,  then  the  jury  should  find  for  the  plaintiff." 

It  is  urged  that  this  instruction  ^'  assumes  that  it  was  the 
duty  of  the  engineer  in  charge  of  the  train  to  '  look  out  for 
animals  upon  the  track,  and  then,  alike  regardless  of  all  other 
considerations  of  duty,  avoid  striking  them." 

We  do  not  think  this  instruction  subject  to  the  objection 

made.    Ordinary  care  would  be  such  care  as  the  en^^ineer 

coald  reasonably  exercise  in  keeping  a  lookout,  taking  into 

consideration  his  other  duties,  and  we  do  not  think  a  jury 

would  understiind  the  language  of  this  instruction  in  any  other 

light. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  affirmed. 


George  I.  Bbowk 

V. 

Joseph  Walkeb. 


Replevin — Jdeutity  qf  Pigs— Alleged  Improper  Bemarh  of  Trial  Judge 
^Ineiruetfons, 

1.    In  an  action  of  replevin,  brought  to  recover  poflsesKion  of  some  piprn, 
where  the  question  was  one  of  identity!  which  was  in  some  respects  a 
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matter  of  opinion,  the  verdict  of  the  jury  is  entitled  to  the  same  weigrht  as 
upon  a  pure  question  of  fact. 

2.  A  ruling  of  the  trial  court  on  a  quention  of  admitting  certain  testi- 
mony, can  not  be  com  plained  of  where  the  complaining  party  received  the 
benefit  of  all  the  evidence  of  the  witness  to  which  he  was  entitled. 

3.  An  instruction  setting  forth  that  the  jury  in  determining  the  credi- 
bility of  witnesses  shiiuld  take  into  consideration  their  interest  in  the  result 
of  the  suit,  and  the  relationship  of  any  of  them  to  either  party  to  thepuit, 
of  any  other  feeling  or  interest  they  may  appear  to  have  in  the  case,  is 
proper. 

4.  In  the  case  presented,  this  court  holds  that  certain  remarks  of  the 
trial  juJge  made  in  the  course  of  the  trial  can  not  be  complained  of. 

[Opinion  filed  November  23,  1889.] 

Appeal  from  the  Circnit  Court  of  Clark  County ;  the  Hon. 
J.  F.  Hughes,  Judge,  presiding. 

Messrs.  S.  S.  Whitkhicad  and  J.  W.  Graham,  for  appellant. 

Messrs.  Golden  &  Hamill,  for  appellee. 

Per  Cu7*iam.  This  was  an  action  of  replevin  for  six  pigs, 
begun  before  a  justice  and  appealed  to  the  Circuit  Court. 
Verdict  and  judgment  for  plaintiff.  The  question  involved 
was  one  of  identity,  and  more  than  twenty  witnesses  were 
examined  upon  it.  Many  on  each  side  were  confident,  for 
reasons  stated.  A  more  appropriate  case  for  final  decision  by 
a  jury  could  hardly  be  imagined.  A  verdict  either  way,  in 
such  a  case,  should  stand  undisturbed,  unless  material  error  in 
law  had  intervened. 

It  is  suggested  the  same  defense  is  not  due  to  the  finding 
here  as  where  there  is  a  conflict  of  evidence  as  to  facts  and 
the  credibility  of  witnesses  is  to  be  determined ;  that  hero 
there  was  no  such  conflict ;  that  the  facts  were  uncontro verted 
and  the  testimony  could  hav^e  been  reconciled ;  and  that  there- 
upon the  verdict  should,  indeed  must,  have  been  for  the 
defendant. 

Plaintiff's  witnesses  testified  to  facts  respecting  plaintiff's 
pigs,  which  v/ere  uncontro  verted  as  to  them,  but  these  may 
all  have  been  untrue  as  to  the  pigs  he  replevied.     Defendant's 
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witneseeB  te&tifiod  to  many  facts  concerning  defendant's  pigs, 
whicliwere  also  uncontrovei-ted,  but  these  may  all  hive  been 
untrue  as  to  the  pigs  in  controyei*sy.  Each  side  so  claimed. 
The  facts  stated  on  both  could  not  have  been  ti*ue  as  to 
those  in  controversy,  but  only  those  stated  on  one.  Who  but 
the  jury  was  to  determine  which?  They  are  to  determine 
what  witnesses  are  mistaken  as  to  opinions  founded  on  facts 
nodispnted,  where  such  opinions  are  admissible,  and  the  appli- 
cation of  such  facts  to  the  subject  in  coiitroyersy,  as  upon  a 
qoestioh  of  identity  no  less  conclusively  than  where  facts 
onlj  are  involved,  which  depend  on  the  memory,  intelligence, 
attention  or  veracity  of  the  witnesses. 

The  action  of  the  court  in  several  particulars  is  complained  of . 
While  the  constable,  with  the  plaintiff  and  others,  was  driving 
the  pigs  from  defendant's  premises  under  the  writ  of  replevin, 
defendant's  father  appeared  on  the  scene,  and  had  some  con- 
versation with  Mr.  Evinger,  of  plaintiflF's  party,  about  the  own- 
ership of  the  property.     He  did  not  state  that  plaintiff  heard 
or  could  have  heard  it.    On  the  contrary  he  said  he  could  not 
^fitate;  and  all  he  said  on  that  point,  further, was:    "  I  guess 
^e  has  ears;  he  was  not  very  far  off."     The  court  might,  there- 
fore, have  properly  excluded  the   whole  conversation.     But 
^e  witness  went  on,  without  objection,  stating  what  he  claimed 
as  to  the  ownership,  and  what  Evinger  said,  until  he  said,  "  I 
told  him  if  he  was  as  anxious  to  pay  his  honest  debts —  "when 
^i^nsel  for  plaintiff  interposed  an  objection  *'  to  the  conversa- 
tion" \^hich  the  conrt  sustained,  with  the  remark,  "1  don't 
^^^nk  anything  said  there  will  settle  this  question,"  in  relation 
^  ^hich   the  record   states  that   "counsel    for    defendant 
excepts,"  but  whether  to  the  language  of  the  judge  or  to  the 
exclusion  of  the  testimony  does  not  appear  therefrom.     The 
complaint  here  made  is  of  the  language,  and  several  cases  are 
cited  to  show   its  impropriety.     We   have   examined   these 
authorities  and  think  them  inapplicable.    The  judge  expressed 
no  opinion  as   to  the  weight  of  any  evidence  admitted,  but 
fiimply  a  legal  opinion  as  to  evidence  offered,  or  beiuir  given — 
excluding  it     If  counsel  knew  of  anything  the  witness  could 
Jiavc  stated  that  bound  the  plaintiff  by  reason  of  his  prcbcnce, 
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hearinp^  and  silence,  and  which  was  pertinent,  he  should  have 
called  the  court's  attention  to  it,  and  offered  to  prove  it  So 
far  as  then  appeared  the  conversation  was  immaterial  and  im- 
pro|)er,  and  the  witness  was  apparently  be:<inning  an  imperti- 
nent and  offe^isive  remark.  It  was  high  time  then,  for  the 
judge,  of  Iiis  own  motion,  to  arrest  it  and  exclude  tlie  whole 
matter.  He  did  it  upon  objection  made,  and,  as  we  think,  in 
a  manner  that  was  sufficiently  mild.  His  language  simply 
expressed  his  legal  opinion  that  ^^  the  conversation"  was  im- 
material, and  had  no  relation  to  anything  else  that  might  have 
been  said  by  or  to  or  in  the  hearing  of  plaintiff  on  thfjit 
occasion. 

Plaintiff  claimed  and  introduced  evidence  tending  to  prove 
that  his  pigs  were  marked  with  a  swallow  fork  in  their  ears, 
and  that  the  cars  of  those  in  controversy  had  been  recently 
cut  off,  but  that  in  some  of  tliem  the  mark  was  still  visible. 
Defendant  claimed  they  had  been  frozen  off  and  not  cut,  and 
introduced  evidence  tending  to  prove  that  the  ears  of  these 
and  also  of  other  pigs  on  his  place  had  been  frozen.  He 
called  Dr.  Tobey,  as  an  expert,  to  testify  to  his  observation  of 
the  cars  of  other  hogs  on  defendant's  place,  "  said  to  have 
been  frozen  off  during  the  same  winter,"  and  ^^  to  give  the 
conditions  as  to  the  effect  of  freezing."  The  court  said 
^'  he  can  do  that  without  the  interview  about  the  hogs  on 
Brown's  place,  if  he  is  an  expert,"  and  excluded  the  proposed 
evidence  as  to  them.  This  is  claimed  to  have  been  error. 
It  appears  that  the  witness  then  went  on  and  gave  his 
opinion  about  the  ears  of  the  pigs  in  controversy,  from  per- 
sonal examination  of  them,  and  also  from  comparison  of  them 
with  those  of  other  hogs  he  observed,  and  with  the  ears  of 
some  he  knew  to  have  been  cut.  We  think  the  defendant  got 
the  full  beneiit  of  all  the  evidence  he  was  entitled  to,  not- 
withstanding the  ruling  in  question.  The  witness  stated  that 
on  the  Monday  preceding  his  examination  as  a  witness  he 
"  examined  Mr.  Walker's  hogs  on  his  place  and  those  in  con- 
troversy, Mr.  Simmon's  hogs  and  the  hogs  of  defendant, 
Brown,"  and  gave  his  opinion,  on  the  subjects  of  inquiry,  fully, 
with  his  reasons  therefor.  If  anything  sought  to  be  put  in  the 
case  was  shut  out  by  this  ruling,  counsel  has  not  indicated  it 
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and  we  do  not  discover  it  from  the  record,  unless  it  was  an 
** interview"  with  the  defendant  We  therefore  deem  it 
nnnucessary  to  pass  upon  tlie  propriety  of  the  ruh'ng. 

By  agreement  the  court  instructed  the  jury  orally,  and, 
among  other  things,  in  so  doing,  said:  *^  In  determining  the 
credibility  of  witnesses  you  will  take  into  consideration  their 
interest  in  the  result  of  the  suit,  and  the  relationship  of  any 
of  the  witnesses  to  either  party  to  the  suit,  or  any  other  feel- 
ing or  interest  they  may  appear  to  have  in  the  case."  It  is 
said  this  tells  tlie  jury  that  relatives  have  interest  and  feeling 
Ixjcaiise  they  are  relatives,  and  discredits  them. 

We  do  not  so  understand  it,  nor  do  we  perceive  any  valid 
objection  to  it.  The  court  assumed  nothing  as  to  any  matter 
of  fact,  nor  expressed  any  opinion  as  to  the  credibility  of  any 
witness,  but  left  it  exclusively  to  the  jury,  to  be  determined, 
on  grounds  alike  and  equally  applicable  to  the  witnesi^es  on 
each  side— grounds  clearly  recognized  by  law  and  sound  rea- 
son, and  always  urged  in  argnment  to  the  jury,  where  they 
apply.  • 

It  is  also  objected  that  in  the  course  of  his  instruction  the 
Jodge  said  that  the  controversy  ought  to  end  with  that  trial. 
ihis  ^assaid  as  a  reason  why  the  jury  "should  make  an  ear- 
nest effort  to.  agree."     In  this  class  of  cases  there  is  apt  to  be 
Wflflsnal  difficulty  in  reaching  an  agreement,  and  the  costs  of 
^^^gle  trial  is  usually  out  of  all  proportion  to  the  value  of 
property  in  controversy.     The  remark  was  natural  and 
.    ^  inappropriate.     It  certainly  was  impartial  in  all  its  bear- 
s'    The  entire  charge  as  it  appears  in  the  record  seems  to 
^  ^tdinently  simple,  cUar,  brief  and  fair. 

*^erceiving  no  material  error  in  the  case  the  judgment  will 
'^  affirmed. 

Judgment  affirmed. 


the 
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Job  Coates 

V. 

John  Harmon. 

Negofiahle  TnstrumenU — Note — Signature  an  Face  by  Payee — Under-' 
standing  i^  Pariiee — Instructions. 

1 .  Where  a  payee  places  his  name  with  the  maker  on  the  face  of  a  note 
for  the  purpose  of  constituting  himself  a  joint  maker,  such  signature  can 
not  be  treated  by  a  third  party  as  a  blank  indorsement. 

2.  If  a  payee  sisrns  a  note  at  the  time  it  is  executed  by  the  maker,  and 
upon  an  understanding  that  it  shall  only  serve  as  a  memorandum  between 
them,  no  subsequent  statement  by  the  payee,  in  the  absence  of  the  maker, 
will  render  the  latter  liable  to  a  third  person. 

3.  In  the  case  pref^nted,  this  court  holds  that  certain  instructions  given 
in  behalf  of  plaintiff,  touching  indorsements  in  blank,  should  have  been  so 
qualified  as  to  show  that  the  position  of  the  signature  of  the  payee  raised 
no  presumption  that  it  was  intended  as  an  indorsement,  and  that  one 
refused  on  behalf  of  defendant,  touching,  among  other  things,  the  alleged 
understanding  upon  which  the  payee^s  signature  was  written,  should  have 
been  given. 

[Opinion  filed  November  23,  1889.] 

Appeal  from  the  Circuit  Conrt  of  Morgan  County ;  the 
Hon.  Gkorge  W.  Hekdman,  Judge,  presiding. 

This  was  an  action  brought  by  appellee,  claiming  as  an 
indorsee  upon  a  promissory  note.  The  case  was  originally 
brought  in  a  justice  court,  whenc*  it  was  removed  by  appeal 
to  the  court  below.  Three  trials  were  had  before  juries,  each 
resulting  in  a  verdict  for  the  plaintiff.  The  two  former  ver- 
dicts were  set  aside  by  the  court.  On  the  last  judgment  was 
entered  and  this  appeal  taken  by  the  defendant 

In  February,  1882,  John  Meredith  held  an  anction  sale  of 
cattle  and  other  property  in  Franklin,  Morgan  county.  The 
appellant  purchased  at  such  sale  two  steers  for  J126.  Accord- 
ing to  the  testimony  of  appellant  and  Meredith,  at  this  time 
Meredith  owed  Coates  on  a  note,  $200.     This  note  had  been 
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left  by  appellant  at  home.  According  to  the  testimony  of 
Meredith  and  Coates  it  was  then  agreed  that  Meredith  shonld 
sign  a  DOtcfrom  Coates  to  himself,  and  that  it  should  stand  as 
a  memorandum  of  the  amount  with  which  Meredith  shonld 
be  credited,  when  he  should  settle  his  note  for  JJ200  held  by 
Coates.  The  truth  of  this  testimony  of  Coates  and  Meredith 
is  disputed  by  appellee. 

This  note,  with  others,  was  placed  by  Meredith  in  the  Jack- 
sonville National  Bank  without  indorsement  or  assignment 
During  this  time  Meredith  was  buying  and  shipping  cattle  and 
appellee  had  guaranteed  to  tlie  bank  payment  of  any  over- 
drafts he  might  make  in  this  business. 

The  note  in  controversy  was  not  paid  by  Coates  and 
remained  at  the  bank  until  1SS6.  It  was  then  given  to  appel- 
lee, who  wrote  over  the  signature  of  John  Meredith,  "  pay  to 
the  order  of  John  Harmon,"  and  brought  suit  thereen  in  his 
own  name. 

A  copy  of  the  note  is  as  follows: 
"Ji26.  Franklin,  Feb.  3,  1882. 

Six  months  after  date  we  promise  to  pay  to  the  order  of 
John  Meredith,  one  hundred  and  twenty-six  dollars,  at  8  per 
cent  from  date,  if  not  paid  at  maturity.     Yalue  received. 
(Signed)  Job  Coaxes, 

John  Mebedith." 

Messrs.  Bbown  &  Kibby,  for  appellant 

Messrs.  Owen  P.  Thompson  and  W.  P.  Gallon,  for  appel- 
lee. 

Congee,  J.  Without  determining  the  disputed  questions  of 
fact  in  this  case,  the  judgment  of  the  Circuit  Court  will  have 
to  be  reversed  for  errora  which  we  deem  material  in  the 
instructions,  especially  the  fifth  and  seventh,  of  appellee,  and 
in  refusing  to  give  appellant's  eighth  instruction.  The  testi- 
mony of  the  parties  was  direct  and  explicit  that  the  note  was 
only  intended  as  a  memorandum  of  the  amount  of  the  pur- 
cliase  by  Coates,  to  be  afterward  placed  as  a  credit  upon  the 
note  which  Coates  claimed  to  hold  upon  Meredith,  and  equally 
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explicit  that  Meredith's  name  was  placed  upon  the  face  of  the 
note  below  Coates'  at  the  time  of  its  execution,  and  with  the 
intention  and  purpose,  on  the  part  of  Meredith,  of  making 
himself  a  joint  maker  with  Coates  of  the  note.  Now,  if  such 
was  his  purpose  in  signing  the  note,  it  could  not  l)0  treated  by 
a  third  person  as  a  blank  indorsement  of  the  note. 

The  iif  th  instruction  of  appellee  in  substance  tells  the  jury 
tliat  if  Meredith  indorsed  the  note  in  blank,  that  is,  bj  sign- 
ing his  name  thereon  without  date,  then  appellee  might  treat 
such  signature  as  an  indorsement  in  blank,  and  tiiat  appellee 
would,  if  the  note  had  been  properly  delivered  to  him  by  the 
bank,  be  presumed  to  be  the  bona  fiSie  owner  of  such  note; 
and  by  the  seventh  they  are  told  that  an  indorsement  in  b^auk 
is  the  signing  his  name  by  the  payee  upon  the  note  without 
mentioning  the  assignee. 

While  these  pro}K)sitions  of  law  are  correct  in  general,  we 
think  as  used  in  this  case  thoy  tended  to  mislead  the  jury. 
They  might  have  undei*8tood  that,  finding  Meredith's  name 
written  below  Coates',  apparently  as  a  joint  maker,  would 
give  rise  to  the  same  presumption  as  if  they  Iiad  found  it 
upon  the  back  of  the  note.  It  is  true  in  appellant's  instruc- 
tions, as  given  by  the  court,  the  jury  are  told  that  the  note 
upon  its  face  appears  to  be  the  joint  note  of  Coates  and  Mer- 
edith, but  we  are  of  opinion  that  under  the  peculiar  facts  in 
reference  to  this  note  the  instructions  alluded  to  should  not 
have  been  given  without  some  qualification  showing  the  jury 
clearly  that  the  manner  of  Meredith's  signature  would  raise 
no  presumption  that  it  was  intended  as  an  indorsement  of  the 
note.  The  following  instruction  presented  by  appellant  was 
refused : 

"8th.  The  court  instructs  the  jury,  for  the  defendant,  that 
if  they  believe  from  the  evidence  that  John  Meredith  signed 
the  note  sued  on  at  the  same  time  that  it  was  signed  by  the 
defendant,  Coates,  and  upon  an  understanding  between  him 
and  Coates  that  the  same  should  serve  only  as  evidence  of  the 
amount  which  Meredith  should  be  credited  upon  a  settlement 
between  them,  then  no  subsequent  statement  made  by  Mere- 
dith, in  the  absence  of  Coates,  would  make  Coates  liable  to 
any  other  person  upon  said  note." 
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We  think  this  slioald  have  been  given,  as  it  clearlj  stated 
tlie  law,  and  we  find  nothing  in  the  instmctiuns  g^ven  which 
•  supplies  its  place. 

For  the  errors  indicated  the  judgment  of  the  Circuit  Court 
will  be  reversed  and  the  caose  remanded. 

lieoer&ed  and  remanded. 


James  Dowdall 

V. 

Alsie  a.  Cannedy. 


Ad^ff^^ff^'^ration — Trantftr  af  Inferest^Suh^equent  Sale — Fruuimiemi 
')^\9reprt9€ntaiion9 — Cancellation  of  Deede — Interest, 

1.  *Fhe  denial  of  the  petition  of  a  legatee  for  an  order  on  tbe  administra- 
tor ta  pay  a  Uilance  claimed  to  be  doe  over  and  abore  the  ram  paid  t^  the 
legatee^s  interest  by  said  administrator,  who.  robseqoent  to  the  pnrcfaaffe, 
sold  the  property  in  question  by  order  of  conrt,  can  not  operate  at  a  bar  to 
a  bill  in  behalf  of  th.f  legatee  to  set  aside  the  conveyances  made,  npoa  the 
groand  o(  frandaient  procnremenfc. 

2.  Honest  misstatements  by  an  administrator  as  to  the  legal  effect  at  the 
proTiaioos  of  a  will  do  not  coostiUite  fraud. 

[Opinion  filed  November  23,  1889.] 

Appeal  from  the  Circuit  Court  of  Greene  County ;  the 
Hon.  G.  W.  Hebokan,  Judge,  presiding. 

Mr.  Mark  Metersteik,  for  appellant 

Mr.  JoHK  G.  Heivdebsok  and  Kikakes  &  Bihakeb,  for 

apj^ellee. 

Pleasants,  P.  J.  The  parties  to  this  suit  are  brother  and 
gister  residing  in  the  countj  of  Greene.  George  L.  Dowdall, 
anotlier  brother,  who  resides  in  Macoupin,  died  there  on  the 
6tli  of  June,  1879,  leaving  a  will  by  which  he  devised  all  his 
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real  estate  to  his  wife  for  her  life,  and  in  case  she  should  have 
issue  by  a  future  marriage,  to  her  and  such  issue  in  fee,  but 
if  she  should  die  without  issue,  then  that  at  her  death  it  should 
be  sold  and  the  proceeds  equally  divided  between  his  father, 
brothers,  sister,  sister-in-law,  and  two  half  sisters  jointly,  mak- 
ing eight  equal  parts.     The  Fame  disposition  was  made  of  hie 
personal  property.     His  wife  was  named  to  be  his  executrix, 
but  she  did  not  survive  him,  and  he  left  no  descendant.     On 
the  1st  day  of  July,  appellant  was  duly  appointed  administra- 
tor with  the  will  annexed.     As  such,  in  the  fall  of  that  year 
he  made  sale  of  the  personal  effects,  which  realized  about 
enough  to  pay  the  debts.     In  November,  1880,  he  purcliased 
of  appellee  her  Interest  in  the  real  estate  for  $1,200  cash,  and 
took  a  conveyance  thereof  in  the  form  of  two  quit-claim  deeds, 
the  land  lying  in  two  counties.     In  August,  1881,  he  sold  all 
the  real  estate,  under  an  order  of  the  County  Court,  to  Don 
A.  Burke  for  $11,750,  one-half  cash,  and  the  balance  in  a  note, 
at  one  year,  with  interest  at  eight  per  cent.     In  November 
following  appellee  filed  her  petition  to  that  court  for  an  order 
on  appellant  as  such  administrator  to  pay  over  to  her   the 
balance  of  the  share  of  the  proceeds  of  said  estate  to  which  she 
was  entitled  under  the  will,  after  deducting  the  $1,200  paid 
to  her  as  above  stated,  which  petition  he  successfully  resisted, 
the  court  holding  that  by  virtue  of  the  quit-claim  deeds  men- 
tioned she  had  ceased  to  have  anv  interest  in  said  estate.     On 
lier  appeal  from  that  order  denying  her  petition  the  Circuit 
Court  held  the  same  way  and  aflSrmed  it.     Thereupon  on  the 
12th  day  of  January,  18S5,  she  tiled  the  bill  herein,  praying 
to  have  said  deeds  canceled,  and  for  the  relief  sought  by  said 
petition. 

It  sets  forth  the  facts  above  stated,  excepting  the  filing  of 
said  petition  and  the  proceedings  therein,  and  avers  that 
before  she  was  informed  of  the  provisions  of  the  will  or  of 
her  rights  thereunder,  and  before  defendant,  as  administrator, 
had  made  any  report  of  the  condition  of  said  estate,  he  came 
to  her  and  solicited  the  purchase  of  her  interest  in  it;  that 
she  then  told  him  she  did  not  know  what  it  amouted  to,  nor 
what  right  or  power  she  had  to  sell  or  convey  it,  nor  when 
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she  would  be  entitled  to  it  6r  any  part  of  it;  that  he  told  her 
he  didn't  know  just  what  it  would  amount  to;  that  there  were 
debts  coming  a^inst  the  estate  of  which  he  had  not  heard 
until  recently;  that  the  land  would  have  to  be  divided  by  a 
partition  sait,  which  would  involve  cost  and  expense  and 
delay;  that  there  now  was  a  minor  heir  less  than  a  year  old, 
which  she  knew  was  a  fact;  that  he  then  further  stated  that 
the  land  conld  not  be  divided,  nor  the  proceeds  thereof,  until 
said  minor  was  of  a^e;  that  complainant  therefore  might  not 
receive  anything  from  them  in  her  lifetime;  and  that  he 
would  then,  November  6,  1880,  give  her  in  ready  money  the 
sum  of  $1,200,  for  all  her  interest  in  said  estate;  that  know- 
ing he  was  a  man  of  business  experience,  and  well  acquainted 
with  the  condition  of  the  estate  and  the  provisions  of  the  wilU 
and  having  confidence  in  him  and  in  his  disposition  toward 
her  ''as  her  brother  and  as  the  trustee,  as  it  were,  of  her  inter- 
ests," she  accepted  all  his  statements  as  true,  and  sold  and 
conveyed  all  her  interest  in  the  real  and  personal  estate  of  the 
testator  on  the  terms  proposed.  It  then  avers  that  she  after- 
ward discovered  he  had  "grossly  deceived"  her  in  respect  to 
the  condition  of  the  estate  and  the  terms  and  effect  of  the 
will  and  as  to  when  the  land  could  be  divided  and  when  she 
could  obtain  her  share  of  the  proceeds  of  the  sale  of  the 
Bame;  that  from  his  reports  thereafter  made  by  him  as  admin- 
istrator it  appeared  that  of  the  proceeds  of  real  and  personal 
property  of  the  estate  she  was  entitled,  for  her  share  as  heir 
and  under  the  will,  to  $1,939.92. 

Besides  the  averment  that  he  had  '*  grossly  deceived  ^  her, 
^  above  set  forth,  all  that  the  bill  contains  as  a  charge  of 
fraud  is  the  following:  "  That  by  the  abuse  of  her  confidence 
in  his  fairness  and  good  faith,  and  by  the  disregard  o£  his 
doty  in  the  premises,  and  the  abuse  and  betrayal  of  his  trust,  seek- 
ing to  speculate  upon  the  trust  funds  so  being  in  his  hands  to 
administer  and  to  wrongfully  deprive  your  oratrix  of  her  fair 
share  of  said  estate,  he  has  wronged  and  cheated  her  out  of 
inore  than  one  entire  third  of  her  just  net  share  of  said 
estate."  A  demurrer  to  this  bill  wag  overruled  and  the 
defendant  answered,  denying  the  gravamen  thereof,  and  set- 
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ting  up  as  a  further  bar  the  order  and  jadp^mentof  the  Circuit 
and  Oonntj  Court  above  referred  to,  as  havinj^been  made  upon 
a  hearing  on  the  same  grounds  of  claim  here  relied  on.  To 
these  special  matters  in  the  answer  exceptions  were  filed,  the 
consideration  of  which  was  reserved  to  the  final  hearing. 

Upon  the  pleadings  and  the  proofs  taken  and  reported  by 
the  master,  the  court  found  that  said  sale  and  conveyance  was 
procured  to  be  made  by  the  fraudulent  representations  and 
deceptions  practiced  by  defendant,  and  abuse  of  confidence 
reposed  in  him  by  his  sister,  the  complainant,  because  of  his 
relationship  to  her  and  of  his  being  administrator  with  the 
will  annexed  of  said  estate,  and  thereupon  decreed  the  sale 
and  deeds  void  and  canceled,  and  that  defendant  account  for 
and  pay  over  to  her  so  much  of  the  proceeds  of  his  sale  of 
said  lands  and  of  the  personal  estate  as  she  was  entitled  to, 
to-wit,  thirty-five  two  hundred  twenty-fourths  of  the  same, 
wit*h  interest  from  the  date  of  the  filing  of  the  bill,  which  on 
further  reference  to  the  master  to  ascertain  and  compute,  was 
found  and  decreed  to  be  (including  interest  to  November  24, 
1888,  the  date  of  the  decree,  amounting  to  $131.83)  the  snm 
of  $895.23.  Exceptions  were  duly  taken  to  the  master's 
reports  and  to  tlie  several  orders  and  decrees  of  the  court. 

Upon  the  assumption  that  this  sale  by  appellant  was 
obtained  by  fraud,  we  do  not  think  she  had  a  remedy  at  law, 
either  in  the  Probate  or  Circuit  Court,  nor  that  the  judg- 
ments of  those  courts  upon  her  petition  referred  to  were  snch 
adjudications  as  would  bar  the  relief  sought  by  this  bill.  The 
deeds  of  conveyance  stood  in  the  way,  an  insurmountable 
obstacle.  The  direct  object  of  the  bill  was  to  remove  it  by 
their  cancellation,  and  the  power  to  cancel  them  was  in  the 
chancellor  alone.  Obtaining  jurisdiction  for  that  purpose  he 
would  retain  it  to  do  complete  justice  in  the  premises 
between  the  parties.  But  we  are  clearly  of  opinion  that  no 
proper  case  was  here  made  for  the  rightful  exercise  of  that 
power. 

Besides  the  documents  introduced,  the  only  evidence  in  the 
record  is  the  testimony  of  complainant  and  her  husband,  in  her 
behalf,  and  of  the  defendant  in  his  own.     At  the  time  of  the  sale 
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in  question  she  was  about  fifty  years  of  age,  for  many  of  wliicli 
she  had  been,  as  she  then  was,  living  with  her  husband,  who 
was  something  over  sixty,  on  their  farm  in  Greene  county. 
Habitual  or  frequent  personal  association  with  the  defendant 
had  thus  been  long  broken  up  and  her  life  identified  with  that 
of  a  nearer  and  dearer  one.     She  consulted  her  husband  most 
folly  throughout  this  whole  transaction.     The  purchase  of 
her  interest  was  not  proposed  until  June,  1880,  nearly  or  quite 
a  year  after  the  death  of  the  testator  and  probate  of  the  will. 
Within  two  weeks  after  his  death  she  was  correctly  informed 
of  the  provisions  of  the  will  and  of  her  interest  in  the  estate. 
With  her  husband  she  had  attended  the  sale  of  the  personal 
property,  which  took  place  on  the  farm^  the  fall  before ;  and 
according  to  her  own  statement,  she  found  out  that  night  or 
the  next  morning  what  it  amounted   to.     She  also  says  she 
Vnew  there  was  a  considerable  indebtedness  against  the  estate. 
She  did  not  know  the  amount  of  that     But  the  defendant 
was  .then  also  ignorant  of  it,  as  debts  were  coming  in  and  the 
estate  was  not  settled  until  April,  1885  ;  and  yet  he  told  her 
he  thonght  the  personal  property  would  pay  all  the  debts. 
She  had  often  before  been  on  the  land,  and  was  qualified  by 
experience,  as  was  her  husband,  to  form  an  opinion  of   its 
character,  condition  and  value.     She  distinctly  admitted  that 
filie  knew  as  fully  and  well  as  did  the  defendant,  the  will,  the 
devisees,  the  estate  and  her  interest  therein.     He  offered  her 
for  it  the  sum  of  $1,000,  in  cash.     She  conferred  with  her 
luisband  and  made  inquiry  about  it  of  others — among  whom 
she  named  Ike  Powell,  a  relative — and  having  so  satisfied  her- 
self that  it  was  not  enough,  she  so  informed  him,  saying  she 
vas  going  to  try  to  sell  to  somebody  and  that  if  he,  the  def  end- 
fti^t,  didn't  buy  it,  some  one  else  would.     She  also  stated  what 
was  not  true— that  Powell  had  offered  $1,200;  to  which  he 
replied  that  if  anybody  would  give  that  amount  he  would,  as 
he  did  not  want  a  stranger  to  have  it    Again  she  consulted 
and  inquired.     Powell  hadn't  the  money.     Her  husband  was 
in  debt    and  paying  interest.     They  wanted  cash.     They 
didn't  get  another  offer  of  $1,200,  cash.     After  talking  over 
tlie  matter  between  themselved,  according  to  his  st^  teiuent, 
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thej  '^came  to  the  conclasion  that  if  what  ho  said  in  regard 
to  the  situation  of  the  real  estate — that  we  could  not  Iiave  it 
sold  under  the  will  without  a  decree — we  expected  it  was  as 
good  as  we  could  do  to  take  $1,200."  And  so  they  said  to 
him,  ''Now  if  this  is  the  situation  of  things,  as  yon  have 
stated,  and  if  you  are  willing  for  us  to  go  up  there  and  ask 
Mat's  and  Ike's  advice  about  the  matter,  and  if  they  advise  us 
not  to  sell  it  we  will  not  do  it,  but  if  they  don't  advise  us 
that  way  we  will  sell  it  for  $1,200."  lie  assented.  She 
advised  him  of  her  acceptance,  and  she  procured  Powell  to 
prepare  the  deeds.  She  signed  them  before  her  husband  did, 
and  upon  his  objecting  to  sign,  defendant  told  them  to  ^'drop 
it  all  and  burn  the  deeds;"  but,  as  she  says,  ''ho  studied  it 
over,  I  guess,  and  signed." 

All  of  the  foregoing  is  taken  from  her  testimony,  except- 
ing the  single  statement  quoted  as  from  his,  from  which 
it  would  seem  she  was  quite  as  active  in  working  up  the  sale 
as  the  defendant.  There  was  no  appearance  of  pressure  or 
urgency  or  even  persuasion  on  his  part,  nor  of  any  special 
confidence  in  him  on  hers.  She  acted  on  lier  own  judgment 
and  that  of  her  husband  and  other  friends,  as  if  he  had  been  a 
stranger.  So  far  as  relates  to  his  knowledge  and  influence 
and  her  ignorance  and  confidence,  her  testimony  is  in  direct 
contradiction  of  the  averments  in  the  bill;  and  her  husband's, 
relating  to  the  same  fact,  accords  with  it. 

But  whatever  may  have  been  the  truth  in  that  respect  we 
have  looked  in  vain  through  the  bill,  proofs,  decrees  and 
argument  for  the  specification  of  a  word,  an  act  or  an  omis- 
sion on  the  part  of  appellant  tliat  is  charged,  proved,  found 
or  asserted  to  have  been  fraudulent.  The  same  witnesses 
positively  and  completely  exonerate  him.  Complainant  tes- 
tified, "  1  don't  pretend  to  say  that  my  brother  here  deceived 
me  wilfully,  but  he  did  buy  that  land  of  me  when  it  was  worth 
more  than  he  said  it  was.  I  know  this^  because  he  sold  it  for 
more."  That  is  her  case  in  a  nutshell,  as  she  understood  it 
It  amounts  to  this:  that  she  thought  now,  it  was  worth  more 
when  she  sold  than  she  thought  then.  And  her  thought  was 
but  an  inference  from  a  single  fact  which  did  not  warrant  it. 
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When  she  sold,  there  was  no  railroad  near  the  land,  nor  anji 
in  contemplation,  so  far  as  the  parties  were  informed.  Soon 
afterward  it  began  to  be  talked  of,  and  when  he  sold — more 
than  nioe  months  later — it  had  been  surveyed  and  located  and 
a  station  near  the  land  determined  on.  The  worth  of  the 
land  was  what  it  would  bring.  She  sold  for  $1,200,  cash,  and 
he,  nearly  a  year  after,  for  $1,468.75,  one-half  cash  and  the 
other  on  a  year's  time.  Such  an  enhancement  in  that  time  is 
no  nncommon  effect  of  the  location  of  a  railroad  in  the 
vicinity. 

Again,  she  testified,  "  I  would  not  say  my  brother  told  me 
a  falsehood    *    *    *     but  he  did   misrepresent   things   to 
me.''   Being  asked  in  what  respect,  or  how,  she  said  he  told 
lier  it  couldn't  be  sold   under   the   law  without  a  decree  of 
court,  which  would  involve  a  considerable  cost,  and  that  the 
land  was  not  in  as  good  condition  as  when  the  testater  died, 
because  the  fences  had   gone  down  and  the  crops  were  poor, 
and  he  didn't  consider  it  worth  near  as  much  as  before  that 
time.    She  was  tlien  requested,  "  If  he  ever  made  any  other 
misrepresentation,  please  state  it    And  her  answer  was:  ^^I 
don't  know  as  I  can  think  of  it     I  wouldn't  say  that  he  did." 
And  she  added,  *^I  don't  pretend  to  say  that  these  statements 
were  false,  but   I  do  pretend  to  say  that  it  was  worth  more, 
because  it  brought  more."     The  bill  contained  not  a  word 
about  any  representation  as  to  fences  or  crops,  nor  is  there  in 
the  record  a  word  of  proof   that   the  fences  had  not  gone 
down  or  that  the   crops  were   not  poor.     Neither   the  com- 
plainant nor  her  husband  denied  the  truth  of  anything  they 
say  he  stated  as  matter  of  fact     He  charges  no  misrepresen- 
tation except  as  to  the  necessity  of  a  decree  of  court  in  order 
to  have  the  land  sold,  which  was,  that  it  could   not  be  law- 
fully sold,   while   there  was  a   minor  heir,  without  such  a 
decree.    They  knew  that  was  mitter   of  opinion,  and  that 
appellant  did  not  profess  any  special   knowledge  of  the  law, 
nor  represent  that  he  had  taken  any  legal   advice  on  the  sub- 
ject   If  he   expressed   only  his  real  opinion,  then,  however 
mistaken,  it  could  not  have  been  frandulcnt 
That  it  was  his  honest  opinion  and   belief  is  put  beyond 
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donbt  by  his  oaths  and  his  acts.  If  he  had  supposed  he  had 
power  to  sell,  there  was  no  reason  for  refusing  or  delaying  to 
exercise  it  It  was  desirable  that  the  parties  interested,  in- 
cluding himself,  should  realize  and  control  their  respective 
irterests  as  soon  as  might  be.  But  it  is  evident  that  they 
understood  they  had  an  interest  in  the  land  itself,  as  tenants 
in  common;  for  they  talked  of  dividing  as  well  as  of  selling 
it  What  appellant  proposed  to  buy  and  appellee  to  sell  was 
her  interest  in  the  land.  Their  contract  was  executed  by  a 
deed  of  quit-claim  of  her  interest  in  the  land  specifically 
described.  He  understood  that  his  office  and  function  were 
those  of  an  administrator,  notwithstanding  the  annex,  and 
that  as  such,  having  no  need  to  sell  in  order  to  pay  debts  of 
the  estate,  he  had  nothing  to  do  with  the  land,  but  its  dispo- 
sition rested  with  the  heirs  or  devisees.  They  all  knew  that 
one  of  them,  Hayden  Dowdall,  had  died  very  soon  after  the 
death  of  the  testator,  leaving  an  infant  child,  and  it  was  plain 
to  him  that  this  little  child  could  not  take  a  binding  part  in 
a  partition  or  sale.  Hence  the  supposed  necessity  for  a  decree 
of  court.  Appellant  swears  that  he  f nlly  so  believed,  until 
advised  to  the  contrary  by  the  county  judge  long  after  he  had 
made  the  purchase  from  appellee.  By  direction  of  that  offi- 
cer he  filed  his  petition  for  leave  to  sell,  and  made  the  sale  in 
conformity  with  the  order  so  obtained. 

We  think  it  was  quite  easy  and  natural  for  a  man  who  was 
not  a  lawyer,  and  especially  for  one  of  "  large  business  expe. 
rience,"  to  make  all  the  mistakes  appellant  did,  and  to  be  so 
confident  in  his  opinion  as  to  want  no  lawyer's  advice  about 
it.  To  entertain  such  an  opinion  and  to  express  it  and  to  act 
upon  it  without  such  advice,  may  not  be  very  wise  or  prudent, 
but  certainly  it  is  not  fraudulent. 

In  our  opinion,  then,  if  the  bill  states  a  case  of  fraud  by 
wilful  misrepresentation  of  facts  and  abuse  of  confidence — 
which  is  by  no  means  clear — it  finds  no  substantial  support  in 
the  proof.  The  decree,  annulling  the  contract' of  sale  and 
canceling  the  deeds,  was  therefore  erroneous.  And  if  the 
court  below  was  not  justified  as  to  the  relief  by  the  case  made 
it  could  grant  none  further,  for  want  of  jurisdiction.     Hence 
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it  is  unnecessary  to  inquire  into  the  particulars  of  the  decree, 
although  we  do  not  see  from  the  record  on  what  ground  the 
master  and  coart  found  the  share  of  complainant,  which 
the  bill  and  the  will  stated  as  exactly  one-eighth  of  the  pro- 
ceeds of  the  personal  as  well  as  of  the  real  estate,  to  be  so 
much  more  nearly  one-seventh.  They  aUo  charged  appellant 
with  the  rent  of  the  land  accrued  after  the  death  of  the  testa- 
tor, and  also  with  the  interest  on  the  note  given  by  Burke  for 
half  of  the  price  on  its  sale  to  him.  While  he  might  be 
properly  so  charged  in  favor  of  the  other  pai'tics,  who  retained 
their  interests  in  the  land  or  its  proceeds,  he  should  not  be  in 
favor  of  appellee  if  he  had  lawfully  bought  hers.  Appellant 
testified  that  the  personal  estate  proper,  all  went  to  the  pay- 
ment of  debts  of  the  estate. 

£nt  for  the  reasons  above  given  the  decree  will  be  reversed 
and  the  cause  remanded  for  further  proceedings  not  inconsist- 
ent with  the  views  herein  expressed. 

Jieversed  and  remanded. 


Sampson  B.  Kawlings  *^  ^^ 

V. 

The  Village  of  Cerro  Gordo, 

Municipal  Corporations — JTauflcers  and  Peddlers — Agents  and  Canvass- 
ers—Lieenses — Sec  63,  Chap.  24,  B,  S. — Practice — Finding  by  this  Court, 

1.  Canvassinoror  taking  orders  forbookfii  pictures,  etc.,  is  not  peddlins? 
or  hawking  within  the  meaning  of  the  statute  authorizing  municipal  cor- 
porations to  license  or  prohibit  the  same. 

2.  An  ordinance  providing  that  a  person  engaged  in  canvassing  or 
taking  orders  shall  be  required  to  take  out  a  peddler's  license,  is  void. 

[Opinion  filed  November  23,  1889.] 

Appeal  from  the  Circuit  Court  of  Piatt  County;  the  Hon. 
E.  P.  Vail,  Judge,  presiding. 
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Messrs.  S.  R  Keed  and  H.  H.  Cbua,  for  appellant. 
Mr.  W.  C.  Johns,  for  appellee. 

Wall,  J.     The  village  of  Cerro  Gordo  ordained: 

"  Section  1.  No  person  shall  attempt  to  sell,  or  sell  any 
goods,  articles  or  things  (except  farm  products  offered  for 
sale  by  the  producer  thereof)  by  peddling,  hawking  or  public 
outcry,  or  at  any  temporary  or  uniuclosed  stand  or  place  of 
business,  without  obtaining  a  peddler's  license  therefor,  under 
a  penalty  of  five  dollars  for  each  offense;  provided,  that  the 
village  trustees  may  in  their  discretion,  by  vote  or  resolution, 
exempt  any  person,  having  heeu  a  bona  fide  resident  of  the  vil- 
lage for  six  months,  from  the  provisions  hereof,  or  may  order 
license  to  be  granted  to  such  person  at  a  lower  rate  than  is 
hereinafter  specified. 

"  Section  2.  Every  person  canvassing  or  taking  orders  for 
books,  pictures,  publications  or  other  articles,  shall  be  deemed 
within  the  scope  of  this  division  and  be  required  to  take  out 
a  peddler's  license;  if,  however,  no  license  was  taken  out  by 
the  canvasser,  the  article  shall  not  be  delivered  without  a  ped- 
dler's license;  provided,  that  regular  commercial  travelers 
employed  by  wholesale  houses  and  selling  staple  articles  to 
merchants  of  the  village,  shall  not  be  deemed  to  be  within  the 
meaning  of  this  section." 

The  authority  to  pass  this  ordinance  must  be  found,  if  it 
exists,  in  Chap.  24,  Sec.  63,  par.  41  and  96,  which  read  thus : 
*'  The  city  council  in  cities,  and  the  president  and  the  board  of 
ti*ustees  in  villages,  shall  have  the  following  powers: 

"  Forty-first.  To  license,  tax,  regulate  suppress  and  pro- 
hibit hawkers,  peddlers  etc.,  and  to  revoke  such  license  at 
pleasure." 

"  Ninety-six.  To  pass  all  ordinances,  rules  and  make  all 
regulations  proper  or  necessary  to  carry  into  effect  the  powers 
granted  to  cities  or  villages,  with  such  fines  or  penalties  as  the 
city  council  or  board  of  ti'ustees  shall  deem  proper;  provided, 
no  fine  or  penalty  shall  exceed  $200,  and  no  imprisonment 
shall  exceed  six  months  for  one  offense." 
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Tbe  qnestion  is  whether  the  statute  sapports  tlie  eecond 
section  of  the  ordinance.     By  that  section  the  villas^  under- 
took to  say  that  persons  canvassing  or  taking  orders  for  books, 
pictures,  publications  or  other  articles  should   be   deemed 
l^eddlers.    Bouvier's  Law  Dictionary,  Vol.  2,  page  323,  defines 
peddlers  thus:     "  Persons  who  travel  about  the  country  with 
merchandiso  for  the  purpose  of  selling  it."     Webster's  defini- 
tion is,  '^A  traveling  trader;  one  who  carries  small  commodi- 
ties about  on  his  back  or  in  a  cart  or  wagon  and  sells  them." 
We  are  of  opinion  that  the  business  aimed  at  bj  the  second 
section  of  the  ordinance  can  not  be  termed  peddling,  and  that 
persons  so  occupied  are  not  peddlers.     It  may  be  that  there 
woald  be  as  much  reason  for  requiring  a  license  in  the  one 
case  as  the  other  and  there  may  be  many  occupations  which 
slioald  be  taxed  by  means  of  a  license  as  well  as  peddlers,  but 
that  is  beside  the  question.     The  power  of  the  village  is  to 
be  foand  in  the  provision  of  the  statute  and  the  authority 
thereby  conferred  can  not  be  exceeded.     "  Any  fair,  reason- 
able doubt  concerning  the  existence  of  power  is  resolved  by 
tlie  courts  against  the  corporation  and  the  power  is  denied." 
1  Dillon  on  Municipal  Corporations,  Sees.  55  and  251;  Magiir 
^'  CincinDati,  1  O.  St  268.     It  follows  that  said  section  is  void 
^<>r  Want  of  power  in  the  village  to  enact  it 

%e  appellant  was  charged  with  selling  groceries  and  dry 
good^  l)y  peddling  and  hawking  without  license.  The  proof 
^M  that  he  went  about  carrying  samples  of  sugar,  tea,  coffee, 
®^}  in  a  sample  case,  taking  ordere  for  goods  addressed  to  a 
n^erc^ntile  house  in  Chicago  by  whom  the  orders  were  to  be 
^'leci  and  the  goods  sent  per  express  C.  O.  D.  to  the  persons 
S^^^Xig  the  orders.  The  appellant  represented  himself  as  the 
ftpetxt  of  the  Chicago  house.  This  is  not  peddling  nor  hawk- 
^^S  and  unless  section  No.  2  of  the  ordinance  is  valid  the 
oS^tise  charged  was  not  made  out 

The  case  was  tried  by  the  i50urt  without  a  jury,  and  certain 
Propositions  of  law  taking  in  substance  the  view  above  stated 
^^re  submitted  to  the  court  to  be  held  as  the  law  of  the  case. 
But  the  court  refused  to  so  hold  and  finding  appellant  guilty 
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imposed  a  fine  of  $10  and  costs.     In  so  doin^  we  tliink  the 
coart  erred.     The  judgment  will  therefore  be  reversed. 

Judgment  rcoer^ed. 

The  clerk  will  incorporate  in  the  final  order  a  special  find- 
ing of  fact  by  this  court  that  upon  the  evidence  as  contained 
in  the  record  appellant  was  not  guilty  of  the  offense  of  ped- 
dling and  hawking  as  charged  in  the  amended  complaint. 


The  Chicago  &  Alton  Railroad  Company 

V. 

Alfred  Lego. 

Bailroads —  Injury   to   Stock  —  Evidence  —  Opinion  —  Instructions  — 
Watchfulneee — Duty  qf  Trainmen — Damages. 

1.  In  an  action  agfainst  a  railroad  company  to  recover  for  injaries  to 
stock  struck  by  a  train  upon  its  track,  the  judgment  of  a  witness,  derived 
from  an  observation  of  the  tracks,  of  the  animals,  and  other  indications,  as 
to  the  place  where  they  came  thereon  and  as  to  their  direction  and  speed, 
is  admiBsible  in  evidence. 

2.  Testimony  as  to  experiments  made  by  witnesses  to  determine  whether 
stock  could  have  been  seen  by  the  servants  of  a  railroad  company  before 
coming  upon  its  track,  the  character  of  the  ground  and  obstructions  to  the 
view  at  the  place  in  question  being  involved,  is  admissible. 

3.  It  is  the  duty  of  trainmen  to  use  ordinary  care  in  looking  ahead,  and 
in  discovering  whether  or  not  any  obstructions  are  on  the  track.  It  is  not 
sufficient  to  use  due  care  after  animals  are  discovered,  if,  by  the  use  thereof, 
they  might  have  been  seen  in  time  to  avoid  an  accident 

[Opinion  filed  November  23,  1889.] 

Appeal  from   the  Circuit  Court  of  Mason  County;   the 
Hon.  L.  Lacey,  Judge,  presiding. 

Messrs.  Brown  &  Kirbt,  for  appellant. 
As  to  all  of  the  rulings  on  the  questions  quoted  (see  opin- 
ion) the  court  below  was  in  error.     It  was  competent  for  the 
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witness  to  state  and  describe  the  horses'  tracks,  but  it  was  not 
fur  him  to  tell  what  conclusions  he  arrived  at.  It  was  the 
jiirjr't)  province  to  do  that.  His  conclusion  was  a  mere 
opinion. 

That  this  evidence  was  improperly  admitted  is  settled  in 
this  State  by  the  following  cases:  Linn  v.  Sigsbee,  67  111. 
75;  Chicago  v.  McGivin,  78  111.  347;  Penn.  Co.  v.  Conlan, 
101  111.  93.  See  also  Clark  v.  Fisher,  1  Paige,  174;  Mayor 
of  New  York  v.  Pentz,  24  Wend.  668;  Eamage  v.  Kyan,  9 
Bingham,  338;  Norman  v.  Wells,  17  Wendell,  136;  Hopkins 
V.  I.  &  St  L.  R  Co.,  78  111.  32;  C.  &  N.  R  Co.  v.  S.  &  N. 
R  Co.,  67  111.  142;  Keith  v.  Bliss,  10  111.  App.  424;  Collins 
V.  Crocker,  15  III.  App.  109. 

The  evidence  of  the  experiments  made  in  October,  three 
DJonths  after  the  accident,  in  the  absence  of  proof  that  the 
<^nditioD8  were  the  same,  is  inadmissible   from  any  stand- 
point. 

As  to  the  instructions,  the  rule  of  law  applicable  to  such 
case  is  laid  down  in  I.  C.  R  Co.  v.  Godfrey,  71  111.  509. 

"If  defendant's  servants,  who  were  in  the  management  of 
the  engine,  after  becoming  aware  of  plaintiff's  danger,  failed 
to  use  ordinary  care  to  avoid  injuring  him,  defendant  might 
be  liaVe." 
In  T.,  W.  &  W.  V.  Barlow,  71  111.  640,  it  is  said : 
"The  rnle  of  liability  in  such  a  case  as  the  present,  when 
*n  animal  is  unlawfully  upon  a  railroad  track,  we  conceive  to 
^j  that  the  company  is  not,  in  general,  liable,  unless  its  serv- 
ants, after  they  discovered  that  the  animal  was  in  danger, 
roight,  by  the  exercise  of  proper  care  and  prudence,  have  pre- 
vented the  injury."  Citing  Redfield  on  Rys.,  Sec.  126;  God- 
frey V.  111.  C.  R  Co.,  71  111.  500;  see  also  C.  &  A.  R  Co.  v. 
Hill,  24  111.  App.  619. 

Kessrs.  Q.  W.  EllsosrrT)  T.  N.  Mehan  and  E.  Lynch,  for 
appellee. 

Opposing  counsel  contend  that  the  court  erred  in  giving  all 
or  any  of  appellee's  instructions,  and  in  ignoring  appellant's 
theory  that  its  engineer  was  not  guilty  of  negligence  if  he 
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need  ordinary  care  to  avoid  injnring  the  animals  after  he  dis- 
covered them,  even  though  in  the  exercise  of  such  care  he 
might  have  seen  them  in  time  to  have  avoided  the  collision 
altogether.  The  bare  statement  of  this  theory  at  once  sug- 
gests its  harshness  and  unsoundness.  Such  was  substantially 
the  rule  in  this  State  many  years  ago,  but  it  was  overruled  and 
forever  laid  to  rest  in  I.  C.  R.  R.  Co.  v.  Middlesworth,  46  111. 
497.  In  R.  R  I.  &  St  L.  R.  R  Co.  v.  Irish,  72  111.  406,  tlie 
court  refera  to  the  rule  in  the  Middlesworth  case  and  says, 
"This  lias  ever  since  been  the  ruling  of  this  court."  If 
appellee's  first  and  second  instructions  are  good  then  all  the 
others  are.  The  first. one  is  a  substantial  copy  of  an  instruction 
approved  by  this  court  in  C.  &  A.  R  R  Co.  v.  Bock,  17  111. 
App.  17.  The  second  is  similar  to  one  fully  discussed  and 
approved  in  T.  P.  &  W.  R  R  Co.  v.  Bray,  57  111.  515.  See 
also  T.  P.  &  W.  R  W.  Co.  v.  Ingraham,  58  111.  120;  C.  &  N. 
W.  R  R  Co.  v.  Barrie,  55  111.  227;  C.  &  A  R  R  Co.  v.  Kel- 
laui,  92  III.  247;  W.,  St.  L.  &  P.  R  W.  Co.  v.  Krough,  13  111. 
App.  434. 

As  to  the  evidence  excepted  to,  the  case  of  C.  &  A.  R.  R 
Co.  v.  Bock,  17  111.  App.  17,  decided  by  this  court,  is  directly 
in  point. 

Conger,  J.  Appellant  was,  on  the  24th  day  of  July,  1888, 
operating  its  raih'oad  between  the  stations  Greenview  and 
Mason  City,  in  Mason  county,  Illinois.  Its  track  was  fenced 
as  required  by  law.  About  three  miles  north  of  Greenview 
the  road  ran  through  pasture  lands  on  which  ap}>ellce  and  others 
had  a  number  of  horses  pasturing.  Some  person  going  through 
this  pasture  and  over  the  railroad  by  way  of  a  farm  crossing 
early  in  the  morning  of  the  above  date,  left  the  gate  on  the 
west  side  of  the  raih'oad  open,  and  from  twelve  to  twenty  of 
these  horses  strayed  onto  the  right  of  way  and  the  north- 
bound passenger  train  ran  upon  and  killed  or  injured  eleven 
of  the  number,  among  which  there  was  a  pony,  a  mare  and 
a  colt  belonging  to  appellee.  The  accident  occurred  about 
seven  o'clock  in  the  morning. 

The   track  was  straight,  and  appellee  contended  that  the 
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servants  of  appellant  saw,  or  could  by  the  exercise  of  reason- 
able care  have  seen  tlie  horses  in  time  to  stop  the  train  and 
avoid  the  injury.  Appellant  denied  that  the  horses  were 
seen  in  time  to  avoid  the  injury,  and  contended  that  they  sud- 
denly came  upon  the  track,  unexpectedly  to  the  engineer,  and 
that  so  soon  as  they  were  observed  the  engineer  did  every- 
thing in  his  power  to  avoid  the  injury.  Appellant  introduced 
evidence  to  show  that  the  conformation  of  the  ground,  vege- 
tation, fences,  telegraph  poles  and  hedges  were  so  situated 
that  the  horses  were  obscured  from  the  engineer  until  they 
came  upon  the  track.  Appellee  claimed  that  the  right  of 
way  was  clear  and  level,  and  that  there  were  no  obstructions, 
and  that  appellant's  servants  were  negligent  in  not  discover- 
ing the  horses  in  time  to  prevent  injury  to  them. 

It  was  stipulated  on  the  trial  that  the  hoi*ses  of  appellee 
were  upon  the  track  of  defendant  without  its  fault  or  per- 
mission.   Appellee  secured  a  judgment  below  for  $205. 

The  first  objection  relied  upon  by  appellant  is  that  the  court 
below  erred  in  admitting  incompetent  evidence  for  appellee. 

This  objection  is  based  upon  questions  asked  of  witnesses 
as  to  what  they  saw  upon  and  along  the  sides  of  the  track  at 
the  place  of  the  accident  in  the  nature  of  obstructions,  the 
character,  appearance  and  locality  of  the  animals'  tracks,  and 
the  judgment  of  the  witnesses  based  upon  what  they  observed, 
as  to  the  place  wliere  the  animals  came  upon  the  track, 
together  with  their  direction  and  speed.  A  sample  of  these 
questions  and  answers  as  given  by  appellee  when  upon  the 
stand,  we  quote  from  appellant's  briefs. 

**Q.  State  whether  or  not,  at  or  near  the  bridge  and  look- 
ing north  to  where  the  horses  were  killed,  there  was  anything 
to  obstruct  the  view,  so  that  you  could  not  see  horses  on  the 
track? 

'^(Objected  to  by  defendant  as  incompetent;  overruled,  and 
defendant  excepted.) 

'^A.  Nothing  in  the  way,  that  I  seen.  The  liedge  had 
been  cut  back  probably  a  year  and  had  grown  up  again  seven 
or  eight  feet  high  and  about  four  feet  thick. 

'^Q.  Were  the  hedges  so  located  as  to  obstruct  the  view 
of  a  person  coming  from  the  south  ? 
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*' (Objected  to  by  defendant  as  asking  for  the  conclusion  of 
witness,  and  incompetent ;  overruled;  defendant  excepts.) 

"  A.  No;  the  right  of  way  was  fifty  feet  wide.  I  went 
there  later  in  the  season,  in  October,  with  Ellsberry,  my  son, 
Linn,  Melton  and  Scovillo.  On  that  occasion  my  son  went 
south  f com  the  bridge  about  a  quarter  of  a  mile  on  the  track 
and  sat  down  on  the  ties. 

"  (Defendant  objects  to  the  occurrences  in  October,  after 
the  horses  were  killed;  objection  overruled,  and  defendant 
excepts.) 

''I  saw  him  sit  down  on  the  ties.  I  got  down  in  the  ditch, 
on  the  east  side  of  the  highest  grade,  probably  a  hundred  feet 
south  of  the  end  of  the  hedge,  on  the  east  side  of  the  track. 
I  think  the  ditch  was  six  feet  deep  there. 

"  Q.  What  did  yon  do  when  you  got  down  to  the  bottom 
of  the  ditch  ? 

"  (Question  objected  to  by  counsel  for  defendant  as  incom- 
petent; overruled,  and  defendant  excepted.) 

"A.     I  laid  down  on  my  side. 

"  Q.     State  whether  or  not  you  looked  south. 

^'  (Objected  to  by  defendant  as  incompetent;  overruled,  and 
defendant  excepted.) 

"  A.     I  did. 

"Q.    What  for? 

"  (Objected  to  by  counsel  for  defendant  as  incompetent; 
overi'uled,  and  exception.) 

^'A.  To  see  my  son;  I  saw  him;  he  was  sitting  between 
the  rails,  on  the  ties.    Gus  Melton  went  down  with  me* 

"  Q.  From  the  bridge,  looking  north,  you  may  state  to 
the  jury  whether  or  not  there  was  anything  to  obstruct  the 
view  between  the  bridge  and  the  point  were  the  horses  were 
killed. 

'^  (Objected  to  as  incompetent  and  asking  for  conclusions; 
objection  overruled,  and  defendant  excepts.) 

'* A.  There  wasn't  anything.  On  the  25th  of  July  I  exam- 
ined to  see  if  the  horses  had  come  on  the  track  at  any  point 
I  found  where  they  started  to  run  out  of  the  ditch,  and  where 
they  got  on  the  track.     I  saw  their  tracks  as  they  went  on,. 
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about  a  hundred  and  ten  feet  south  of  the  hedge.  I  found 
tracks  coming  up  from  both  sides  onto  the  track.  The  track 
OQ  the  east  side  looked  as  if  it  might  have  been  eight  or  nine 
horses. 

**  Q.  If  you  could  tell,  from  the  appearance  of  the  tracks 
and  the  indications  you  saw  there,  what  the  gait  of  the  horses 
^as,  in  coming  up  on  the  track,  state  what,  in  your  judgment, 
y»e  prait  of  the  horses  was? 

**  (Objected  to  by  defendant  as  asking  for  an  opinion;  over- 
^ttled,  and  defendant  excepted.) 
**  A.     It  must  have  been  running. 
**  Q.     What  do  you  judge  that  from  ? 
*(Same  objection;  same  ruling,  and  exception.) 
,       A,     From  the  shape  of  the  tracks;   1  saw  marks  of  their 
I  ^^s  on  the  ties,  going  north.     The  track  was  ballasted  with 
^R*     I  found  my  horse's  shoe  on  the  track,  and  some  pieces  of 
\iOOf,  seven  or  eight  in  all,  about  the  size  of  my  finger.     Some 
^ere  an  inch  and  some  a  half  inch  wide,  that  had  bursted  off 
the  sides  of  hoof.     Afterward  found   slag   imbedded  in  tlie 
frog  of  the  horses'  feet 

"Q.  From  tlie  indications  yon  have  described,  yon  may 
state  to  the  jury  what,  in  your  judgment,  was  the  gait  the 
horses  were  going  at — going  north  on  the  track? 

** (Objected  to  by  defendant  as  incompetent  and  asking  for 
conclusions;  overruled,  and  defendant  excepts.) 
"  A.     They  were  mnning." 

We  do  not  think  appellant's  objection  to  these  questions  is 
well  taken.  For  a  witness  to  state  that  by  actual  trial  he 
could  stand  at  one  point  and  see  to  another,  is  not  expressing 
an  opinion,  but  is  a  statement  of  the  fact  that  there  was  no 
obstruction  to  the  sight  between  such  points.  In  no  other 
way  could  he  so  clearly  give  the  jury  the  facts,  for,  after  de- 
scribing the  ground,  the  situation  of  surroundings  and  inter- 
vening objects,  the  jury  would  be  unable  to  say  whether  such 
obstructions  did  or  did  not  interfere  with  the  view  of  the  wit- 
ness. In  reference  to  the  experiments  made  by  the  witness  of 
getting  into  the  ditch  at  the  side  of  the  track  and  seeing  his 
son  sitting  down  upon  the  ties  at  another  point,  we  can  see  no 
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objection.  It  was  done  to  show  how  the  depth  of  the  ditch, 
the  height  of  grass  and  weeds,  at  the  distance  the  two  were 
from  each  other,  would  obstruct  the  vision.  Such  evidence 
may  not  have  had  much  weight  with  the  jnry,  because  the 
witness  in  making  his  observations  was  not  in  the  same  posi- 
tion as  the  engineer  and  fireman  upon  the  engine,  and  because 
the  latter  were  moving  rapidly,  with  the  cares  and  responsi- 
bilities of  their  station  needing  their  attention,  while  tlie  wit- 
ness would  be  at  rest  and  giving  his  mind  entirely  to  making 
these  observations;  but  these  circumstances  would  only  bear 
upon  tlie  weight  and  value  of  such  evidence,  and  not  u(>on  its 
competency.  The  statement  of  the  witness  that,  in  his  judg- 
mcnt,  determining  from  the  appearance  of  the  tracks  and  the 
indications  that  he  saw,  the  animals  at  a  given  point  were  run- 
ning, was,  we  think,  proper.  If  one  can  determine  from  an 
inspection  of  the  tracks  the  gait  of  the  animal  making  tliem, 
we  apprehend  it  would  bo  difficult,  if  not  impossible,  to  so 
describe  to  a  jury  the  peculiarities  of  the  track  as  to  enable 
them  to  see  them  with  the  eyes  of  the  witness. 

It  is  not  unusual  for  a  witness  to  state  that  one  whom  he 
observed  had  a  pleasant  or  an  angry  look  upon  his  counte- 
nance. He  reaches  this  conclusion,  and  may  state  it  to  a  jury 
as  a  fact,  and  yet,  if  asked  to  describe  to  them  the  appearance 
in  detail  of  the  face  of  the  person  so  observed,  in  order  that 
the  jury  might  determine  whether  he  was  right  in  his  conclu- 
sion, he  could  do  no  more  than  to  reproduce  for  their  benefit 
the  impression  made  at  the  time  upon  his  own  mind. 

The  court  gave  the  following  instruction : 

"  The  jury  are  instructed  that  it  is  the  duty  of  the  engineer 
and  fireman  to  use  ordinary  care  in  looking  ahead,  when  run- 
ning the  railroad  train,  for  the  purpose  of  detecting  and  dis- 
covering anything  on  the  track,  to  prevent  injury  and  accident; 
and  if  the  jury  believe  from  a  preponderance  of  the  evidence 
Buch  servants  failed  to  use  such  care,  and  by  reason  thereof 
tliey  failed  to  discover  the  horses  in  time  to  prevent  injury, 
and  thereby  the  horses  were  killed,  then  the  plaintiff,  if  he 
used  ordinary  care  in  keeping  the  horses  ofif  the  track,  should 
recover.    This  question  of  negligence  should  be  considered 
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with  reference  to  all  the  other  dnties  of  the  fireman  and  engi- 
neer, and  also  the  fact  that  the  horses  might  not  reasonably 
be  expected  to  be  on  the  track,  and  also  all  the  other  circom- 
BtaDces  in  the  case,  and  the  servants  of  the  defendant  be  held, 
under  all  the  circnmstances,  to  nse  only  snch  care  as  a  reason. 
ably  prndent  person  would  have  done  under  the  circum- 
stances." 

It  is  insisted  that  this  and  other  instructions  of  tlie  same 
import  are  in  conflict  with  the  doctrine  of  the  Supreme  Court 
as  annonnced  in  T.  W.  &  W.  Rj.  Co.  v.  Barton,  71  III.  640, 
and  of  this  court  in  the  Hill  case,  24  111.  App.  619.  When 
the  facts  of  those  c4ses  and  the  questions  passed  upon  are 
noticed,  we  think  the  objection  made  is  not  tenable. 

In  the  Barlow  case,  no  claim  was  made  that  the  engineer 
and  fireman  had  failed  in  their  duty  in  keeping  a  proper  look- 
out   The  court  in  that  case  say : 

"About  100  feet  from  the  highway,  the  engineer,  who  was 
looking  ahead  for  a  signal  to  stop  at  the  station,  saw  two  cows 
approaching  the  ti-ack,  in  the  highway ;  first  saw  their  heatfs 
asthej  came  within  range  of  the  headlight  of  the  engine,  Jut  t 
as  thej  were  coming  upon  the  crossing.  ♦  *  *  The  night 
was  dark  and  the  cow  could  not  be  seen  from  the  engine  until 
she  came  within  the  range  of  the  headlight;"  and  from  that 
time  the  court  say  the  engineer  did  all  that  he  could  to  pre- 
vent injury  to  the  animal,  and  therefore  conclude  the  com- 
pnny  was  not  liable.  It  may  well  be  supposed  that  if  there 
had  been  a  question  in  that  case  as  to  whether  the  engineer 
and  fireman  had  neglected  to  use  ordinary  care  in  looking 
^ead,  the  holding  of  the  court  upon  such  question  would 
have  been  in  accordance  with  the  instruction  complained  of 
in  this  case. 

In  the  Hill  case,  supra^  the  reasons  given  for  sustaining  the 
jadgment  of  the  court  below  were  that  the  engineer  after  he 
discovered  the  animal  failed  to  exercise  proper  care  and  pru- 
dence, 80  that  in  that  case  the  question  did  not  arise  what  meas- 
ure of  care  the  engineer  and  fireman  of  a  train  should  exercise . 
in  looking  ahead  for  obstructions  upon  the  track. 

We  think  the  instruction  given  is  the  law.    It  requires  the 
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engineer  and  fireman  to  use  ordinary  care  in  looking  ahead 
when  rnnning  a  railroad  train,  for  tlie  purpose  of  detecting 
and  discovering  anything  on  the  track,  and  this  duty  is  to  bo 
considered  in  reference  to  all  their  other  duties. 

If  tlie  engineer  and  fireman  of  appellant  fell  short  of  this 
reasonable  and  proper  measure  of  their  duty,  we  think  it  was 
negligence  on  their  part 

Finding  no  substantial  error  in  the  record,  the  judgment  of 
the  court  below  will  be  afiirmed. 

Judgment  affirmed* 


Bebecca  McGarvey 

V. 

Harvey  Darnall  et  al. 

A dminisf ration — PropeHy  in  Several  States — AdmimsfraforB — Judg- 
ment against  One  of  Several — Executor — Heir  at  Law — Evidence^ 

A  judgrmeDt  airainst  an  administrator  appointed  in  one  State  is  not 
evidence  of  an  indebtedness  us  against  on  administrator  of  tbe  same  estate 
appointed  in  another  State,  nor  as  against  the  executor  or  heir  at  law  of  thj 
same  decedent  when  sued  in  another  State  from  that  in  which  the  judgment 
was  rendered. 

[Opinion  filed  November  23,  1889.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  James  A.  Cbsiqhton,  Jndge,  presiding. 

Mr.  C.  A.  Kbtbs,  for  appellant 

The  judgment  of  appellant  \^  prima  fade  evidence  against 
the  heirs  at  law  of  Amelia  Darnall  in  tliis  proceeding.  Rosen- 
thal V.  Eenick,  44  111.  207;  Stone  t.  Wood,  16  111.  177;  Hop- 
kins V.  McClain,  19  111.  113;  Moline  Co.  v.  Webster,  26  111. 
23 1 ;  Sutherland  v.  Harrison,  86  111.  363;  Goeppner  v.  Leitzel- 
mann,  98  111.  409. 
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McCrarrey  ▼.  Domall. 

Mr.  BoBEBT  Matheny,  for  appellees. 

Plkasants,  p.  J.  This  wasa  petition  filed  Angast  21, 1SS3, 
^J  Harvey  Damall  and  Agnee  Darnall  against  appellant  and 
^^^  other  heirs  of  Amelia  Darnall,  who  died  on  the  18th  of 
fcbrtiary,  1883,  intestate,  in  Henry  county,  Iowa,  where  she 
t\\(^Ti  resided,  for  the  partition  of  certain  lands  in  Sangamon 
county,  Illinois,  of  which  she  was  seized  at  the  time  of  her 
death. 

Appellant  answered  and  also  filed  a  cros^-bill  averring  that 
letters  of  administration  Wo*re  dnly  granted  npon  the  estate  of 
8aid  Amelia  Darnall  by  tlie  proper  conrt  in  Henry  county, 
Iowa;  that  on  September  18,  1883,  she  filed   in  that  court  a 
claim  against  the  estate,  and  obtainsd  judgment  thereon   for 
$2,545  and  costs,  which  judgment,  on  appeal  by  the  adminis- 
trator, was  affirmed  by  the  Supreme  Court  of  that  State,  and 
is  in  full  force  and  wholly  unpaid;   that  said  decedent  left  no 
personal  property  whatever,  nor  any  real  estate  except  the  lands 
^feseribed  in  the  petition;   and  praying  that  if  said  lands  can 
iiot  be  partitioned  and  have  to  be  sold,  the  court  decree  the 
Payment,  out  of  the   proceeds,  of  her  said  judgment  with 
interest  and  costs. 

It  Was  shown  that  Amelia  Damall  left  no  personal  estate 

^n  lowa  except  $100  in  worthless  promissory  notes,  nor  any  in 

•^''inoiB  except  one  bed  and  one  bureau,  the  value  of  which 

^oea  UQt  appear ;  that  letters  of  administration  were  granted 

^^  the  petitioner,  Harvey  Damall,  by  the  County  Court  of 

^'d  Sangamon  County,  but  not  until  the  11th  of  Xovember, 

^"^  ;   that  no  c'aim  has  been  filed  in  said  court  nor  presented 

^be  administrator  here,  and  that  appellant  is  the  only  claim* 

^^^y  ^a  creditor,  against  the  said  estate. 

^^^   final  hearing  a  decree  was  made  dismissing  the  cross* 

^^  ^rid  ordering  partition  as  prayed  in  the  petition. 

^ouQsel  have  discussed  at  considerable  length  the  questions 

P^risdiction  in  the  Circuit  Court  over  the  matter  of  this 

^^*^,  in  this  proceeding,  and  of  the  application  and  effect  of 

^^  statute  barring  claims  not  presented  within  two  years  after 

^Y^^^^nistration   granted,  except  as  against  assets  thereafter 

^'^^covered. 
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We  have  thought  it  unnecessary  to  decide  these  questions, 
because  upon  the  assumption  that  the  court  had  jurisdiction 
and  that  the  claim  was  not  barred  we  are  of  opinion  that  the 
only  evidence  offered  to  prove  it  was,  in  this  case,  incompetent. 
That  was  a  copy  of  the  record  of  the  judgment  against  the 
administrator  in  Iowa,  duly  certified  under  the  Act  o£  Con- 
gress; which  was  objected  to  and  excluded. 

It  seems  to  bo  settled  by  the  authorities  that  a  judgment 
against  an  administrator  appointed  in  one  State  is  not  evi- 
dence of  an  indebtedness  as  against  an  administrator  of  the 
same  estate  appointed  in  another,  for  the  reason  that  the 
parties  are  different  and  there  is  no  privity  between  them. 

In  respect  of  their  appointments,  powers,  estates,  duties 
and  liabilities,  they  are  strangers — as  much  so  as  administrators 
of  the  estates  of  different  decedents.  Judy  v.  Eelly,  11  IIl- 
211;  Rosenthal  Vv  Renick,  44  111.  202;  Stacey  v.  Thrasher, 
6  Howard  U.  S.  44;  McLean  v.  Meek,  18  Id.  16.  For  the 
same  reason  it  is  not  evidence  against  the  executor  or  heir  at 
law  sued  in  another  State.  It  can  affect  no  property  of  the 
decadent  in  another  State,  howsoever  or  by  whomsoever  held, 
either  directly  or  indirectly,  as  evidence  of  a  claim  or  cause  of 
action.    Low  v.  Bartlett,  8  Allen,  259. 

Decree  ccffirtned. 


Ohio,  Indiana  &  Western  Railway  Company 

V. 

Eda  B.  Dooley. 

Railroads — Flowage — Tnsuffideney  of  Cuherta—RigJit  qf  Way. 

1.  In  an  action  against  a  railroad  company  to  recover  for  tbe  overflow 
of  plaintiff's  lands,  alleged  to  be  due  to  insufficient  culverts  through  defend- 
ant's embankment,  it  is  held:  That  the  mere  ownership  of  the  right  of 
way  by  the  defendant  constituted  no  defense;  that  the  right  to  build  and 
operate  the  road  Ciirried  with  it  the  duty  skillfully  to  construct;  and  that 
for  injury  caused  by  faulty  construction  the  remedy  is  clear  and  may  be  ap- 
plied as  often  as  injury  occurs* 
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2.  lo  ^e  case  presented,  this  court  holds  that  the  admission  of  evidence 
w  to  the  increased  flow  of  water  from  tile  drainage,  for  which  defendant 
was  not  bound  to  provide  outlet,  was  not  reversible  error,  the  jury  having 
been  clearly  and  correctly  instructed,  and  the  special  findings  showing  that 
they  followed  the  instructions  given. 

[Opinion  filed  November  23,  1889.] 

Appeal  from  the  Circuit  Conrt  of  McLean  County;  the 

Hon.  O.  T.  Bbetes,  Judge,  presiding. 

« 
Messrs.  0.  W.  Faibbank  and  Fbank  Y.   Hamilton,  for 

ap|)e)1ant 

In  the  condemnation  of  land  for  [railway  purposes,  the 
assessment  made  embraces  damages  of  every  kind  natui'ally 
consequent  to  the  use  for  which  the  land  is  taken,  unless  neg- 
ligence in  the  construction  is  shown.  Furniss  v.  H.  E.  V-  R. 
R.  Co.,  5  Sanford  (K  T.),  551;  C,  R.  1.  &  P.  R  R  Co.  v. 
Carey,  90  Dl.  514;  City  of  Chicago  v.  Rumsey,  87  111.  348; 
Rigney  v.  City  of  Chicago,  102  111.  (54,  and  cases  therein 
cited;  Waterman  v.  O.  &  P.  R.  R.  Co.,  30  Vt  610;  Perley 
V.  B.,  C.  &  M.  R  R  Co.,  57  K  H.  212. 

There  is  no  liability  for  not  constructing  culverts  so  as  to 
pass  extraordinary  floods.  P.,  Ft.  W.  &  C.  R.  R.  Co.  v.  Gil- 
leland,  56  Penn.  St.  445 ;  B.  &  O.  R  R  Co.  v.  Snip.  Sp. 
School,  96  Penn.  St.  65 ;  H.  &  G.  N.  R  R  Co.  v.  Parker,  50 
Tex.  330 ;  Ellet  v.  St.  L.,  K.  C.  &  N.  Ry.  Co.,  76  Mo.  518  ; 
III.  Cent  R.  R.  Co.  V.  Bethel,  11  111.  A  pp.  17,  and  cases  therein 
cited ;  Freeland  v.  Pa.  R  R  Co.,  66  Pa.  St  91. 

Defendant  is  not  liable  for  damages  without  notice  of  insuf- 
ficient openings.  Union  Trust  Co.  v.  Cuppy,  26  Kan.  754 ; 
Bonner  v.  Welborn,  7  Geo.  314;  Wayland  v.  St.  L.,  K.  C.  & 
K.  Ry.  Co.,  75  Mo.  548. 

After  culvert  had  been  constructed  some  years  without 
complaint,  and  an  injury  having  subsequently  arisen,  it  was 
held  that  the  action  would  not  lie.  CoUey  v.  L.  &  N.  W.  Ry. 
Co.,  31  Eng.  Rep.  691. 

Damages  for  overflow  of  land  caused  by  acts  of  a  former 
company  owning  a  railroad  can  not  be  recovered.  Wayland 
Y.  St.  L.,  K.  C.  &  N.  Ry.  Co.,  supra. 
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Where  an  injury  is  caused  to  real  estate  bj  a  cause  of  a  per- 
manent character,  tlie  grantee  of  the  owner  of  the  property 
can  not  maintain  an  action  for  the  continuance  of  the  cause  of 
the  injury.  C.  &  A.  R.  R  Co.  v.  Maher,  91  III.  312 ;  T.  W. 
&  W.  Ry.  Co.  V.  Morgan,  72  111.  155;  C.  &  E.  1.  R.  R.  Co. 
V.  Loeb,  118  111.  203 ;  W.,  St.  L.  &  P.  Ry.  Co.  v.  McDougall, 
lis  111.  229,  and  cases  therein  cited. 

In  Wagner  v.  L.  I.  R.  R.  Co.,  2  Hun  (N.  T.),  633,  it  was 
held  that  damages  could  not  be  recovered  for  the  accumula- 
tion of  surface  water. 

A  railroad  is  not  bound  to  furnish  an  outlet  for  tile  drains, 
nor  for  the  excessive  amount  of  water  accumulated  thereby. 
Starr  &  C.  111.  Stats.,  Chap.  42,  Drainage. 

Mr.  James  S.  Ewiko,  for  appellee. 

A  railroad  company  has  no  right,  by  any  embankment  or 
other  artificial  means,  to  obstruct  the  flow  of  the  surface  water 
and  thereby  force  it  in  increased  quantities  upon  the  lands  of 
another ;  and  if  it  does  so,  it  is  liable  for  any  injury  the  owner 
of  the  land  may  sustain  thereby.  2  Billiard  on  Torts,  378  ; 
Toledo,  W.  cfe  W.  R.  Co.  v.  Morrison,  71  111.  616 ;  Chicago, 
R  I.  &  P.  R  Co.  V.  Moffit,  75  111.  524. 

Every  continuance  of  a  nuisance  is  a  fresh  one.  3  Black- 
stone's  Com.,  220  ;  Sedgwick  on  Measure  of  Damages,  144 ; 
1  Billiard  on  Torts,  65. 

Defendant  having  made  use  of  the  grade  with  its  insuffi- 
cient waterways  during  the  year  in  question,  and  having 
repaired  the  same,  was  not  entitled  to  notice  of  their  insuffi- 
ciency or  the  injurious  consequences.  Groff  v.  Ankenbrandt, 
19  111.  App.  150 ;  McGowan  v.  Mo.  Pacific  R  Co.,  23  Mo. 
App.  203. 

It  was  lawful  for  plaintiff  to  drain  her  land  with  tile  to  the 
points  in  the  natural  depressions  at  the  line  of  the  right  of 
way  on  north  side.  Starr  &  C.  HI.  Stats.,  Chap.  42,  Sees.  177 
and  186. 

Wall,  J.  This  was  an  action  on  the  case  by  appellee 
against  the  appellant  to  recover  damages  for  overflowing  the 
land  of  appellee. 


Third  District— May  Term,  188a        231 

O.,  L  A^W.  R.  R.  Co.  V.  Dooley. 

The  first  count  of  the  declaration  alleged  that  appellant  did 
not  construct  and  maintain  sufficient  openings  through  its  em- 
bankment to  permit  the  water  to  flow  from  the  land  of  appel- 
Iqe,  whereby  the  land  was  overflowed  and  rendered  unfit  for 
cultivation. 

The  Becond  count  averred  the  same  facts  as  to  the  obstruc- 
tion, with  the  addition  that  because  of  the  insufficient  openings 
the  water  was  backed  up  and  discharged  with  undue  violence 
on  that  part  of  the  land  below  the  railroad,  causing  portions 
of  tlie  soil  to  be  washed  away,  etc. 

The  plea  was  not  guilty.  A  trial  by  jury  resulted  in  a  ver- 
dict for  plaintiff  of  $50.  By  their  special  findings  it  appeared 
thatthe  jury  disregarded  all  claims  under  the  second  count 
and  therefore  the  objection  that  the  court  refused  an  instruc- 
tion with  regard  to  that  part  of  the  plaintiff's  demand  and 
that  the  7th,  8th  and  9th  special  interrogatories  were  not 
submitted  to  the  jury  will  require  no  considei*ation. 

No  objections  are  urged  to  the  modification  of  the  defend- 
ant's instrnctions.     It  is  urged,  however,  that  there  was  error 
w  those  given  for  plaintiff  because  they   proceed  upon  the 
theory  that  the  railroad  had  constructed  and  maintained  water 
^^JA  insufficient  to  carry  off  the  su];face  water,  and  it  seems 
to  be  argued  that  as  it  was  admitted  the  railroad  company 
owned  the  right  of  way,  and  had  paid  for  it,  therefore  all 
^'^ftges  gi*owing  out  of  the  construction  of  the  road  had  been 
included  in  the  condemnation  proceedings,  and  unless  there 
had  beeu  changes  in  the  structure  causing  additional  damages 
the  plaintiff  could  not  complain.     It  did  appear  the  appellant 
had  been  operating  the  road  since  January  25,  1888,  and  was 
^^  Owner  of  the  right  of  way  and  had  paid  therefor,  but  it 
did  not  appear  whether  this  was  through  condemnation  or  by 
purchase  nor  from  whom  such  right  of  way  was  acquired,  nor 
did  it  appear  that  appellant  had  ever  paid  for  the  right  to 
overflow  the  laii  of  appellee  by  means  of  insufficient  water- 
W8J6,  or  that  appellee  or  her  grantors  had  ever  been  compen- 
sated in  any  way  for  prospective  damages  of  that  sort. 

The  mere  owning  of  the  right  of   way  would  confer  no 
aathority  to  inflict  such  an  injury  upon  the  adjoining  laud 
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owner  without  liability,  nor  would  even  a  recovery  in  a  former 
suit  for  damages  not  now  claimed  bar  this  action  if  the  injury 
complained  of  was  due  to  the  negligent  and  improper  construc- 
tion of  the  road.  The  right  to  build  and  operate  the  road 
carries  with  it  the  duty  to  construct  skillfully.  For  injury 
caused  by  faulty  construction  the  remedy  is  clear  and  may  be 
applied  as  often  as  injury  occurs.  O.  &  M.  By.  Co.  v. 
Wachter,  123  III.  440;  C,  B.  &  Q.  R.  B.  Co.  v.  Schaffer,  26 
App.  280;  Id.,  124111.  112. 

This  objection  to  the  plaintifFs  instructions  is  untenable, 
and  the  cases  cited  in  the  brief  in  support  of  it  are  not  in 
point  as  we  understand  them. 

It  is  pressed  with  some  force  that  the  real  cause  of  damage 
was  that  the  tile  drains  of  the  plaintiffs  produced  an  extra 
flow  of  water  and  that  the  real  object  of  this  suit  was  to  hold 
defendant  liable  for  not  furnishing  sufScient  openings  to  let  off 
such  accumulations,  and  it  is  insisted  the  court  erred  in  per- 
mitting evidence  in  regard  to  such  tile  (Irains. 

It  would  have  bsen  quite  difficult  to  place  the  situation 
fairly  before  the  jury  without  more  or  less  reference  to  the 
tile — and  this  came  out  somewhat  in  the  evidenci  for  defend- 
ait  as  well  as  for  plaintiff — but  the  jury  were  very  clearly  and 
distinctly  instructed  that  defendant  was  responsible  only  for 
obUructing  the  natural  drainage  of  the  land  and  was  not 
requirevi  to  provide  any  additional  facilities  on  account  of  the 
artificial  drainage  by  means  of  the  tile  of  the  plaintiff. 

From  the  special  findings  it  appears  the  jury  were  guided 
by  these  instructions  and  placed  the  damages  on  the  gi'ound 
of  an  obstruction  to  the  natural  drainage  only.  We  think  the 
objection  urged  in  this  regard  is  also  untenable. 

As  to  the  chief  question  of  fact  and  the  amount  of  damages 
awarded  there  is  no  proper  occasion  for  interference. 

The  evidence,  though  conflicting,  is  of  such  character  as  to 
support  the  verdict. 

Perceiving  no  substantial  error  in  the  record  we  must  affirm 
the  judgment. 

Judgment  affirmed. 
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Kayer  v.  OkDam. 


AiTTOir  Mayer 

V- 

Orpy  £.  Oldham  asd  Johit  M.  Oldham. 


Morf pages — Ft  reclonure — Dure^M — Ahtue  ^  Crimimmi 


Tbe  arrest  and  detention  of  a  party  diaqied  with  a 
to  his  guilt  or  innocence,  for  the  piirpoK  of  enforcinff  the  aetU^aMsl  of  a 
claim,  without  the  intention  of  enforcing  the  criminal  law,  it  an  abase  of 
criminal  process,  and  against  poblic  policy,  and  the  party  eait^ng  mdh 
arrest  will  not  be  permitted  to  enjoy  the  results  obtained  thereby. 

[Opinion  filed  Noyember  23,  1SS9.] 

Appeal  from  the  Circuit  Court  of  Clark  County ;  the  Hon. 
J.  W.  Wilkin,  Judge,  presiding. 

Mr.  T.  J.  Golden,  for  appellant 

It  was  ascertained,  and  Oldham  admitted  it  to  be  true,  and 
has  at  no  time  denied  it,  that  Oldham  embezzled  about  ^S'lK) 
from  appellant 

The  appellant  had  the  unquestioned  right  to  the  fuTl  res- 
toration of  tlie  money  that  had  been  criminallj  taken  from 
lilm.    It  is  not  pretended  that  he  sought  to  recover  any 
more.    The  thief  whs  bound  under  every  phase  of  tlie  law  to 
return  his  ill-gotten  plunder  and  the  owner  was  not  restrained 
to  any  fastidious  forms  of  etiquette  in  communicating  and 
dealing  with  him  about  it 

There  is  not  a  particle  of  evidence  in  the  record  that  an 
agreement  not  to  prosecute  for  a  felony  was  the  consideration 
for  appellees'  undertaking.  The  indebtedness  to  appellant  on 
account  of  actual  money  taken  was  the  consideration,  and  not 
a  cent  was  added  for  any  other  purpose,  although  it  would 
have  been  perfectly  [iroiier  to  have  made  appellees  pay  the 
expenseB  incident  to  the  transaction.  Ford  v.  Cratty,  52 
III.  313. 


K  2sr 
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Although  the  preponderance  of  the  evidence  failed  to  sliow 
that  threats  of  imprisonment  were  made,  jet,  if  made  aH  con- 
tended, duress  would  not  be  made  out 

^^  Where  a  person  has  committed  a  crime,  a  threat  to  have 
him  arrested  and  imprisoned  bein^  onlj  a  threat  of  lawful 
arrest,  will  not  constitute  duress,  in  any  such  sense  as  will  dis- 
charge him  from  liability  upon  a  contract  to  indemnify  the 
person  injured  by  the  commission  of  the  offense."  Compton 
V.  Bunker  Hill  Bank,  96  111.  301. 

^'  But  where  the  imprisonment  is  lawful,  the  party  alleging 
the  duress  must  show  it  is  made  to  operate  upon  and  influence 
his  mind  by  constraint,  to  assent  to,  and  do  acts  contiary  to 
right  and  justice.  3  Bacon's  Abridg.  title  'Duress,' 252-5; 
4  Harrington,  311.  And  this  may  be  done  by  false,  malicious 
and  groundless  demand,  or  charge  of  crime,  for  which  the 
]  arty  may  be  arrested  and  forced  to  execute  the  instrument 
to  procure  his  release,  as  in  the  case  of  Watkins  v.  Baird, 
G  Mass.  506."  Taylor  v.  Cottrell,  16  III.  94  i  Schommer  v. 
Farwell,  66  111.  542. 

Mr.  S.  S.  Whitbhbad,  for  appellees. 

Conger,  J.  This  was  a  bill  to  foreclose  a  mortgage  exe- 
cuted by  appellee  and  her  husband  to  appellant.  Several 
defenses  were  set  up  by  appellees,  only  one  of  which  it  is 
necessary  to  notice  and  that  was  duress. 

Upon  the  hearing  the  Circuit  Court  dismissed  the  bill  and 
appellant  brings  the  record  to  this  court  for  review. 

The  principal  facts  appearing  from  tlie  evidence  are  that 
the  note  which  the  mortgage  secured  was  for  the  sum  of 
f904.50  and  was  executed  September  20,  1884,  at  Terre 
Haute,  Indiana,  and  made  payable  at  a  bank  in  Marshall,  Clark 
county,  Illinois,  where  the  land  included  in  the  mortgage 
was  situate.  John  M.  Oldham  had  been  at  work  for  appel- 
lant driving  a  beer  wagon  and,  as  claimed  by  the  latter, 
Oldham,  during  the  months  of  July  and  September,  1884, 
embezzled  about  $810,  and  upon  failure  to  pay  this  money 
was  discharged  from  appellant's  employment 
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In  the  evening  of  September  ^'il:.  J-  D.  ttr  j,  a  t».  ~"i:* 
officer  of  Terre  Hnute^  about  hjilf  |.aii  scx  v\I  .•:k  zlh:'.  •_  l-j-i:. 
on  the  back  stairway  of  his  residence,  arii  r/i  .in.  ILr.  Tul- 
dever,  who  was  the  chief  of  pt«!:ce  of  rLe  ccn-.  Tr^i-tei  i:  at*? 
him  at  police  headquarters,  and  Ol-iLAin  we=^  iL  ii^sr  wiii 
him.  This  is  the  way  the  ci^cQZB^^&z>ce  k  ^ikz^i  \  j  E^'j. 
while  Mrs.  Oldham  says  at  aboot  eizLi  ^-r  nl^>e  -/rJ  .ck  Skixrij.T 
night  the  policeman  came  into  their  Lome,  ai^i  i>.  kL^  l^tki>i 
OQt  in  the  hall,  when  she  followed  and  asked  wL&t  wra^  ylz.i:*i. 
and  that  Early  replied  that  he  did  no:  ka-.*w,  c*:2t  iLmi  il^  ^r'^r^ 
of  police  wanted  Oldham  at  police  Lead  ^z^ner^ 

Shortly  afterward  Mrs.  Oidham  wtrnt  to  liL-iee  reii-T.tr- 
ters  to  ascertain  what  the  troable  was,  wLea  &Le  Iein«-i  u-u 
her  hneband  was  held  opon  thi$cluu-ge  uf  eii.bexz:'eiLrvi.i.  i-i 
propositions  were  made  by  appellant  aai  Ls  ar^.-n^j.  If r. 
Hendrieh,  to  settle  the  matter  by  Mrs.  Oiil.Ain  sr^\  :i^:Le  a  :e 
in  question  and  secaring  it  by  a  murt^;&^  i2x*:*n  I^er  liz^i  i^ 
Clark  county,  Illinois;  ap|:el]ant,  Mayer,  L:-  i::*>rT>ey.  llr.  H  .-j- 
drieii)  and  appellees,  Oldiam  and  his  wife,  then  we::t  zo  :1« 
latter's  residence,  accomfianied  by  Early,  the  f-j-Ii^n-i::,  w:.  - 
went  along  as  he  says  by  instructions  of  Vai>«ieyer,  lie  tl  -e: 
of  police,  and  who  says  he  staid  outside  the  dc«-:»r  wLere  Le 
could  see  what  became  of  Oldham,  and  ren^iiied  tL-re  on 
gnard  until  the  matter  was  arranged,  and  Mayer  and  HtrL.'i::.a 
came  out  of  the  house,  when  the  latter  toM  him  tL^t  i:.e 
matter  was  all  straightened  up  and  he  eould  f^o  h'*me,  wL'ch 
he  did. 

As  to  what  took  place  at  Oldham^s  house  when  iLe  note 
and  mortgage  was  executed,  there  is  in  the  eviience  a  direct 
contradiction,  Oldham  and  his  wife  testifying  tha:  boih  M^yer 
his  attorney,  Hendrich,  said  if  she  did  not  sign  tLe  E«^:e 
mortgage  her  husband  would  be  taken  to  jail,  and  ti.en 
sent  to  the  penitentiary,  but  that  if  she  would  sign  them,  no  one 
except  the  four  present  would  ever  know  anything  about  the 
charge  made  against  Oldham.  Tliat  Mrs.  Oldham  was  i^ick  ai.-J 
frightened,  and  asked  thne  to  consider  of  the  m-itten  and  con- 
sult an  attorney,  which  was  refused  by  Mayer  and  his  attor- 
Qej,  and    that  she  finally  signed   the   papers,  as  she  says. 
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because  slie  was  frightened  and  thought  if  she  did  not  thej 
would  send  her  husband  to  the  penitentiary.  These  state- 
ments are  denied  by  Mayer  and  Hendrich  who  say  that  they 
made  no  threats  whatever. 

While,  therefore,  it  may  not  be  satisfactorily  established 
that  the  threats  spoken  of  by  appellees  were  made,  a  con- 
sideration of  the  circumstances  under  which  the  note  and 
mortgage  was  executed  by  appellee,  Mrs.  Oldham,  will  show 
that  it  was  induced  by  the  unlawful  imprisonment  of  her  hus- 
band. The  arrest  and  detention  of  Oldham  was  unlawful, 
without  reference  to  the  question  of  his-  guilt  or  innocence, 
because  such  arrest  was  used  by  Mayer  and  Hendrich,  his 
attorney,  for  the  sole  purpose  of  enforcing  a  settlement  of  a 
claim,  and  with  no  purpose  of  enforcing  the  criminal  law. 
This  was  an  abuse  and  perversion  of  criminal  process,  against 
public  policy,  and  no  court  will  allow  the  results  followingfrom 
it  to  be  enjoyed  by  him  who  so  uses  it  Bane  v.  Detrick,  52 
111.  27;  Gorham  v.  Keys,  127  Mass.  583. 

To  show  the  purpose  of  the  arrest,  it  is  only  necessary  to 
give  a  few  extracts  from  the  evidence  of  the  actors  in  the 
proceeding. 

Appellant,  Mayer,  says :  "  I  had  two  talks  with  Oldham, 
and  my  bookkeeper  talked  with  him;  I  had  another  talk  with 
him  on  the  evening  he  was  arrested.  Mr.  Hendrich  was  my 
attorney  in  the  matter;  he  sent  for  Vandever  and  told  him 
about  it;  Vandever  was  chief  of  police;  we  sent  for  him  to 
arrest  Oldham;  I  told  him  to  bring  Oldham  up  to  me;  they 
had  no  orders  to  take  him  to  police  headquarters;  1  had  him 
in  the  custody  of  the  police  to  get  a  settlement  out  of   him." 

Vandever,  chief  of  police,  says:  "  We  had  no  papers  for 
taking  him  (Oldham)  ;  he  was  in  custody  on  instructions  from 
Mr.  Mayer;  we  would  not  have  permitted  him  to  go  if  he  had 
wanted  to;  Mayer  instructed  me  to  tind  Oldham  and  then  he 
thought  he  (Oldham)  would  fix  the  matter  all  right  The 
understanding  was,  that  they  were  to  settle  the  trouble  and 
Oldham  was  then  to  bo  released,  and  not  until  then." 

Mr.  Hendrich,  the  attorney,  says:  ''He  (Oldham)  was  in 
charge  of  an  officer  all  the  evening.     The  object  in  having  an 
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officer  was  to  keep  him  in  sight,  as  we  had  difSraltj  in  fniirg 

Appellant,  by  his  own  showing,  seems  thus  to  hare  bid 
the  police  force  of  the  city  so  completely  nnder  his  e*.»i;ti*-»l 
that  upon  his  declaration  to  the  cliief  of  tliat  body  that  l.c 
desired  one  of  his  debtors  anested  and  held  in  custudy  nnrll 
he  should  settle,  it  was  done.  Xo  thought  seems  to  have 
been  entertained  of  carrying  this  alleged  defaulter  before  any 
otlier  tribunal  than  Mayer  and  his  attorney;  and  when  ti.e 
arrest  had  accomplished  its  intended  pnrpose,  an  order  of 
discliarge  from  Hendrich  seems  to  have  been  aeeepted  by  all 
parties  as  a  complete  end  of  this  novel  transaction. 

It  can  not  be  donbtfnl,  we  think,  bnt  that  for  the  nnlawfnl 
means  thas  employed  the  contract  would  not  have  bevn 
entered  into ;  that  there  was  unlawful  imprisonment  and  duress 
because  tlie  criminal  law  was  used  for  an  unlawful  purp^i^e, 
and  therefore  the  note  and  mortgage  executed  by  Mrs.  Old- 
ham  should  not  be  held  binding  upon  her. 

Hie  decree  of  the  Circuit  Court  will  be  affirmed. 

Decree  {rjfrmed. 


The  Chicago  &  Alton  Railroad  Compaipy 

V. 

Edward  Woolridge. 

Itaikoeds—Pertonal  Jttjuri$9 — Right  nf  Pa99engera  om  Depot  Plat- 
fom^Inttructiont — Evidence — Suffieiencjf  (if—Sertonir—ytgHgtnet  €^. 

1.  In  an  action  by  a  party  alleged  to  baTe  beea  injured  by  the  ett^f*% 
baodliogr  of  a  tmck  by  a  baggageman  npon  a  depot  platform,  where  certain 
in^tnictions  did  not  pretend  to  determine  the  liability  of  appellant  wiJer 
the  circumfltances  nhown,  but  merely  laid  down  the  genend  principles  of 
care  reqaired  of  appellant*!  serrants,  this  coort  holds  that  the  omi«f  ion  to 
Btate  in  Knch  inFtructions  that,  in  order  to  recoTer,  (he  appellee  mot  him- 
self have  been  in  the  exercine  of  doe  care,  was  not  erroneona. 

2.  It  does  not  constitute  negligence,  as  a  matter  of  law,  for  a  pasnenger 
waiting  for  a  train  at  a  depot  to  go  npon  the  platform  before  it  is  peceMary 
for  him  to  board  the  same.  He  is  not  required  to  remain  in  the  waiting 
room. 
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Appeal  from  the  Circuit  Conrt  of  Maconpin  County;  tbo 
Hon.  J.  J.  Philups,  Judfi^e,  presiding. 

Messrs.  Ktkakeb  &  Hinaker,  for  appellant. 

The  third  instruction  is  bad  and  should  have  been  refused, 
because  it  does  not  inform  the  jurj  that  the  railroad  company 
is  only  liable  for  the  negligent  acts  of  its  servants,  when  such 
acts  happen  to  injure  poi^sons  who  are  themselves  at  the  time 
in  the  exercise  of  due  and  ordinary  care  for  their  own  per- 
sonal safety.  See  C.  &  N.  R  E.  Co.  v.  Carroll,  12  III.  App. 
643;  Peoria  P.  U.  Ry.  Co.  v.  O'Brien,  18  111.  App.  28;  City 
of  Peoria  v.  Simpson,  110  III.  294. 

When  a  person  is  at  the  depot  of  a  railroad  comj  any,  even 
with  the  intention  of  taking  one  of  several  trains  expected  to 
depart  tlierefrom,  when  there  is  an  unusual  number  of  per- 
sons present  expecting  also  to  depart  from  such  depot  on  such 
trains,  and  when  trains  with  passengers  are  at  tlie  same  time 
arriving,  it  is  his  duty  to  exercise  a  degree  of  care  for  his  per- 
sonal safety  commensurate  with  the  increased  danger  to  which 
such  circumstances  and  conditions  give  rise,  and  to  neglect  to 
do  so  is  a  failure  to  exercise  due  and  ordinary  care  on  his  part. 
Todd  V.  Old  Colony  R  R  Co.,  3  Allen,  18;  Hickey  v.  Boston 
&  Lowell  R  R  Co.,  14  Allen,  429;  Pittsburg  R  R  v.  Mc- 
Clurg,  59  Pa.  St.  294;  Indianapolis  R  R  v.  Rutherford,  29 
Ind.  82:  I.  C.  R  R  Co.  v.  Hall,  72  111.  222;  Colorada  Cen- 
tral R  R  Co.  V.  Holmes,  5  Col.  197;  Cooley  on  Torts,  674; 
R  R  Co.  V.  Schwindling,  8  Am.  &  £ng.  Ry.  Cases,  544^ 

Mr.  R.  B.  Shikley,  for  appellee. 

Conger,  J.  This  was  an  action  by  appellee  against  appel- 
lant for  injuries  to  his  person  caused,  as  stated  in  the  first  count 
of  his  declaration,  by  the  negligence  of  appellant's  servants  in 
permitting  a  baggage  ti*uck  used  on  the  depot  platform  to  be 
run  and  driven  against  its  train  of  cars  while  the  latter  were 
in  motion.     Yerdict  and  judgment  for  appellee  for  $225. 
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The  main  facts  as  stated  on  the  trial  by  ap^iellee  were  that 

lie  resided  iu  Sliipiiian,  and  on  the  evening  of  October  9,  ISSS, 

came  to  Carlinville  to  a  political   meeting,  and   about   teUf 

that  evening  went  to  ap[)e11ant's  depot  to  return  home.     He 

says:  ^*I  reside  in  Shipman,  Illinois,  am  thirty-three  years  old, 

acar|icnter  by  trade;  came  to  Carlinville  on  the  evening  of 

October  the  9th,  the  day  of  tlie  '  Fifer  rally,'  on  the  C.  &  A. 

train  from  the  south  ;  I  went  back   to  the  C.  &  A.  depot  a 

short  time  before  the  lightning  train  came  in  from  the  south  ; 

mj  train  going  south,  was  on  the  side  track ;  I  went  in  the 

waiting  room,  stayed  a  little  while,  went  down  on  the  north 

end  of  the  depot  platform  and  came  walking  bju;k  just  as  the 

lightning  came  in ;  there  was  a  crowd  on  the  platform  ;  as  I 

walked  np,  the  baggage  man  came  rolling  the  truck  down  just 

as  tlie  train  came  in  going  north ;  same  as  the  train ;  he  got 

pretty  close  to  me,  and  let  the  truck  get  into  the  train,  and 

it  struck  me ;  I  saw  it  as  it  struck  the  train  ;  there  was  some 

baggage  on  the  truck  and  he  was  rolling  it  right  towards  me; 

I  was  towards  the  building,  and  the  people  were  giving  the 

road  for  him ;  I  was  about  twelve  feet  from  the  truck  when 

it  struck  the  train,  northeast^  next  the  house,  and  it  was  on 

the  edge  of  the  platform ;  don't  know  if  Seaman  was  rolling 

lite  truck  as  the  time  it  was  struck ;  he  had  hold  of  the  truck 

vhen  it  struck,  rolling  it  along  and  it  struck  the  car;  it  was  a 

largo  baggage  tnick ;  I  was  knocked  down,  hurt  on  the  leg ; 

there  were  seven  places  showing  where  I  was  struck,  and 

injuries  show  yet ;  I  was  helped  into  the  depot  waiting  room 

and  on  the  train  and  went  to  Shipman  that  night." 

He  had  procurred  a  ticket  at  Shipman  for  the  round  trip. 

Appellant  introduced  evidence  tending  to  show  a  different 

f'tate  of  facts.     The  baggage  master,  Mr.  Seaman,  in  reference 

tu  the  accident  says : 

"  I  am  the  baggage  master  of  the  0.  &  A.  R  R  at  Carlin- 
^ilfe,  III.,  and  have  been  for  thirteen  yeare  last  past ;  was  on 
October  9th,  last ;  I  receive  baggage,  check  it  and  put  it  on 
^he  cars ;  I  wait  until  the  train  is  in  sight  and  then  run  truck 
np  to  where  train  stops  for  baggage,  and  nsually,  have  time  to 
go  in  and  get  the  mail ;  I  know  where  the  train  will  stop ;  if 
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there  is  not  time   to  j;et  the  mail  I  stay  until  train  stops  and 
pat  the  baggage  on. 

'^On  the  night  of  this  accident  I  was  on  duty  when  the 
lightning  came  in,  and  had  tliree  pieces  of  baggage  for 
Springfield,  all  checked;  one  was  a  boot  and  shoe  trunk;  I  had 
them  on  the  baggage  truck  south  of  the  baggage  room  door 
at  about  9  o'clock  and  until  No.  3  had  turned  the  corner, 
when  I  lit  the  gas  at  the  baggage  room  door  and  then  ran  my 
baggage  to  where  they  usually  stop;  I  pulled  my  baggage 
with  my  right  hand  and  pushed  the  mail-cart  with  my  left;  I 
was  at  the  north  end  of  the  truck  with  the  mail  cart  at  my 
left  hand  as  I  went  up,  pushing  it;  the  effect  of  the  way  I  was 
pulling  it  wocTld  be  to  run  the  rear  end  of  the  truck  more 
towards  the  house  than  the  train,  because  I  was  pulling  it  on 
one  side. 

''  I  stopped  right  opposite  the  office  door  and  turned  facing 
the  building,  holding  the  baggage  truck  with  my  right  hand 
and  my  left  hand  a  hold  of  the  mail  cart;  didn't  know  but 
that  they  might  shove  it  into  the  train;  I  didn't  leave  it  at  all; 
such  a  crowd  there;  the  engine  and  mail  car  passed  me  all 
right,  that  is  all  that  I  remember. 

^' Just  as  I  got  on  the  truck  to  light  the  gas  a  man  said  he 
had  a  trunk  he  wanted  checked,  but  I  refused  because  I  then 
did  not  have  time;  I  didn't  see  him  any  more  only  as  he  came 
past  me  with  the  truck,  the  express  truck;  it  came  down  from 
the  north  end  same  time  train  was  coming  in;  came  right 
down  past  my  tnack,  past  the  north  end  of  my  truck,  where  I 
was  standing  still  holding  it;  don't  know  what  became  of  it; 
I  was  knocked  down  and  didn't  know  where  it  was  until  after 
tlie  train  pulled  out;  up  to  the  time  that  truck  came  past, 
nothing  had  happened  to  me;  there  was  one  trunk  on  it" 

Other  witnesses  corroborate  to  some  extent  the  statements 
of  these  two. 

The  theory  of  appellee  is  that  the  baggage  master  carelessly 
allowed  one  end  of  his  truck  to  come  in  contact  with  the 
train,  thereby  throwing  it  forward  and  causing  the  injury  to 
appellee;  while  appellant  urges  that  the  collision  of  the 
baggage  ti*uck  with  the  train  was  caused,  not  by  any  fault  or 
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negligence  of  the  baggage  master,  bat  because  a  stranger  ran 
tl)e  express  truck,  upon  \9hich  was  his  trunk,  through  the 
crowd  upon  the  platform  and  against  the  baggage  truck. 

This  was  a  question  of  fact  to  be  determined  by  the  jury 
and  we  lind  nothing  in  the  evidence  to  warrant  us  in  saying 
they  have  found  erroneously. 

Objection  is  made  that  the  court  erred  in  refusing  to  sul>- 
mit  a  number  of  special  interrogatories  to  be  answered  by  the 
jury.  We  tliink  no  error  was  committed  in  this  respect.  All 
that  were  material  or  relevant  were  included  in  others  tliat 
were  given  to  tlie  jury.  The  first  and  third  instructions  given 
appellee,  and  which  are  as  follows,  are  claimed  to  be 
erroneous: 

1.  The  court  instructs  the  jury,  that  persons  passing  over 
or  standing  on  a  depot  platform,  in  a  proper  manner  and 
going  there  in  a  reasonable  time  for  the  purpose  of  taking  a 
train,  are  not  trespassers;  and  the  servants  of  a  i*ailroad  com- 
pany, knowing  the  enhanced  danger  at  the  depot  gi*ound  to 
persons  constantly  passing  and  repassing,  are  required  to 
exercise  a  greater  decree  of  caution  for  the  preservation  and 
safety  of  life,  than  at  other  places,  where  persons  have  no 
right  to  be  and  where  the  employes  of  the  company  need 
not  expect  to  find  them. 

*3.  The  court  instructs  the  jury,  that  a  railroad  company  is 
liable  for  the  negligent  acts  of  its  servant,  if  done  in  the  course 
of  his  employment,  even  though  the  company  did  notauthor- 
^  or  know  of  such  acts,  or  may  have  forbidden  them  ;  but 
♦he  act  must  be  done  while  the  servant  is  engaged  in  the  serv- 
^  he  is  employed  to  render,  and  must  also  be  done  in  the 
course  of  that  employment. 

The  principal  criticism  of  these  instructions  seems  to  be 
that  they  fail  to  state  that  appellee  must  himself  have  been  in 
the  exercise  of  due  and  ordinary  care  at  the  time.  We  see 
no  force  in  this  objection.  They  do  not  pretend  to  determine 
the  liability  of  appellant  under  the  circumstances  shown,  but 
'ay  down  the  general  principles  of  care  and  caution  required 
^f  appellant's  servants,  in  which  we  see  no  error. 

The  fourth  refused  instruction  of  appellant  in  substance 

T0L.XXX11  1$ 
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states  tliat  unless  the  plaintiff  was  at  the  place  where  he  was 
injured,  on  the  platform  of  defendant's  depot,  on  business  with 
the  defendant,  or  was  there  to  take  a  train  about  to  dei  art 
from  the  station,  or  to  meet  some  one  expected  to  arrive  on 
the  train  then  arriving,  or  to  see  some  one  about  to  leave  on 
tliat  train,  then,  if  there  was  a  suitable  waiting  room,  though 
he  was  expecting  to  depart  on  some  other  train  for  which  he 
may  have  been  waiting,  he  had  no  right  to  be  at  the  place  he 
was,  when  he  was  injured. 

We  do  not  think  this  states  the  law  correctly.  To  hold 
that  a  passenger  waiting  at  a  railroad  depot  for  his  train  to 
arrive  must  remain  in  the  waiting  room,  and  that  if  he  goes 
out  upon  the  platform  at  any  time  before  it  becomes  neces- 
sary to  board  his  train,  he  is  guilty  of  such  negligence  as  to 
prevent  his  recovery  for  an  injury  like  the  one  in  question,  is 
not  consistent  with  reason  or  common  sense. 

After  a  careful  consideration  of  the  whole  case,  we  fail  to 
see  any  good  reason  for  interfering  with  the  judgment  of  tlie 
Circuit  Court  and  it  will  therefore  be  affirmed. 

Judgvieni  affirn^. 


The  People  ex  eel,  etc., 
Edgar  W.  Frost  et  al. 

Schools — Mandnmufl — Demurrer — Text  Books — Meetings — Regular  or 
Specia  I — Presumption — Notice. 

1.  Upon  a  petition  for  mandamus  to  compel  pcbool  directors  to  permit  the 
use  of  a  certain  Beries  of  text  books,  alle^red  to  have  been  adopted  by  the  board 
at  a  meetingr  at  which  all  were  present,  it  will  be  presumed  that  the  meetinff 
was  either  a  regular  or  special  one,  and  a  demurrer  setting  forth  that  it  is 
not  alleged  that  the  action  taken  was  at  a  regular  meeting,  as  required  by 
statute,  will  be  overruled. 

2.  Rciisonable  notice  is  necessary  to  require  attendance  of  the  directors 
at  a  special  meeting  of  the  board;  but  if  all  the  members  come  together  and 
by  mutual  agreement  hold  a  meeting,  any  objection  to  the  shortness,  or 
absence,  of  notice  is  waived. 
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[Opfnion  filed  November  23,  1889.] 

Appeal  from  the  Circuit  Court  of  Macoupin  County;  the 
Hon.  J.  J.  Phillips,  Judge,  presiding. 

MesBTB.  RiNAXEs  &  KiNAXEB,  for  appellant. 

Messrs.  A.  W.  Ylncey  and  C.  H.  Patton,  for  appellees. 

Per  Curiam.  This  was  a  petition  for  a  writ  of  7na7ida7nu8 
to  compel  the  school  dii  ectc^rs  of  district  No.  3,  etc.,  etc.,  to 
permit  the  use  of  a  certain  series  of  text  books  which,  it  was 
alleged,  had  been  adopted  for  use  in  the  district  within  a 
period  of  four  years  before  the  filing  of  the  petition.  An 
answer  was  filed  to  the  petition,  and  a  demurrer  being  inter- 
posed to  the  answer,  was  carried  back  and  sustained  to  the 
petition.  The  only  question  is  as  to  the  sufficiency  of  the 
petition.  The  objection  taken  in  the  Circuit  Court  and  urged 
here  is  that  it  did  not  appear  that  the  action  of  the  directors 
in  adopting  said  series  of  books  was  had  at  either  a  regular  or 
a  special  meeting  of  the  directors,  and  hence  it  did  not  appear 
tliat  the  action  in  question  was  official. 

Tlie  language  of  the  petition  in  this  respect  is  as  follows: 
"And  your  i^etitioner  further  states  unto  your  honor,  that  on 
the  5th  day  of  July,  A.  D.  1887,  Edgar  W.  Frost,  Abram  D. 
Wood  and  Enoch  M.  Davis  were,  and  now  are,  the  acting 
school  directors  of  district  number  three  (3),  township  num- 
ber seven  (7),  range  eight  (8),  county  of  Macoupin  and  State 
of  Illinois  aforesaid,  and  on  said  date  they,  as  such  school 
directors,  had  the  right  and  it  was  then  and  there  their  duty, 
as  such  directors,  to  direct  what  text  books  should  be  used  in 
the  school  maintained  and  supported  in  said  school  district, 
and   to   strictly   enforce   uniformity  of   text   books   in   said 
school. 

'*And  your  petitioners  state  that  in  the  performance  of 
their  said  duty  as  such  school  directors,  they,  the  said  'school 
directors  of  district  number  three  (3),  township  number  seven 
(7),  range  eight  (8),  county  of  Macoupin  and  the  State  of  llli- 
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nois,'  did,  on  the  day  last  aforesaid,  '  meet,  and  each  of  said 
school  directors  being  then  and  there  present  did,  by  the 
nnanimona  action  of  said  school  directors,'  adopt  and  direct  to 
be  nsed  in  the  school  of  said  school  district,  as  text  books  to 
be  nsed  therein,  certain  text  books  known  as  the  Standard 
Educational  Series^  and  more  particularly  described  as 
the     *     *     * 

''That  in  pursuance  of  said  action  of  said  directors  the 
aforesaid  books  were  introduced  and  used  in  the  schools  of 
said  school  district  during:  the  entire  school  year  of  the  year 
A.  D.  1887,  and  during  the  fall  of  the  year  1888  until  on  or 
about  the  6th  day  of  December,  A.  D.  1888." 

It  is  provided  by  statute,  section  43,'  chapter  122,  ''  That 
the  board  of  director  shall  Iiold  regular  meetings  at  such 
times  as  they  may  designate,  and  they  may  hold  special  meet- 
ings as  occasion  may  require,  at  the  call  of  the  president  or 
any  two  members,  and  no  official  business  shall  be  transacted 
by  the  board  except  at  a  regular  or  a  special  meeting."  The 
averments  above  quoted  show  that  it  was  the  duty  of  the 
directors  to  direct  what  books  should  be  used;  that  in  tlie  per- 
formance of  that  duty  they  met,  and,  all  being  present,  by 
unanimous  action  adopted  and  directed  tlie  use  of  the  books  in 
question,  and  that  in  pursuance  of  said  action  the  books  were 
introduced  and  used  until  on  or  about  the  6th  day  of  Decem- 
ber, 1888.  We  are  inclined  to  the  view  that  the  facts  averred 
are  sufficient  to  call  for  an  answer.  It  appearing  that  the 
directors  met  in  the  performance  of  the  duty  in  question,  it 
will  be  presumed  the  meeting  was  either  regular  or  special. 

A  regular  meeting  is  one  held  at  a  designated  time,  but  a 
special  meeting  may  be  held  as  occasion  may  require,  on  the 
call  of  the  president  or  of  two  members.  No  business  can  bo 
transacted  unless  at  a  regular  or  special  meeting,  but  a  special 
meeting  may  be  held  on  call.  It  is  not  provided  what  notice 
shall  be  given  in  case  of  a  special  meeting,  and  the  law  would 
imply  reasonable  notice.  Plainly  the  object  of  this  provision 
is  that  every  member  may  be  notified  when  business  will  be 
in  order.  Reasonable  notice  would  be  necessary  to  require 
attendance  at  a  special  meeting,  yet  if  the  notice  were  unduly 
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filiort,  and  the  members  so  notified  chose  to  waive  the  objec- 
tion, they  might  do  so  and  the  meeting  woald  be  good ;  and 
60  if  the  members  all  came  together  with  uo  previous  intui- 
tion of  transacting  business,  it  would  be  competent  for  them, 
opon  suggestion  and  by  mutual  agreement,  to  proceed  to  hold 

A  meeting  and  transact  any  official  business  they  might  deem 

Decessary. 
The  object  of  the  statute,  being  to  provide  notice,  is  attained 

if  the  directors  meet  and  act,  all  being  present     Thomas  v. 

Citizens  Horse  Bailway  Company,  104  111.  462. 
The  judgment  will  be  reversed  and  the  case  remanded. 

Heversed  and  refuandecL 


EUZA    MASHBUBlf 
V. 

City  of  Bloomington. 


VuntetpirZ    Corporation — Ordinance — Breach   <^-^Dieturhanee  ^  the 
ftwe—Salvaiion  Army — Evidence. 

In  a  proeecation  under  a  muDicipal  ordinance  touching  conduct  likely  to 
frighten  hones  and  embarran  the  pateatge  of  Tehides,  this  court  dedinea,  in 
riev  of  the  evidence,  to  interfere  with  the  judgment  aKsiast  the  defeodanL 

[Opinion  filed  November  23,  1889.] 

In  ebbos  to  the  Circuit  Court  of  McLean  County;  the  Hon. 
A.  Sahplb,  Judge,  presiding. 

Messrs.  Tipton,  Beayeb  &  Pkibce,  for  plaintiff  in  error* 

Mr.  A.  £.  DeManqb,  for  defendant  in  error. 

Per  Curiam.  This  was  a  prosecution  by  the  city  of 
Bloomington  against  appellant  for  a  violation  of  the  follow- 
ing ordinance  of  the  city. 

Sec.  4,  Art.  8,  Chap.  29 :  "  Whoever  shall,  within  the  streets 
of   said  city,  engage  in  any  sport,  amusement  or  exercise 


»    946 
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likely  to  scare  hordes  or  embarrass  the  passage  of  vehicles, 
or  whoever  shall  raise  or  iij  anj  kite  in  any  part  of  said  city 
devoted  to  business,  shall  be  tiiied  not  less  than  three  nor 
more  than  twenty-iive  dollars."  Appellant  was  found  guilty 
and  lined  $3  and  the  costs. 

The  evidence  shows  that  appellant,  as  a  member  of  the  sal- 
vation army,  took  part  in  a  meeting  held  on  the  sqnare  of  the 
city  and  by  beating  a  drum  and  carrying  on  the  other  exer- 
cises of  the  meeting  caused  such  a  crowd  to  gather  aronnd 
them  as  to  largely  prevent  and  embarrass  the  passage  of 
vehicles  along  the  street  where  they  were,  and  also  to  frighten 
passing  horses. 

Counsel  for  appellant  in  their  brief  urge  that  this  convic- 
tion is  an  invasion  of  the  religious  rights  and  liberties  of  the 
society  to  which  she  belongs,  as  well  as  her  own,  and  the  case 
of  Ti otter  v.  Chicago,  decided  by  the  Appellate  Court  of  the 
First  District  in  an  opinion  filed  May  29,  1889,  is  cited. 

We  fail  to  see  that  any  such  question  is  involved,  or  that 
the  Chicago  case  has  any  bearing  upon  this.  In  that  case  the 
question  was  as  to  the -power  of  the  city  to  forbid  parades 
and  processions  without  the  permission  of  the  chief  of  police; 
while  in  the  ])re8ent  case  the  whole  question  is  one  of  fact, 
whether  appellant  did,  or  did  not  frighten  horses  and  embar- 
rass the  passage  of  vehicles  in  the  public  streets  of  the  city. 
From  the  evidence,  the  jury  have  said  she  did,  and  we  see 
no  good  reason  for  interfering  with  their  conclusion. 

It  can  not  be  insisted  that  any  one  has  a  right  to  do  this,  or 
that  the  city  has  not  the  right  to  prevent  it. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

JvdgmerU  affirmed. 


J.  H.  Randolph 

V. 

Drew  Inman. 


Partnership— Disioltti ion  qf— Lapse  qf  Time— Bill  for  Accounting- 
Limitations. 
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Upon  a  bill  filed  to  secure  the  settlement  of  a  partnership,  and  for  an 
accountiDg,  althaa^rh  the  same  had  been  finally  di.'wotved  more  than  five 
years  previous  thereto,  this  court  holds  that  the  statute  of  limitations  did 
not  bar  the  n*lief  asked,  it  appearing  that  within  that  time  there  had  been 
consultations  as  to  unsettled  matters,  requests  and  promisee  to  account,  and 
credits  and  charges  by  defendant,  who  was  settling  the  partnership  busi- 
ness against  complainant  on  account  of  partnership  claims  collected  and 
paid  Vy  him. 

[Opinion  filed  November  23, 1889.] 

Appeal  from  the  Circuit  Court  of  DeWitt  County;  the 
Hon.  Gkoros  W.  Hesohan,  Judge,  presiding. 

Messrs.  Moobe  &  Wabneh  and  K.  A.  Lemon,  for  appellant. 

Messrs.  Fuller  &  Inoham,  for  appellee. 

Wall,  J.     On  the   12th  of   August,  1887,  the  appellant 
filed  his  bill  in  chancery  against  the  appellee  to  dissolve  and 
settle  a  matter  of  partnership  then  alleged  to^  exist  between 
^^^e  parties. 
The  answer  denied  that  any  partnership  was  in  existence 
9t  tb&  filing  of  the  bill  and  alleged  that  the  partnership  rela- 
ti4j^^  J^^^  ceased  by  virtue  of  a  dissolution  thereof  in  March, 
1^79,  and  that  whatever  rights  appellant  had  to  a  settlement  in 
respect  to  said  matters  had  accrued  more  than  five  years  prior  to 
tlie  filing  of  the  bill.     The  appellant  by  an  amendment  to  the 
bill  alleged  that  within  five  years  before  the  tiling  of  the  bill 
the  appellee  had  promised  to  settle  up  all  copartnership  busi- 
ness  accruing  prior  to  March  4,  1879,  and  to  pay  whatever 
balance  might  bo  found   against   him    on    such    settlement. 
Upon  a  final  hearing  the  court  found  as  follows: 

"  That  the  copartnership  of  Randolph,  Milmine  &  Inman, 

^liich  existed  from  March  1,  1877,  to  March  1,  1878,  under 

^l^e  name  and  style  of  Milmine  &  Inman,  was  dissolved  Feb- 

Tuary  28,  1878;  that  the  copartnership  entered  into  between 

J.  E  Randolph  and  Drew  Inman,  March  1,  1878,  continued 

in  existence  until  March  4, 1879,  at  which   time   it  was  dis- 
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solved,  and  that  since  March  4,  A.  D.  1879,  John  H.  Bandol|Ji 
and  Drew  lumaa  Lave  not  been  in  partnership  in  any  way 
whatever. 

^^  That  the  statute  of  limitations  was  well  pleaded  by  the 
respondent  in  bar  of  the  right  of  complainant  to  tile  a  bill 
asking  and  praying  for  an  accounting  and  settlement  of  the 
affairs  of  the  two  copartnerships  aforesaid.^'  Thereupon  it 
was  decreed  that  the  bill  be  dismissed  at  the  cost  of  the  coni- 
plaiuant.  From  this  decree  an  appeal  is  prosecuted  to  this 
court. 

Upon  a  careful  examination  of  the  evidence  we  are  entirely 
satisfied  with  the  finding  that  the  partnership  relations  between 
the  parties  were  finally  dissolved  on  the  4th  of  March,  1879, 
and  to  that  extent  the  decree  will  be  affirmed.  The  only 
question  is  whether  the  court  was  warranted  in  refusing  relief 
on  the  ground  of  laches  in  filing  the  bill.  It  is  true  tliat  more 
than  five  years  had  elapsed  since  the  parties  Iiad  dissolved  the 
partnership,  and  that  courts  of  equity  will  generally  consider 
such  a  delay,  when  unaccounted  for,  as  a  sufficient  reason  for 
denying  relief.  It  appears,*  however,  that  when  the  partner- 
ship was  dissolved  there  were  many  unsettled  matters  which 
the  appellee  undertook  to  adjust,  involving  the  collection  of 
partnership  assets  and  the  payment  of  partnership  debts;  that 
the  assets  had  not  all  been  collected  when  the  bill  was  filed ;  that 
appellee  had  from  collections  and  his  own  funds  paid  all  the  firm 
debts  except  the  amount  due  John  Warner  &  Co.,which  had  been 
paid  after  being  reduced  to  judgment  by  appellant  but  a  short 
time  before  the  filing  of  the  bill,  and  that  in  the  accounts  kept 
by  the  appellee  ho  had  given  credit  to  appellant  in  respect  to 
the  collection  of  assets  and  had  made  charges  against  him 
within  five  years.  It  also  appears  that  appellee  frequently, 
within  five  years,  recognized  the  unsettled  condition  of  theee 
accounts  and  had  urged  the  appellant  to  come  to  an  adjustment 
of  the  same,  averring  readiness  to  abide  by  the  i*csult.  Some 
of  these  offers  were  in  the  form  of  written  communications 
dated  at  different  times,  the  last  one  appearing  in  the  record 
bearing  date  April  1,  1887,  in  which  he  says,  among  other 
things:     ^' We  have  a  basis  for  business,  and  according  to  that 
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basis  yon  and  I,  of  right,  must  settle.  This  will  determine  our 
individual  responsibility.  I  think  you  liable  for  the  Warner 
notes,  and  in  addition  thereto,  indebted  somewhat  to  me;  but 
as  to  this,  a  settlement  alone  will  determine.  I  am  ready  to 
meet  yon  at  any  time  for  settlement;  further  than  this  I  cau 
not  propose."  The  present  suit  was  brought -within  less 
than  six  months  after  this  letter  was  written. 

Appellee  testified  that  he  had  been  ready  and  willing  all 
the  time  to  settle,  and  had  often  stated  so  to  appellant  With 
what  grace  can  he  now  set  up  the  statute  of  limitations  as  a 
defense?  In  2  Lindley  on  Partnership, 967,  it  is  said:  "  With 
reference  to  acknowledgments,  it  was  held  in  a  partnership 
case,  where  no  account  had  been  come  to  for  six  years,  that  a 
signed  acknowledgment  of  a  liability  to  account  in  respect  to 
matters  more  than  six  years  old,  was  sufficient  to  justify  a 
decree  for  an  account  in  respect  to  them,  although  the  acknowl- 
edgment did  not  contain  an  admission  that  anything  was  due, 
Dor  any  express  promise  to  pay  what  might  be  found  due  on 
taking  of  the  account."  See  also  Kane  v.  Blo(»dgood,  7  Johns. 
^^-  134;  Prann  v.  Sympson,  Kay's  Ch.  Rep.  678;  Skeel  v. 
i^'udsey,  2  Ex.  D.  314. 

in  view  of  the  repeated  statements  of  the  appellee  that  he 
ioaii^d  a  settlement,  admitting  thereby  that  there  was  some- 
thii^g  to  be  settled,  that  he  bad  credited  appellant  with  respect 
to  partnership  matters  within  five  years,  and  that  in  regard 
to   at   least  one  item   of  copartnership  assets,  the  Emerick 
judgment,  the  parties  had  conferred  together  within  that  time^ 
the  suggested  defense  ought  not  to  prevaiL    Although  it  had 
been  more  than  five  years  since  the  partnership  ceased,  yet  by 
reason  of  the  matters  referred  to,  the  process  of  winding  up 
and  liquidating  the  partnership  aflFairs  had  never  fully  termi- 
nated, though  it  is  probable  nothing  more  will  be  realized  from 
the  assets  of  the  firm.     By  these  matters,  and   the  occasional 
conferences  between  the  parties,  this  process  had  beefn   kept 
i^  esse.    It  would  be  inequitable  to  hold,  under  the   circnm- 
fttances,  that   the   delay  in  filing  the   bill  ought  to  bar  an 
accounting. 
We  therefore  consider  the  decree  erroneous,  in  so  far  as  it 
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denies  relief  on  this  ground,  and  it  is  revereed,  with  instruc- 
tions to  procood  to  an  adjustin3iit  and  settlement  of  the  riglit 
of  the  parties  in  reference  to  the  partnership  relations  which 
terminated  on  the  4th  of  March,  A.  D.  1879. 

Decree  affirmed  in  part;  reversed  in  part;  remanded  with 
instinictions. 


8.  G.  Cash  et  al. 

V. 

The  People,  for  use  of,  etc. 

Pnnelpal  and  Surety — Conhtahles — Action  on  Bond — Illegal  Acts  of 
Principal — Liability  nf  Surety, 

The  Burpties  on  the  official  bond  of  a  constable  are  liable  for  illegal  acts 
on  his  part  while  engaged  in  making  an  arre&t. 

[Opinion  filed  November  23,  1889.] 

Appeal  from  the  Circuit  Court  of  Coles  County ;  the  Hon. 
J.  F.  HuouKS,  Judge,  presiding. 

Mr.  F.  K.  Dunn,  for  appellants. 

The  declaration  does  not  state  a  cause  of  action  entitling 
plaintiff  ro  recover  against  the  constable  and  his  sureties  on 
his  official  bond.  The  assault  is  charged  to  have  been  un- 
necessary and  wilful  and  not  in  the  execution  of  process. 
Where  a  sheriff  or  constable,  having  a  writ  directing  him  to 
take  the  property  of  one  person,  takes  the  property  of 
another,  it  has  been  decided  that  such  a  seizure  was  not  a 
breach  of  the  condition  of  a  sheriff's  official  bond  and  did  not 
make  his  sureties  liable.  State  v.  Conover,  4  Dutch.  224; 
State  V.  Long,  8  Ired.  L.  415  ;  State  v.  Brown,  11  Ired.  L. 
141;  Gerber  v.  Ackley,  32  Wis.  233. 

In  the  Appellate  Court  of  the  second  district  it  has  been 
held  otherwise  on  the  weight  of  authority,  and  the  Appellate 
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Court  of  the  first  district,  while  not  deciding  the  qncstion,  in- 
clined to  that  view,  and  the  Supreme  Court  of  the  United 
States  held  that  the  preponderance  of  authority  was  in  favor 
of  the  liability  of  the  sureties.  Horan  v.  The  People,  10  III. 
App.  21 ;  Walsh  v.  The  People,  6  IIL  App.  204 ;  Lammon  v. 
Feusier,  111  C.  S.  17. 

Bot  those  decisions  were  all  made  in  cases  where  the  officer 
actnally  had  process  in  his  hands,  by  virtue  of  which,  acting 
in  his  ministerial  capacity,  he  claimed  to  do  the  acts  com- 
plained of.  But  in  this  case  it  is  not  charged  that  the  officer 
had  any  writ,  but  simply  that,  having  arrested  Gwinn, 
whether  with  or  without  authority  is  not  alleged,  upon  a 
char^  of  violating  a  village  ordinance,  he  wilfully  assaulted 
him.  The  case  is  like  Walsh  v.  The  People,  6  111.  App.  204, 
and,  80  far  as  appears,  the  act  was  a  more  private  trespass,  for 
wliich  his  sureties  on  his  official  bond  can  not  be  held  liable. 
See  Commonwealth  v.  Cole,  7  B.  Mon.  250;  Turner  v. 
Colher,  4  Heisk.  89;  South  v.  Maryland,  59  U.  S.  39t>. 

Messrs.  CsAiG  &  Cbaig,  for  appellees. 

^ngkr,  J.  This  was  an  action  of  debt  brought  upon  the 
^ad  of  appellant.  Cash,  who  was  village  constable  of  the  vil- 
^*ge  of  Oakland.  The  declaration  alleged  that  Cash,  as  such 
village  constable,  arrested  appellee  Gwinn  for  violating  one  of 
the  village  ordinances,  and  that,  instead  of  taking  him  to  the 
P'^ce  of  trial,  unnecessarily,  brutally  and  wilfully  assaulted 
^^^  beat  him. 

^lie  pleas  were,  first,  non  est  factum;   second,  denying  the 
a&8atilt;  third,  alleges  that  at  the  time  when,  etc.,  the  said 
"  i^Uam  F.  Gwinn  was  found  intoxicated  in  the  public  square 
of  the  village  of  Oakland,  disturbing  the  peace  of  the  public 
^tid  the  peace  and  quiet  of  the  neighborhood  by  loud  and  un- 
^^Qal  noises  and  tumultuous  and  offensive  carriage,  and  the 
^^fendant  Cash,  who  then  and  there  had  view  of  said  offense, 
then  gently  laid  hands  on  said  Gwinn  and  took  him  into  cus- 
tody, using  only  necessary  force  to  take  and  detain  him,  and 
doing  no  unnecesEary  damage,  and  because  it  was  late  at  niglit 
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and  an  unreasonable  hour  to  carry  the  eaid  Gwinn  before  a 
magistrate,  said  Gash  necessarily  imprisoned  him  in  the  village 
prison  for  a  time,  using  only  necessary  force  and  doing  no  un- 
necessary damage,  which  are  the  same  ti'es passes  complained 
of.     Appellee  recovered  a  verdict  and  judgment  for  $275. 

The  first  objection  of  appellant  is  that  the  declaration  does 
not  state  a  cause  of  action,  entitling  appellee  to  recover  from 
the  sureties  upon  the  official  bond  of  appellant,  for  the  reason, 
as  stated  by  counsel,  that  ^^  the  assault  is  charged  to  have  been 
imnccessary  and  wilful,  and  not  in  the  execution  of  process." 
V  We  do  not  think  the  objection  is  well  taken  because  appel- 
lant was  performing  an  official  act  in  making  the  arrest,  and 
if  in  so  doing  he  acts  illegally  and  wrongfully  his  sureties 
are  liableA  Besides,  the  third  plea  expressly  sets  up  the  arrest 
and  that  no  more  force  was  used  than  necessary,  and  this 
seemed  to  have  been  the  real  question  at  issue  before  the  jury. 
This  being  a  question  of  fact,  we  are  inclined  to  think  the 
jury  were  warranted  by  the  evidence  in  finding  that  appellant 
did  unnecessarily,  brutally  and  wilfully  assault  and  beat  appellee. 

The  judgment  of  the  Circuit  Court  will  be  affirmed. 

Judgment  affirmedL 


E.  S.  Fowler 

V. 

S.  H.  Richardson. 


BepUHn — Written  Contract — Parol  Evidence — Judgment-^Form  qf. 

1.  Evidence  touching:  a  parol  contract  is  inadmimible,  when  the  effect 
thereof  would  be  to  Tary  one  in  writing  between  the  sanie  parties. 

2.  Where,  in  an  action  of  replevin,  the  trial  court  instructed  the  jury  to 
find  as  in  case  of  non-suit,  which  was  accordingly  done,  and  the  motion  for 
a  new  trial  being  overruled,  "it  was  ordered  that  the  defendant  recover  of 
the  plaintiff  possession  of  the  property,  with  one  cent  damages  and  costs, 
with  execution  therefor,  and  that  a  writ  of  retorno  habendo  should  issue 
therein,"  the  judgment  was  correct  in  substance  and  sufficient  in  foraiu 
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Appeal  from  tlio  Oircait  Court  of  Sangamon  County;  the 
Hon.  J.  A.  Greighton,  Judge,  presiding. 

• 
tfessrs.  Gboss  &  Bboadwell  and  Connelly  &  Matheb, 
{oT  appellant. 

Measra.  Patton   &  Hamilton  and  W.  F.  Hebkdon,  for 

appellee. 

Wall,  J.  This  was  an  action  of  replevin  by  appel- 
lant against  appellee,  for  two  barrels  of  linseed  oil,  one  barrel 
mineral  paint  and  a  quantity  of  white  lead  in  oil,  brought 
before  a  justice  of  the  peace,  and  appealed  to  the  Circuit 
Court  The  case  coming  on  to  be  tried  by  jury,  E.  S.  Fow- 
ler) plaintiff,  testifies:  ^^lam  the  plaintiff  in  this  suit;  I 
made  a  contract  on  the  10th  day  of  May,  with  defendant,  to 
paint  mj  house.  I  have  it  here  in  writing.  He  came  to  my 
house  and  offered  to  do  it  for  $100.  A  contract  was  entered 
into  at  tliat  time;  it  was  in  writing.  Here  is  the  writing.  I 
wrote  it,  and  the  paper  has  been  in  my  possession  since  it  was 
signed.  Richardson  said  if  I  would  advance  him  $70  to  buy 
the  faint  he  would  do  tlie  job."  Paper  is  read  to  the  jury  as 
follows: 

"May  10, 1888. 

"Received  of  Dr.  E.  S.  Fowler  seventy  dollars,  on  contract 

to  paiut  the  roof  of  his  house  and  barn  two  coats,  and  all  new 

wood  work  outside  three  coats,  which  I  agree  to  do  for  one 

hundred  dollars^  balance  to  be  paid  on  completion  of  work, 

and  any  paint  remaining  to  be  delivered  to  Dr.  Fowler. 

'*  S.  H.  Richardson." 

W\\erenpon  plaintiff  offered  to  prove  as  follows: 

'^That  a  parol  contract  was  made  between  plaintiff  and  de- 
fendant on  May  10,  1888,  for  the  painting  of  plaintiff's  house 
and  barn,  and  that  plaintiff  by  that  contract  advanced  $70  to 
the  defendant,  who,  by  the  contract,  was  to  use  this  money  in 
bnjing  the  paint  and  oil  to  be  used  in  painting  the  house,  and 
vas  to  place  the  oil  and  paint  in  the  plaintiff's  barn,  mix  it 
there,  and  leave  there  all  the  paint  and  oil  that  should  remain 
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after  the  painting  was  completed,  and  tliat  after  this  contract 
was  agreed  on  the  plaintiff  paid  the  $70  to  the  defendant  and 
took  from  him  the  writing  to  evidence  that  the  $70  were  used 
by  defendant  in  buying  the  paint  and  oil  named  in  the  writ 
of  replevin  in  this  case,  and  that  defendant  refused  to  deliver 
it  at  the  barn  of  plaintiff,  and  refused  to  surrender  it  to  plaint- 
iff on  demand,  or  to  do  the  work."  And  the  court  refused  to 
allow  said  proposed  evidence  to  be  given  to  the  jury,  and 
plaintiff  excepted  to  the  ruling  of  the  court  rejecting  paid 
evidence.  And  thereupon  the  court  instructed  the  jury  to 
render  a  verdict  as  in  case  of  non-suit,  which  was  done. 

The  plaintiff,  to  recover,  was  required  to  prove  that  he  was 
the  owner,  or  lawfully  entitled  to  the  possession  of  the  prop- 
erty. The  written  j  aper  was  evidence  of  a  contract  to  paint 
the  house  and  barn  for  $100,  upon  which  contract  $70  was 
advanced,  and  that  whatever  paint  remained  was  to  be  deliv- 
ered to  the  plaintiff.  The  offered  oral  evidence  was  for  tlie 
purpose  of  showing  that  $70  of  the  money  should  be  appro- 
priated to  the  purchase  of  paint,  and  that  therefore  tlie 
defend;mt  should  have  but  $30  for  his  work.  To  this  extent 
it  tended  to  vary  the  writing  which  shows  a  contract  for  $100 
for  the  whole  job,  work  and  material  considered.  By  the 
writing,  if  the  defendant  was  able  to  provide  the  necessary 
material  for  less  than  $70,  he  would  have  more  than  $30  for 
his  work. 

The  oral  evidence  offered  did  not,  in  terms,  show  that  the 
paint  in  suit  was  actually  bought  with  the  money  advanced, 
but  if  it  is  to  be  inferred  that  such  was  the  fact  from  what  was 
offered,  it  would  not  follow  that  the  plaintiff  was  entitled  to 
recover  it,  unless  the  effect  of  the  proof  would  be  to  show 
that  the  paint,  when  so  bought,  was  to  belong  to  the  plaintiff 
or  to  be  placed  in  his  possession.  It  is  by  no  means  clear,  if 
the  facts  offered  to  be  proved  were  true,  that  the  plaintiff  could 
successfully  assert  such  claim;  but  if  such  a  construction  could 
fairly  be  placed  upon  the  offered  proof,  then  the  effect  would 
be  to  vary  materially  the  written  contract,  under  which  the 
defendant  would  be  entitled  to  own  and  control  all  unused 
material  until  the  completion  of  the  work,  and  then  any  paint 
remaining  was  to  be  delivered  to  the  plaintiff.     It  is  well  set- 


TniRD  DiSTKicT — May  Term,  1889.         255 

Pboenix  Ins.  Co.  v.  Carlock. 

tied  that  tbo  familiar  rule  which  proliibits  the  variation  or 
contradiction  of  a  written  instrument  by  parol  contLMnpora- 
neoos  evidence  is  not  violated  bj  parol  proof  of  matters  not 
embraced  in  the  writing,  and  not  inconsistent  with  it.  It  is 
Dot  infrequent  that  a  contract  is  put  in  writing  in  part  only, 
the  residue  being  unnoticed,  and  in  such  cases  the  unwritten 
part  maj  be  proved  by  parol  or  verbal  evidence.  We  are  of 
opinion,  however,  that  this  is  not  such  a  case,  and  that  the  real 
effect  of  the  proposed  proof  is  to  vary  wliat  is  written. 

The  court  properly  rejected  the  evidence,  and  as  the 
plaintiff  did  not  propose  to  make  further  proof,  it  was  proper 
to  instract  the  jury  to  find  the  issues  for  the  defendant. 

Objection  is  taken  to  the  form  of  the  judgment.  The  bill 
of  exceptions  states  that  "  the  conrt  instructed  the  jury  to 
find  as  m  case  of  a  non-suit,  which  was  accordingly  done." 
The  verdict  is  not  set  out  in  the  bill,  though  it  appears  in  full 
in  the  order  of  court  showing  the  trial. 

The  motion  for  new  trial  being  oven*uled,. it  was  ordered 
that  the  defendant  recover  of  the  plaintiff  possession  of  the 
property,  with  one  cent  damages  and  costs,  with  execution 
therefor,  and  tliat  a  writ  of  retorno  habendo  should  issue 
therein.  The  judgment  is  correct  in  substance,  and  is  suffi- 
ciently formal.     R  S.,  Chap.  119,  Sec.  22. 

No  other   objections  being   urged,  the  judgment  will  be 
a&med. 

Judgment  affirmed. 


PflGENix  Insurance  Company  op  Brooklyn 

V. 

A.  H.  Carlock. 

fWe  Insurance — Premium  Xoie — Failure  to  Pay — Extension  of  Time 
'^Waiver  qf  Conditions — Evidence — Instructions, 

Jo  an  action  brongrht  tb  recover  upon  a  fire  insurance  policy  ibis  conrt 
holds  as  erroneous  an  instruction  given  in  behalf  of  plaintiff,  tbe  question 
inTolTed  being  as  to  whether  certain  extensions  of  time  for  the  payment  of 
tbe  premium  note  amounted  to  a  waiver  of  conditions  in  the  note  and  policy 
getting  forth  tbe  necessity  for  tbe  prompt  payment  thereof. 
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lOpinion  filed  November  23,  1889.] 

Appea^l  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  Owen  T,  Keeves,  Jud<]re,  presiding. 

This  was  an  action  of  assumpsit  brought  bj  appellee  against 
appellant  on  a  policy  of  insurance,  issued  by  appellant  on  the 
dwelling  house  of  appellee  September  16,  1884,  for  $2,000, 
which,  among  other  conditions,  contained  the  following: 

"In  case  the  assured  fails  to  pay  the  premium  note  or  order 
at  the  time  specified,  then  this  policy  shall  cease  to  be  in  force 
and  remain  null  and  void  during  the  time  said  note  or  order 
remains  unpaid  after  maturity,  and  no  legal  action  on  the  part 
of  this  company  to  enforce  payment  shall  be  constnied  as  reviv- 
ing the  policy.  The  payment  of  the  premium  note,  however, 
revives  the  policy  and  makes  it  good  for  the  balance  of  its 
term.  No  agent  or  employe  of  this  company,  or  any  other 
person  or  persons,  have  power  or  authority  to  waive  or  alter 
any  of  the  terms  or  conditions  of  tliis  policy,  except  only  the 
general  asrent  at  Chicago,  Illinois,  and  any  \#aiver  or  altera^ 
tion  by  him  must  be  in  writing." 

At  the  time  of  receiving  the  policy  appellee  did  not  pay 
any  cash,  but  for  the  premium  gave  a  note  as  follows: 

"$62.50. 

On  the  first  day  of  October,  1885,  for  value  received, 
I  promise  to  pay  to  the  Phoenix  Insurance  Company,  of  Brook- 
lyn, New  York  (at  the  First  National  Bank  in  Bloomington, 
Illinois,)  or  order,  sixty-two  dollars  and  fifty  cents  in  payment 
of  premium  on  policy  No.  0,156,750  of  said  company.  If  this 
note  is  not  paid  at  maturity,  said  policy  shall  tlien  cease  and 
determine  and  be  null  and  void,  and  so  remain  until  the  same 
shall  be  fully  paid  and  received  by  said  company.  In  case  of 
loss  under  said  policy  this  note  shall  immediately  become  due 
and  payable,  and  shall  bo  deducted  from  the  amount  of  said 
loss.  It  is  understood  and  agreed  that  this  note  is  not 
negotiable.  A.  H.  CAiax)OK." 

October  2, 1885,  the  note  had  not  been  paid,  and  appellee 
wrote  to  T.  R  Burch,  appellant's  general  agent  at  Chicago, 
asking  for  an  extension   of  time  to  pay  his  note.     In  this 
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fetter  he  says:  "I  would  like  to  have  the  time  extended  for 

three  months,  if  possible,  in  order  to  get  my  stock  ready  for 

market  and  grain  sold.'*     To  that  letter  Mr.  Burch  replied 

as  follows: 

"October  10,  1885. 
"A.  H.  Carlock,  Oak  Grove,  Illinois: 

^^Dear  Sir — Replying  to  yours  of  the  2d  inst,  we  will  say, 
that  we  have  fixtended  the  time  for  payment  of  your  note 
given  for  |K)licy  No.  0,156,750  until  December  10,  1885.  We 
ran-task  you  to  give  it  prompt  attention  at  that  time  and  see 
tliat  it  is  paid  without  further  notice,  for  we  must  have  the 
money  before  January  1. 

"  Very  respectfully  yours, 

"  T.  R  BcBCH,  General  Agent " 

May  13.  1886,  the  note,  not  being  paid,  was  placed  by  appel- 
litnt  in  the  hands  of  Kerrick,  Lucas  &  Spencer,  attorneys,  at 
Bloom ington,  for  collection,  and  on  that  day  tlu^j  sent  notice 
of  such  fact  to  appellee.  May  17th  api)ellee  replied,  and 
among  other  things  said:  "I  hope  to  get  a  little  time  to  get 
this  money,  at  least  two  weeks,  and  three  would  be  better  if 

■ 

Jt  could  be  granted.     *    *    *    I  can  get  it  in  two  weeks  or 
three  out  of  my  hogs,"  etc. 
To  that  Kerrick,  Lucas  &  Spencer  replied,  May  18,  1886: 

"A.  H.  Carix)ck,  Oak  Grove,  Illinois: 
"  Two  weeks  will  be  in  ample  time." 

Jnly  15,  1886,  appellee  sent  $50  to  Kerrick,  Lucas  & 
Spencer  which  was  credited  on  the  note.  In  the  letter 
inclosing  the  $50,  appellee  said:  *'I  can  settle  it  (the  note) 
in  full  in  eight  or  ten  days,  or  not  longer  than  two  weeks." 

To  that,  Kerrick,  Lucas  &  Spencer  replied: 
"A.  H.  Cablock,  Oak  Grove,  Illinois: 

^^Dear  Sir — Your  favor  of  July  15tii  containing  $50  reached 
ti8  to-day,  and  we  have  indorsed  that  amount  on  your  note  to 
the  PhoBuix  Insurance  Company.  *  *  *  "VVe  are  willing 
to  carry  it  for  you  for  the  next  two  weeks  as  you  request." 

August  19,  1886,  Kerrick,  Lucas  &  Spencer  wrote  to  appel- 
lee: 

^^Dear  Sir — Please  arrange  to  pay  the  balance   due  the 
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ix  Insurance  Cumpany  as  eooD  as  poBeible;  wo  wuulti 
)  cluse  the  intitler  up." 

^mber  15,  IBSS,  tlie  tialancc  of  tlie  note  not  being  ya'u], 
;k,  Lucas  &  Sjiencer  agiiiii  wrote  apiKsllee:  "You  hic 
y  nutilicd  that  your  note  in  favor  of  i*h(Bniz  Insnraneu 
any  *  *  *  iu  in  our  linndd  for  collection.  Pieiise 
I  to  tlie  m.itlcr  at  once  and  save  costs." 
[>ellec  tet'titied,  and  tlierc  was  no  Ic^timony  to  the  om- 
;  "I  am  the  ptaintit!;  the  Ions  of  f>ersonal  property  was 
that  on  the  lioubc  about  $1,600;  the  tire  was  the  IulIi 
10,  18SS." 

qnestion  was  made,  bnt  j>ro])er  notice  of  the  fire  was 
to  appellant.  It  was  conceded  that  Mr.  Biireh  was  tlju 
il  af^ent  of  appellant,  bnt  Kerrick,  Lucas  &  Spencer 
only  "  the  attorneys  for  the  defendants  at  that  time  for 
illcction  of  the  note." 

that  recoi-d  the  Circuit  Court  instrncted  the  jury  on 
E  of  appellee  as  follows:  "  The  court  inBtructs  the  jury, 
f  they  believe,  from  the  evidence,  that  the  premium 
>f  Sli2..50  was  f!;iven  by  the  p'aintiS  to  the  defendant  in 
msideration  for  the  policy  in  evidence;  and  if  the  jury 
ir  believe,  from  the  evidence,  that  at  the  time,  or  about 
me  of  maturity  of  the  said  note,  the  defendant  extended 
ne  for  tlio  payment  of  the  same  nntil  the  15th  day  of  the 
ring  December,  unconditionally;  and  if  tlie  jury  believe, 
the  evidence,  that  the  defendant,  by  its  agent,  after  the 
of  such  exlension,gavefurthcrextension  of  the  time  ujwn 
ote,  then,  in  encli  case,  the  jury  have  a  right  to  say  that 
lets  of  extension  of  time  on  said  note  constitute  a  waiver 
1  provision  in  the  policy  in  relation  to  prompt  payment 
;  note,  and  in  Bnch-case  the  jury  should  tint!  the  issues 
e  plaintiff  upon  the  question  of  waiver.  And  in  ca^e 
nd  for  the  plaintitf,  you  will  assess  plaintiffs  damages  at 
the  evidence  shows  is  due  the  plaintiff,  less  the  balance 
ponhis  note  offered  in  evidence." 

}  jury  returned  a  verdict  of  f974  in  favor  of  appellee, 
which  judgment  was  rendered. 
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Messrs*  Xerrick,  LucAfi  &  Spencer,  for  appellant 
Messrs.  Tipton  &  Beaver  and  W.B.  Carlock,  for  ap]Del]ee. 

Conger,  J.  We  think  the  langua^re  of  the  instruct  ion 
^iven  for  appellee  was  erroneous  and  misleading.  It  is  too 
much  to  say  to  tlie  jury  that  from  the  mere  fact  of  appellant, 
or  its  agents,  giving  extensions  of  time  for  definite  periods, 
that  sucl)  extensions  would  constitute  a  waiver  of  the  condi- 
tions in  the  note  and  policy  in  this  respect 

The  most  that  could  be  said  would  be  that  if  from  all  the 
circumstances  and  the  course  of  dealing  between  the  parties  as 
shown  by  the  evidence,  the  jury  believed,  as  a  matter  of  fact, 
that  appellee  was  reasonably  justified  in  believing  that  the 
company  did  not  intend  to  insist  on  the  condition,  and  that 
appellee  acted  on  such  belief,  that  under  such  circumstances 
the  condition  might  be  considered  as  waived. 

In  other  words,  the  extensions  of  time  of  payment  can  not 
be  declared  by  the  court,  as  a  matter  of  law,  to  waive  the  con- 
dition in  the  note  and  policy,  but  they  are  circumstances  which 
the  jury  may  take  into  consideration  in  determining  whether 
or  not  a  waiver  was  intended  by  the  parties. 

For  the  error  of  giving  this  instruction  the  judgment  of  the 
Circuit  Court  is  reversed  and  the  cause  remanded. 

JSeversed  and  remandd. 
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Illinois  Central  Railroad  CoMPAirr  ^m  ess, 

V. 

Jacob  F.  Miller  et  al.,  for  use,  etc. 

Railroads — Freight — Delay  in  Transportation — Limitations^Aet  of 
1849,  Sees,  17.  1&— Shipping  Reeeipts^BilU  of  Lading^Former  Adjudi- 
tation— -Evidence — Practice — Finding  of  Facts, 

1.  To  be  a  contract  in  writingr  a  written  instrument  mnst  set  forth  the 
nndertakings  of  the  parties  to  it  so  plainly  as  to  require  neither  parol  tes- 
timony nor  the  promises  or  duties  which  the  law  would  imply  from  the 
facts  stated,  to  ascertain  the  extent  and  force  thereof. 
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2.  Where  a  shipping  receipt  upon  which  recovery  is  sou<;ht  to  be  hnd 
does  not  contain  any  express  ajarr^^uient  to  forward  certain  goods  to  their 
destination,  to  ascertain  the  cjirrier*s  undertakinK*  with  reference  thereto, 
resort  niUKt  be  had  to  the  duties  imposed,  and  promises  implied  by  law. 

3.  A  suit  against  a  common  carrier  may  be  maintained  in  the  name  of 
any  person  haying  either  a  general  or  ppecial  property  in  the  goods 
involved,  and  an  action  properly  brought  by  such  person,  will  be  a  bar  to 
any  subsequent  suit  against  the  carrier* by  another  party  having  either  a 
general  or  special  property  in  the  same  goods  for  the  same  damages. 

4.  The  presentation  of  shipping  receipts,  attached  to  which  are  drafts 
upon  purchasers  of  grain,  drawn  by  sellers  thereof,  shows  that  the  property 
is  in  the  hands  of  the  carrier,  and  amounts  to  a  delivery  to  the  purchaser. 

5.  In  order  that  a  former  judgment  shall  amount  to  a  bar  to  a  sub' 
sequent  suit,  it  is  enough  that  the  status  of  the  action  was  such  that  the 
parties  might  have  had  their  suit  disposed  of  according  to  their  respective 
rights,  if  they  had  presented  all  thoir  evidence  and  the  court  had  properly 
understood  the  facts  and  correctly  applied  the  law.  It  either  failed  to 
present  all  his  proofs,  or  improperly  managed  his  case,  or  subsequently  dis- 
covers additional  evidence  in  his  behalf,  or  if  the  court  finds  contrary  to  the 
evidence  or  misapplies  the  law,  the  judgment,  until  corrected  or  properly 
vacatod,  is  as  conclusive  upon  the  parties  as  though  it  had  settled  their  con- 
troversy in  accordance  with  the  principles  of  abstract  justice. 

6.  Reasonable  time,  within  the  meaning  of  a  contract  of  affreightment, 
must  be  determined  by  the  circumstances  attending  and  surrounding  a 
given  transaction. 

7.  It  9eem8y  that  if  a  shipper  promises  the  carrier  to  do  something 
which  will  enable  the  latter  to  make  the  time  of  transportation  shorter  than 
it  otherwise  would  be,  and  fails  to  perform  it,  such  fact  can  be  shown  by 
the  latter  in  excuf^e  for  the  delay,  and  without  changing  or  modifying  the 
contract  of  affreightment. 

8.  In  the  case  presented,  this  court  holds  that  there  was  no  such  delay 
in  the  transportation  of  the  grain  involved,  as  would  render  defendant 
liable  in  damages  herein;  that  in  a  former  action  defendant  was  charged 
with  the  same  negligence  with  reference  to  the  same  merchandise  as  is  here 
set  up,  and  that  the  same  is  a  bar  to  the  present  suit 

[Opinion  filed  November  23,  1889.] 

Appeal  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  Owen  T.  Eekves,  Judge,  presiding. 

Messrs.  Williams  &  Capen,  for  appellant. 

The  instruments  sued  upon  in  these  cases  are  not  simple 
contracts  in  writing  within  the  meaning  of  section  17  of 
statute   of   Umitations  of  1849,  but  are  simple  receipts  for 
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the  goods,  from  which  the  law  implies  a  verbal  promise  to 
carry  to  the  place  of  destination,  but  no  such  promise  is 
expressed  in  the  writing ;  and  an  action  upon  such  implied 
promise  falls  within  section  18  of  that  statute,  and  is  barred 
in  live  years.  Daniel  on  Neg.  Insts.  §§  35,  36;  Currier 
V.  Lockwood,  4:0  Conn.  349;  Beeching  v.  Westbrook,  8  M. 
and  W.  411;  Grarland  v.  Scott,  15  La.  Ann.  143;  Smith  v. 
AllcD,  5  Day,  337;  Bowles  v.  Lambert,  54  111.  237. 

The  owner  or  one  having  a  special  property  in  the  goods, 
can  alone  sue  for  damage  to  the  goods  in  tlie  absence  of  an 
express  written  contract  for  the  carriage. 

To  constitute  an  instrument  a  bill  of  lading,  an  essential 
element  is  an  express  promise  or  contract  to  carry  the  freight 
to  its  destination  and  there  deliver  to  the  consignee.  The 
instruments  sued  upon  in  these  cases  contain  no  such  promise 
or  contract,  and  therefore  are  not  bills  of  lading.  Web- 
ster^s  Dictionary,  "  Bill  of  Lading ; "  Hutchinson  on  Carriers, 
§§  J20, 122;  Daniel  on  Neg.  Insts.  §  1728;  Benjamin  on  Sales, 
§  813,  note  (f);  Angell  on  Carriers,  §  464;  Bacon's  Abr.,  Art. 
Merchant  and  Merchandise,  (1) ;  Lickbarrow  v.  Mason,  1  S. 
L.  C.,top  page  759,  719  (ni  ^n.  722,  732;  1  Schouler's  Pers. 
Prop.  408:  Hyde  v.  Trenit  Co.,  5  T.  R  389  (397) ;  Wayland 
v.Moseley,  5  Ala.  430;  May  v.  Babcock,  4  Ohio,  334,  (341); 
Rowhy  V.  Bigelow,  12  Pick.  307. 

For  cases  showing  the  difference  between  a  bill  of  lading 
and  a  shipping  receipt,  see  Thompson  v.  Trail,  2  0.  &  P. 
334;  Craven  v.  Ryder,  6  Taunt.  433;  Coosa  Co.  v.  Barclay, 

30  Ala.  120;  Holbrook  v.  Vose,  6  Bosw.  76,  (109) ;  Hathes- 

ing  V.  Laing,  L.  R.  17  Eq.  Cas.  92  (7  Moak,  705). 
Wherever,  in  our  own  reports,  a  bill  of  lading  is  involved, 

it  contains  an  express  promise  ''  to  forward  "  or  "  to  transport." 

Danseth  v.  Wade,  2  Scam.  285;  Dixon  v.  Dunham,  14  III. 

324;  Bissell  v.  Price,  16  111.  408;  I.  C.  R.  R.  Co.  v.  Johnson, 

34  111.  389;  T.  P.  &  W.  R.  R.  Co.  v.  Merriman,  52  III.  123; 

L  C.  R.  R.  Co.  V.  Owens,  53  111.  391;  C.  &  N.  W.  R.  W.  Co. 

V.  Montfort,  60  111.  175 ;  Field  v.  C.  &  R.  I.  R.  R.  Co.,  71  111. 

458;  M.  D.  &  T.  Co.  v.  Moore,  88  111.  136;  M.  C.  R.  R.  Co. 

V.  Boyd,  91  111.  268;  Adams  Ex.  Co.  v.  Boskowitz,  107  111. 
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660;  W.,  St.  L.  &  P.  K.  W.  Co.  v.  Jaggerman,  115  IlL  407; 
Wallace  v.  Long,  8  III.  App.  504. 

The  only  case,  we  think,  that  can  be  claimed  to  be  an  excep- 
tion to  this  is  that  of  I.  C.  K.  E.  Co.  v.  Frankenberg,  54  111. 
88,  but  there  the  instrument  is  called  '*a  receipt  or  bill  of 
lading,^'  indiscriminately;  the  decision  in  no  way  depends 
upon  that  question,  nor  is  it  discussed. 

The  written  instruments  sued  upon  contain  no  promise  to 
carry,  and  therefore  give  no  right  of  action  in  themselves 
against  the  carrier,  and  the  plaintiffs  in  these  suits  having 
neither  a  general  nor  special  [property  in  the  goods,  can  not 
maintain  the  actions. 

The  owner  or  any  one  having  a  special  property  in  the 
goods,  is  a  proper  party  to  sue  the  carrier  for  loss  or  damage 
on  the  goods  for  the  wrongful  act  or  default  of  the  carrier, 
and  a  judgment  in  such  suit  is  a  bar  to  an  action  brought  hy 
any  one  else  for  tlie  same  damages.  See  Hutchinson  on  Car- 
riers, Chap.  XIII,  and  cases  infra. 

The  judgment  in  the  case  of  Cobb,  Christy  &  Co.  (who 
were  the  owners  of  the  corn  in  controversy)  is  a  bar  to  these 
actions,  which  are  for  the  identical  damages.  Green  v.  Clark, 
12  N.  Y.  343;  Bigolow  on  EstoppeN  77-8. 

If  a  party  have  an  interest  in  the  result  of  a  suit,  which 
might  be  brought  either  in  his  name  or  the  name  of  another, 
and  it  is,  by  his  consent,  brought  in  the  name  of  another,  and 
he  consents  to  the  carrying  on  of  the  suit,  and  is  to  partici- 
pate in  the  amount  recovered,  if  there  be  a  recovery,  he  is  a 
privy  in  law  and  bound  by  the  judgment,  and  such  judgment 
will  be  a  bar  to  a  new  suit  instituted  by  the  party  who  par- 
ticipated in  carrying  on  the  former  suit.  Cole  v.  Favorite, 
69  111.  457 ;  Haima  v.  Read,  102  Id.  596;  Drake  v.  Perry,  58 
Id.  122  ;  Bennitt  v.  W.  S.  M.  Co.,  18  III.  App.  17,  119  111.  9; 
Att'y  Gen.  v.  C.  &  E.  R.  R  Co.,  112  111.  520;  Harmon  v. 
Auditor,  22  111.  App.  135 ;  Woodhouse  v.  Duncan,  (Ct.  App. 
N.  Y.),  13  N.  E.  Rep.  334;  Green  v.  Clark,  12  N.  Y.  343; 
Miller  v.  L.  M.  T.  Co.,  (U.  S.  Cir.  Ct.  Mo.),  Chi.  Leg.  News, 
Oct  1,  1888,  p.  18;  Stoddard  v.  Thompson,  31  la.  80; 
McNamee    v.  Moreland,  26  la.  69 ;   Finn  v.  W.  R  R.  Co., 
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112  Mafls.  524;  I.  C.  R  R  Co.  v.  Cobb,  64  HI.  132-3; 
Calkins  v.  Allerton,  3  Barb.  171;  Smith's  Leading  Cases, 
II,  435;  Crow  v.  Bowlby,  68  111.  23. 

The  judgment  or  decree  of  a  court  possessing  competent 
jurisdiction  is  iinal,  not  only  as  to  the  matters  actually  deter- 
mined, but  as  to  every  other  question,  title  and  right  involved 
in  the  litigation  and  passed  upon  by  the  court     Hawley  v. 
Simons,  102  III.  115;  Hanna  v.  Read,  102  111.  595  (605);  Cole  v. 
Favorite,  59  111.  457;  Gray  v.  Gillilan,  15   111.  453;   Yan- 
landingham  v.  Ryan,  17  111.  25 ;  Taylor  v.  Field,  22  111.  App. 
436. 

It  is  the  duty  of  the  consignee  promptly  to  receive  from 
the  carrier  the  goods  at  the  point  of  destination.     If  he  fails 
to  do  this,  it  then  becomes  the  duty  of  the  carrier  to  ware- 
house them,  and  to  take  reasonable  care  of  them  for  a  reason- 
able  time,  on  account  of  the  consignee,  or  whom  it  might 
concern.    Redfield  on  Railways,  I,  pp.  52  and  53;  II,  p.  65 ; 
pp.  16,  17  and  18;  Angell  on  Carriers,  pp.  502,  291 ;  Porter 
V.  C.  &  R  I.  R  R  Co.,  20  111.  407 ;  C.  &  A.  R  R  Co.  v. 
Scott,  42  111.  132;  Crawford  v.  Clark,  15  111.   561 ;  Ostrander 
V.Brown,  15  Johns.  39;  Hemphill  v.  Chenie,  6  W.  &  S.  62; 
6.  W.  Ey.  V.  Crouch,  3  H.  &  N.  183;  Thomas  v.  B.  &  R 
Ry.  Co.,  10  Mete.  472. 

Messrs.  Hamilton  Spengeb,  Bknjamin  &  Uorsisset  and 
JohnE.  Pollock,  for  appellees. 

The  bills  of  lading  or  shipping  receipts  are  contracts  in 
writing.  The  Delaware,  14  Wal.  579;  Russell  v.  Whipple, 
2  Cow.  536;  Kimball  v.  Huntington,  10  Wend.  675;  Luquer 
V.  Prosser,  1  Hill,  258;  Sackett  v.  Spencer,  29  Barb.  (N.  Y.), 
180;  Franklin  v.  March,  6  N.  H.  364;  Cummings  v.  Free- 
man, 2  Hump.  (Tenn.)  143;  Carver  v.  Hayes,  47  Me.  257; 
Brady  v.  Chandler,  31  Mo.  28;  Huyck  v.  Meador,  24  Ark. 
191;  Andei*son  v.  Pierce,  36  Ark.  293;  Ashley  v.  Vischer,  24 
Cal.  322,  328;  Jacquin  v.  Warren,  40  111.  459;  I.  C.  R  R. 
Co.  V.  Schwartz,  13  111.  App.  496;  I.  C.  R  R  Co.  v.  Frank- 
enberg,  54  111.  90,  99;  I.  C.  R  R  Co.  v.  Johnson,  34  111. 
3b9, 393. 
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The  consignor  can  maintain  an  action  of  assumpsit  against 
the  carrier  for  abroach  of  the  contract  embodied  in  the  bill  of 
lading  given  to  him  by  the  carrier.  Blanchard  v.  Page,  8  Gra}^ 
281;  Hooper  v.  C.  &  N.  Ry.  Co.,  27  Wis.  81;  Southern  Ex. 
Co.  V.  Craft,  49  Miss.  480;  Carter  v.  Graves,  9  Yerg.  (Tenn.) 
446;  Finn  v.  Western  Railroad,  112  Mass.  524;  Atkin-on  v. 
C.  R.  I.  &  P.  Ry.  Co.,  80  Mo.  213;  Northern  Line  Packet 
Co.  V.  Shearer,  61  111.  263;  C.  &  A.  R.  R.  Co.  v.  Shea,  66  111. 
472;  I.  C.  R.  R.  Co.  v.  Schwartz,  13  111.  App.  490;  O.  &M. 
R.  R.  Co.  V.  Emrich,  24  111.  App.  245;  Hutchinson  on  Carriers, 
§  736;    Schouler   on  Bailments  and  Carriers  (2d  Ed.),  §  570. 

It  is  of  the  essence  of  every  kind  of  estoppel,  that  the  sub- 
ject of  it  should  be  certain.  When  itis  doubtful  (eitherfrom 
the  record  or  from  evidence  designed  to  explain  the  same) 
upon  which  of  several  issues  the  judgment  proceeded,  the  sul)- 
ject  is  still  at  large.  It  is  essential  that  the  issue  in  the  second 
action,  upon  which  the  judgment  is  brought  to  bear,  was  a 
material  issue  in  the  first  action,  necessarily  determined  by  the 
judgment  therein,  and  that  the  former  judgment  was  upon 
the  merits.  Bigelow  on  Estoppel  (4th  Ed.),  55,  57;  Russell 
v.  Place,  94  U.  S.  606,  608,  610;  Chrisman  v.  Harman,  29 
Grattan,  494,  499;  HookeV  v.  Hubbard,  102  Mass.  239,  245; 
P'oster  v.  Busteed,  100  Mass.  409,  411;  Burlen  v.  Shannon,  99 
Mass.  200;  Cook  v.  Burnley,  45  Tex.  97,  117;  Packett  Co.  v. 
Sickles,  5  Wal.  580,  592;  'Hunter  v.  Davie,  19  Geo.  413.415; 
Aiken  v.  Peck,  22  Vt.  225,  260;  Church  v.  Chapin,  35  Yt. 
223,  231;  Dutton  v.  Woodman,  9  Cush.  255,  261;  Supples  v. 
Cannon,  44  Conn.  424,  428;  Hughes  v.  United  States,  4  Wall. 
232,  237. 

Where  a  railroad  company,  partially  under  the  military  con- 
trol of  the  government,  receives  freight  and  issues  its  bills 
of  lading  for  the  same  without  containing  any  exception  as  to 
the  governmental  control,  it  thereby  assumes  the  duties  of  a 
common  carrier  of  goods  for  hire,  and  is  subject  to  the  liabil- 
ity attaching  to  that  function.  I.  C.  R.  R.  Co.  v.  McClellan, 
51  III.  58;  I.  C.  R.  R.  Co.  v.  Ashmead,  58  III.  487;  I.  C.  R 
R.  Co.  V.  Cobb,  Christy  &  Co.,  64  111.  128;  I.  C.  R.  R.  Co. 
V.  Schwartz,  13  111.  App.  490. 
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Except  in  the  recital  or  the  acknowledgment  of  the  goods, 
and  of  their  quantity  and  the  condition  when  received,  bills  of 
Jading  are  strict'y  written  contracts  between  the  parties,  and 
come  within  the  general  rule  whicih  prohibits  the  intro- 
duction of  parol  evidence  to  contradict  or  vary  written  con- 
tracts. Hutchinson  on  Carriers,  §  126;  The  Delaware,  14  Wal. 
579, 601;  1  Greenleaf  on  Evidence,  §  275;  M.  Ins.  Co.  v. 
Morrisonj  62  111.  242;  Bayard  v.  Malcohn,  1  Johns.  467;  I. 
C.K.R.CO.  V.  Schwartz,  13  111.  App.  490;  I.  C.  K.  K.  Co. 
7.  Cobb,  Christy  &  Co.,  64  111.  134-37. 

Congee,  J.     In  January,  1865,  the  United   States  Govern- 
ment made  a  contract  with  Cobb,  Christy  &  Co.,  for  500,000  • 
bushels  of  corn  and  100,000  bushels  of  oats  to  be  delivered  at 
Cairo,  Illinois,  for  the  use  of  the  army. 

During  the  winter  and  spring  of  1864-5,  one  Elihu  Fallis, 
who  was  acting  as  the  agent  of  Cobb,  Christy  &  Co.,  bought 
large  quantities  of  corn  for  them  at  different  points  along  the 
appellant's  road,  to  be  shipjKjd  to  Cairo,  at  which  place  the 
firm  of  Cobb,  Blaisdell  &  Co.   (Mr.  Cobb  being  the  principal 
partner  in   both   firms),  acted  for  Cobb,   Christy  &   Co.,  in 
receiving  this  com,  paying  freight  therefor,  and   turning  it 
over  to  the  government     The  cars  of  corn  upon  arriving  at 
Cairo  could',  not  be  unloaded,  either  by  the  railroad,  or  Cobb, 
B'aisdell  &  Co.,  but,  when   the   corn   was  accepted  by  the 
government,   the   cars   were   placed    upon    the  government  • 
s^Pitch  and  unloaded   by    its  own  men.     As  the  season  ad- 
vanced the  corn  arriving  at  Cairo  began  to  be  rejected  by  the 
government,  on  the   ground  that   it  was   damaged   and  not 
^merchantable,  until  the  yards  at  Cairo  and  the  side-tracks  of 
^^^  company,  for  quite  a  distance  north  of  that  point,  became 
^   filled  with    these  cars  of   corn,  that   the  company  were 
^^able  to  deliver,  and  about  the  first  of  February  the  company 
^^fueed  to  receive  freight  faster  than  it  could  deliver  at  Cairo, 
^^0  by  the  first  of  March  had  practically  refused  to  receive 
*^  all.    In  the  latter  part  of  March,  1865,  it  is  insisted  by 
'appellant  that  it  had  refused  to  ship  any  more  corn  to  Cairo 
^^^  Cobb,  Christy  &  Co.,  because  of  tlie  glut  of  cars  at  that 
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}>oiQt  and  north  along  its  line,  and  that  thereupon  Fallis,  as 
tlie  agent  of  Cobb,  (.liristy  &  Co.,  to  induce  appellant  to  fur- 
nish cars  for  tlie  shipment  of  the  corn,  promised  Mr.  Arthur, 
the  general  superintendent  of  appellant's  road,  that  such  cars 
should  be  promptly  unloaded  upon  their  arrival  at  Cairo,  and 
upon  these  representations  cars  were  furnis-hed  to  Fallis,  and 
the  corn  in  question  shipped.  The  corn,  however,  was  not 
received,  because  greatly  damaged,  and  this  action  is  brout^ht 
by  appellees  for  the  use  of  Cobb,  Christy  &  Co.,  to  recover 
upon  the  shipping  receipts  or  bills  of  lading  issued  by  the 
appellants  to  appellees.  The  declaration  declares  upon  six 
6hi|)ping  receipts,  or  bills  of  lading,  exactly  the  same,  except 
as  to  the  date,  the  number  of  cars,  weight,  etc.,  and  in  three 
of  them  rate  per  100  pounds  is  expressed.  These  instruments 
are  as  follows : 

"Panola  Station,  April  5th,  1865. 
Keceived  from  Miller  &  Smith,  account  E.  Fallis,  in 
apparent  good,  order  by  tlie  Illinois  Central  Kailroad  Com- 
pany, consigned  to  Cobb,  Blaisdell  &  Co.,  Cairo,  the  following 
articles,  as  marked  and  described  in  the  margin,  subject  to  the 
conditions  and  regulations,  as  per  published  tariff  of  said 
com])any,  and  payment  of  tlie  freight  at  the  rate  of  42"  cents 
per  loo  lbs.,  and  such  other  expenses  or  charges  as  may  have 
accrued  upon  said  articles.  It  is  especially  agreed  and  under- 
stood that  the  c<  »mj  any  are  not  res|)onsible  for  loss  of  goods  of 
which  the  contents  are  unknown  ;  for  leakage  of  any  kinds  of 
liquids;  breakage  of  any  kinds  of  glass:  carboys  of  acids,  or 
articles  ])acked  in  glass,  stoves  or  stove  furniture,  castings, 
machinery,  carriages,  furniture,  musical  instruments  of  any 
kind,  packages  of  eggs,  or  for  loss  or  damage  on  hay,  hemp, 
cotton,  or  any  articles,  the  bulk  of  which  renders  it  necessary 
to  be  shii)ped  in  open  cars,  or  for  damage  on  perishable  prop- 
erty of  any  kind,  occasioned  by  delays  from  any  cause,  or 
change  of  weather,  or  for  damage  or  loss  by  lire,  or  for  loss 
or  damage  on  the  lake  or  rivers,  unless  it  can  be  shown  that 
such  damage  or  loss  occurred  through  the  negligence  or 
default  of  the  agents  of  the  company.  And  it  is  furtlier 
especially  understood,  that  for  all  loss  and  damage  occurring 
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io  the  transit  of   eaid  packages,  the  legal   remedy  shall  be 
against  the  particular  carrier  or  forwarder  only,  in  whose  cos- 
tody  the  said   packages  may  actually  be  at  the  time  of  the 
happening  thereof ;  it  being  understood  that  the  said  Illinois 
Centra]  Railroad  Company  assumes  no  other  responsibility 
for  their  safety  or  safe  carriage  than  may  be  incurred  on  its 
own  road.     All  packages  subject  to  charge   for  cooperage,  if 
necessary.     Marks  and  Consignee.    No.    Description  of  Arti- 
cles.    Weight." 

It  is  insisted  by  appellants  that  this  suit  is  barred  by  tlie 
statute  of  limitations,  which  was  relied  upon  as  a  defense  in 
tlie  conrt  below.     The  cause  of  action  accrued  in  April,  1865, 
and  the  suit   was  begun  on   the  29th   day  of  March,  1881. 
The  statute  of  limitations  in  force  at  the  time,  and  tliat  gov- 
erns these  cases,  is  the  st^itute  of  1849,  and  the  17th  section 
of  that  act  is  as  follows:    "All  actions  founded  u|X)n   any 
promissory  note,  simple  contract  in  writing,  bond,  judgment 
or  other  evidence  of  indebtedness  in  writing,  made,  caused  or 
entered  into  after  the  passage  of  this  act,  shall  be  commenced 
within  sixteen  vears  after  the  cause  of  action  accrued  and  not 
thereafter."     The  18th  section  reads  as  follows :    "All  actions, 
founded  upon   accounts,  bills   of  exchange,  orders,  or  upon 
promises  not  in  writing,  express  or  implied,  made  after  the 
passage  of  this  act,  shall  be  commenced  within  five  years  next 
after  the  cause  of  action  shall  have  accrued,  and  not  thereafter." 
Gross'  Statutes,  430.     The  question  is,  under  which  of  these 
two  sections  of   the  statute  do  the  alleged  causes  of  actions 
Jn  these  cases  fail  ?    Appellees  claim  that  they  fall  under 
the  17th  section,  and  appellants  insist  that  they  fall  under  the 
^^th.    If  these  instruments  are  "simple  contracts  in  writing" 
they  are  governed  by  the  17th  section,  and  the  action  is  not 
tarred.    In  Bishop  on  Contracts,  Sec.  57,  it  is  said  :  "A  writ- 
ten contract  is  one  which,  in  all  its  terms,  is  in  writing.     In 
Chitty  on  Contracts,  Yol.  1,  page  93,  it  is  said:   "  The  instru- 
ment must  contain  the  words  *of  final  agreement;'"  while  in 
the  recent  case  of   Plumb  v.  Campbell,  N.  E.  Reporter,  of 
Dec  28,  1888,  the  Supreme  Court  of   this  State  in  passing 
upon  this  question,  use  the  following  language :  "  If  it  be  true 
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tliat  the  Hgreemcnt  as  set  forth  in  writing  is  so  indefinite  as 
to  necessitate  resort  to  parol  testimony  to  make  it  complete, 
the  law  is  that  in  applying  the  statutes  of  limitations,  it  must 
be  treated  as  an  oral  contract." 

It  is  clear,  we  think,  from  these  authorities  and  others 
which  might  be  cited,  that  a  written  instrument,  to  be  a  con- 
tract in  writing,  must  set  forth  the  undertakings  of  the  parties 
to  it  so  plainly  as  to  require  neither  parol  testimony  nor  the 
promises  or  duties  which  the  law  would  im})ly  from  the  facts 
stated,  to  ascertain  the  extent  and  force  of  the  contract. 

Many  cases  have  been  cited  by  counsel  upon  the  question 
of  what  are  and  what  are  not  contracts  in  writing,  but  it  would 
serve  no  good  purj  ose  to  review  them;  for  it  is  not  a  question 
of  w^hat  a  writing  must  contain  to  bo  a  contract,  but,  does  this 
instrument,  by  a  fair  interpretation  of  its  language,  contain  an 
express  promise  to  forward  and  deliver  the  goods?  If  it 
does  it  is  a  written  contract,  and  the  present  action  is  not 
barred.  If  not  it  is  but  a  receipt  for  the  goods,  and  an  action 
would  be  barred  in  five  years. 

In  examining  this  instrument  to  ascertain  appellant's  under- 
taking, it  is  a  little  difficult  to  look  alone  to  the  natural  import 
of  the  words  used,  unaided  by  the  duties  imposed  and  promises 
implied  by  law.  From  the  language  used  we  are  unable  to 
find  any  express  promise  on  the  part  of  appellants  to  forward 
the  goods  to  Cairo. 

It  is  true  the  acceptance  of  the  goods,  evidenced  by 
these  instruments,  imposed  a  duty  to  carry  them  to  their 
marked  destination,  and  when  the  law  imposes  a  duty  it  will 
raise  an  implied  promise  to  perform  that  duty,  and  u])on  a 
failure  to  perform  it,  suit  may  be  maintained  for  the  non- 
performance of  the  duty,  or  in  assumpsit  on  the  ini])lied 
promise;  hence,  taking  the  facts  stated  in  the  receipts, 
together  with  the  duties  and  promises  the  law  implies  from 
those  facts,  we  have  no  difficulty  in  determining  the  rights 
and  duties  of  the  parties  to  the  instrument,  but  from  the  lan- 
guage alone  we  are  left  in  doubt.  We  can  not  concede  to 
counsel  that  these  instruments  are  strictly  bills  of  lading.  It 
is  true  they  have  been  so  called  by  both  the  Supreme  Court 
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and  this  court,  but  in  all  cases  when  so  mentioned  the  ques- 
tion of  limitation  was  not  under  consideration. 

A  bill  of  lading,  as  defined  by  Daniel  on  Negotiable  Instru- 
ments, See.  1728,  "  is  a  written  acknowledgment  by  the  master 
of  a  ship,  or  the  representative  of  any  common  carrier,  thnt 
he  has  received  the  gouds  therein  described,  for  the  voyage 
or  journey  stated,  to  be  carried  upon  the  terme,  and  delivered 
to  the  persons  therein  specified.  It  is  at  once  a  receipt  for 
the  goods,  which  renders  the  carrier  responsible  as  their  cus- 
todian, and  an  express  written  contract  for  their  transporta- 
tion and  delivery."  Keeping  in  view  this  definition  of  a  bill 
of  lading,  together  with  the  rule  above  stated,  that  to  be  a 
written  contract  all  its  terms  and  undertakings  must  be  in 
writing,  we  are  unable  to  find  in  these  shipping  receipts  any 
express  promise  on  the  part  of  appellant  to  forward  the  goods 
to  the  consignees  at  Cairo.  Such  a  promise  can  not  be  said  to 
be  in  the  first  part  of  the  instrument,  for  that  is  but  a  receipt 
o!  the  goods,  with  the  rate  of  freight  and  name  of  con- 
signee. 

The  only  sentence  that  can  be  claimed  as  importing  or 
implying  it  is  the  last,  which  is  as  follows:  "  And  it  is  further 
especially  understood,  that  for  all  loss  and  damage  occurring 
in  the  transit  of  said  packages,  the  legal  remedy  shall  be 
against  the  ])articular  fearrier  or  forwarder  only,  in  whose  cus- 
tody the  said  packages  may  actually  be  at  the  time  of  the 
happening  thereof,  it  being  understood  that  the  said  Illinois 
Central  Bailroad  Company  assumes  no  other  responsibility 
for  their  safety  or  safe  carriage  than  may  be  incun^ed  on  its 
own  road."  It  might  be  urged  with  much  force  that  this 
language  is  an  attempt  to  limit  appellant's  liability  as  a  com- 
mon carrier,  and  could  serve  no  purpose  unless  the  instmment 
was  a  contract  to  forward;  still,  we  are  inclined  to  think  that 
these  words  in  themselves  do  not  import  an  exju-ess  under- 
taking to  forward  and  deliver  to  the  consignee  at  Cairo. 
After  giving  full  weight  to  the  words  of  the  instrument,  with 
all  the  meaning  they  convey  to  the  undertaking,  it  is  believed 
that  in  seeking  for  an  express  undertaking  on  the  part  of 
ftppeliaut  to  forward,  it  can  not  be  found  in  the  instruuient, 
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but,  to  ascertain  the  undertaking  of  appellant,  resort  must  be 
had  to  the  duties  imposed,  and  promises  implied  by  law. 

It  is  also  contended  by  appellant  that  a  right  of  action  in 
the  present  case  is  barred  by  the  judgment  in  the  case  of 
Cobb,  Christy  &  Co.  against  appellant,  reported  in  88  III.  394. 
The  record  of  that  case,  together  with  the  opinion  of  the 
Supreme  Court,  was  put  in  evidence  in  this,  and  there  is  no 
contention  but  that  both  suits  are  about  the  same  corn,  and 
the  same  allesred  negligence  on  the  part  of  appellant. 

The  tenth  count  of  the  declaration,  in  that  case,  charges 
that  Cobb,  Christy  &  Co.,  through  the  firm  of  Miller  &  Smith 
(the  nominal  plaintiff  in  this  suit),  delivered  to  appellant  as  a 
common  carrier,  at  Panola,  Illinois,  certain  corn,  which  is  the 
same  as  described  in  the  shipping  receipts  upon  which  this 
action  is  based,  to  be  carried  to  Cairo  and  there  delivered  to 
Cobb,  Blaisdell  &  Co.,  for  Cobb,  Christy  &  Co.,  and  th^t  appel- 
lant negligently  failed  to  do  so,  whereby  the  corn  was  damaged 
and  they  were  injured.  To  this  declaration  appellant  tiled  a 
plea  of  not  guilty,  and  the  statute  of  limitations ;  and  the  ver- 
dict of  the  jury  was  "  not  guilty."  The  case  was  appeakd  to 
the  Supreme  Court,  and  is  reported  in  88  Illinois,  394. 

It  is  the  law  that  a  suit  may  be  maintained  against  a  com- 
mon carrier  in  the  name  of  any  one  having  either  a  general 
or  special  property  in  the  goods,  and  that  an  action  properly 
brought  by  any  one  having  such  a  right  of  action,  will  be  a 
bar  to  any  subsequent  suit  against  the  carrier  by  another  party, 
having  either  a  general  or  special  property  in  the  same  goods, 
for  the  same  damages.  Redfield  on  Carriers,  Sec.  321;  Hutch- 
inson  on  Carriers,  Chap.  XIII. 

It  would  seem,  therefore,  to  be  clear,  that  if  Cobb,  Christy 
&  Co.,  at  the  time  of  their  suit  against  appellant  had  a  general 
or  special  property  in  the  corn,  the  judgment  in  that  case 
would  be  final,  and  that  the  present  plaintiffs  would  be  barred 
from  bringing  an  action  for  the  same  damages  upon  the  ship- 
ping receipts  given  to  them. 

This  court,  in  the  case  of  I.  C.  R.  R.  Co.  v.  Schwartz,  13 
111.  App.  490,  in  passing  upon  this  same  question,  and  in  speak- 
ing of  the  facts  as  shown  by  the  record  in  that  case,  say: 
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"Tlie  corn  was  sold  by  appellee,  Schwartz,  to  Fall  is,  to  be 
delivered  on  the  cars,  consigned  to  Cobb,  Christy  &  Co.,  gov- 
ernment contractors,  at  Cairo,  and  to  be  paid  for  by  bills  drawn 
by  Fallis  on  the  consignees.  The  contract  between  Fall  is  and 
Cobb,  Christy  &  Co.,  was  that  the  corn  was  to  be  inspected  by 
government  inspector  on  its  amval  at  Cairo;  and  when  it 
passed  inspection  they  were  to  receive  it  and  pay  contract 
price.  The  com  did  not  pass  the  inspection ;  was  never' 
delivered  to  the  consignees,  nor  did  they  ever  make  any  pay- 
ment npon  it.  Upon  this  evidence  the  central  question  pre- 
sented to  the  jnry  at  the  trial  of  that  case  was,  had  Cobb, 
Christy  &  Co.  such  an  interest  in  the  corn,  either  general  or 
special,  as  to  give  them  a  right  of  action  against  the  carrier 
for  a  failure  to  deliver  it  in  a  reasonable  time  ;  and  the  jnry, 
by  their  verdict,  found  they  had  not,  upon  which  a  judgment 
was  rendered  against  them  for  costs,  and  the  judgment  was 
affirmed  by  the  Supreme  Court,  88th  111.  394."  And  it  was 
held  there  was  no  bar. 

It  would  also  seem  that  in  the  case  of  Cobb,  Christy  &  Co. 
V.  Appellant,  judging  from  the  opinion  in  88  Illinois,  the  evi- 
dence in  that  case  showed  the  corn  was  to  be  the  property  of 
Cobb,  Christy  &  Co.,  only  upon  the  contingency  that  it  should 
pass  inspection  when  it  reached  Cairo.  And  the  court  in  its 
original  opinion  held  the  jnry  were  warranted  in  finding  that 
they  had  no  special  property  in  the  corn,  and  no  right  of 
action.  The  record  in  this  case,  however,  presents  an  entirely 
different  state  of  facts  as  existing  at  the  time  of  the  transac- 
tion, npon  which  all  these  suits  are  based. 

It  appears  from  the  evidence  in  the  present  record  that 
Fallis,  as  the  agent  of  Cobb,  Christy  &  Co.,  purchased  for 
them  the  com  at  various  stations  along  the  Central  road,  to  be 
delivered  on  board  appellant's  cars,  in  new  gunnies.  The  corn 
was  so  delivered,  and  the  vendors  drew  drafts  on  Cobb,  Christy 
&  Co.,  for  the  price,  attaching  to  such  drafts  the  shipping 
receipts  received  from  the  railroad  company,  and  Mr.  Cobb 
says  he  thinks  these  drafts  were  paid,  at  least  they  were  all 
sent  to  the  firm  of  Cobb,  Christy  &  Co.,  and  the  shipping 
receipts  were  at  the  same  time  delivered  to  them,  and  these 
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being  tlie  documentary  evidence  of  the  shipper's  property  in 
the  hands  of  the  carrier,  such  delivery  of  tlie  shipping 
receipts  to  Cobb,  Christy  &  Co.  was  a  good  delivery  of  the 
corn  to  them,  so  as  to  vest  the  property  in  tliem.  It  was  as 
effective  in  transferring  the  possession  as  the  delivery  of  the 
keys  of  a  warehouse  is  of  the  goods  contained  in  it.  M.  C. 
R  R  Co.  V.  Phillips,  60  111.  198. 

According  to  the  testimony  in  this  record,  then,  there  is 
absolutely  nothing  ehown  in  the  original  contracts  made  by 
Fallis,  as  agent  of  Cobb,  Christy  &  Co.,  when  he  purchased 
the  corn,  about  government  inspection  at  Cairo  or  elsewhere  ; 
it  was  an  absolute  purchase  of  the  corn,  whereby  the  vendor's 
duties  and  responsibilities  ceased  when  the  corn  was  delivered 
on  board  the  cars.  After  these  contracts  were  made  and  tlie 
corn  bought,  there  seems  to  have  been  some  kind  of  an  effort 
on  tlic  part  of  Fallis  to  get  the  contracts  changed,  so  as  to 
make  them  depend  on  government  inspection  at  Cairo,  but 
what  the  contract  was  or  whether  anv  at  all  was  ever  made 
does  not  aj>pear.  Counsel  for  appellant  stated  to  the  court 
on  the  trial  below  that  he  desired  to  prove  by  Mr.  Fallis  tliat 
lie  did  not  buy  tliis  corn  subject  to  government  inspection, 
and  tliat  he  afterward  notified  the  vendors  that  he  would 
accept  it  only  by  government  inspection,  but  was  nofe  per^ 
mi t ted  by  the  court  to  ask  the  question. 

In  determining  whether  the  judgment  in  the  case  of  Cobb, 
Christy  &  Co.,  against  appellant  is  a  bar  to  the  present  action 
we  must  take  the  facts  as  we  find  them  presented  by  the  tes- 
tin.ony  before  us,  and  if  from  the  facts  so  appearing  we  Ciin 
see  that  appellant  has  once  answered  for  its  supposed  negli- 
gence in  failing  to  forward  this  corn,  in  a  proper  action,  to 
tiiose  having  sucli  property  or  interest  in  the  corn  as  entitled 
them  to  sue  for  the  same  damages  as  are  claimed  now,  the 
question  is  res  adjudlcata. 

It  is  true,  before  the  former  judgment  can  be  an  estoppel, 
it  must  be  on  the  merits  of  the  controversy.  But  in  the 
language  of  Freeman  on  Judgments,  Sec.  2G0:  **To  create 
such  a  judgment  it  is  by  no  means  essential  that  the  contro- 
versy between  plaintiff  and  defendant  be  determined  *un  tlu 


Third  District — November  Term,  1888.   273 

I.  C.  K.  R.  Co.  ▼.  Miller. 

merits'  in  tho  moral  or  abstract  6eD>e  of  these  words.     It  is 
siifficieDt  that  the  status  of  the  action  was  such  that  the  par- 
ties might  have  had  their  law-suit  disposed  of  according  to 
tlieir  respective  rights,  if  they  had  presented  all  their  evi- 
dence and  the  court  had   properly  understood  the  facts  and 
correctly  applied  the  law.     But   if  either  party  fail  to   pre- 
sent all  his  proofs,  or  improperly  manage  his  case,  or  after- 
ward discover  additional  evidence  in  his  behalf,  or  if  the  court 
find  contrary  to  the  evidence,  or  misapply  the  law,  in  all  these 
cases  the  judgment,  until  corrected  or  vacated  in  some  appro- 
priate manner,  is  as  conclusive  upon  the  parties  as  though  it 
had  settled  their  controversy  in  accordance  with  the  prin- 
ciples of  abstract  justice." 

We  do  not  know  what  the  testimony  in  the  former  case  of 
Gobb,  Christy  &  Co.  against  appellant  was,  except  as  we  may 
judge  from  the  opinion  in  88  Illinois,  but  we  are  compelled 
to  hold  from  tho  evidence  in  this  record  that  Cobb,  Christy 
&  Co.,  at  the  time  of  such  suit,  had  such  an  interest  in  the 
com  as  entitled  them  to  sue  appellant  for  the  damages 
occasioned  by  the  alleged  failure  on  the  ))art  of  appellant  to 
forward  the  corn;  that  in  said  suit  appellant  was  charged 
with  the  same  negligence  as  in  this,  and  has  answered  to,  and 
been  vindicated  from  said  charge  of  negligence.  To  permit 
a  recovery  in  the  present  action  would  require  appellant  to 
be  twice  vexed  for  the  same  cause  of  action.  "  This  prin- 
ciple of  res  adjudicata  embraces  not  only  what  was  deter- 
inined  in  the  former  case,  but  also  extends  to  any  other  mat- 
^r  properly  involved,  and  which  might  have  been  raised  and 
f^terniined  in  it."    Sogers  v.  Higgins  et  al.,  57  III.  247. 

In  the  former  suit  the   negligence  of  appellant  as  the 

^ronnd  of  action  was  distinctly  charged  in  the  declaration,  and 

denied  by  the  plea,  and  was   therefore  a  matter  properly 

involved,  and  which  might  have  been  raised  and  determined 

in  It. 

While  the  Supreme  Court  in  their  first  opinion,  in  88  Illi- 

1^018,  say  the  question  of  the  ownership  of  the  com  was  the 

central  one,  still,  in  the   opinion  tiled  on  the   petition   for 

rcliearing,  they  also  say  that  the  other  question  for  ihe  jury 
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to  decide  was,  was  there  any  such  delay  in  the  transportation 
of  this  grain,  as,  under  the  circumstances,  would  render  appel- 
lant liable;  and  this  question  they  say  belongs  to  both  phases 
of  the  case. 

If,  however,  there  is  any  question  as  to  the  correctness  of 
the  position  already  taken  in  this  opinion,  we  think,  upon  the 
merits  of  the  controversy,  the  law  is  with  the  appellant.  We 
reach  this  conclusion  from  a  careful  consideration  of  the  tes- 
timony, which  is  evidently  the  same  as  in  the  case  in  88  Illi- 
nois; at  least  the  conclusions  reached  and  announced  by  the 
court  upon  this  point  are  fully  supported  by  the  testimony  in 
this  record,  and  we  can  not  give  our  views  upon  this  question 
better  than  by  quoting  and  adopting  the  language  there  used  : 

*'  But,  it  is  urged,  the  plaintiflFs  had  such  a  special  property 
in  this  grain  as  entitled  them  to  maintain  this  action.  Conced- 
ing this,  the  other  question  for  the  jury  to  decide  is,  was  there 
any  such  delay  in  the  transportation  of  this  grain,  as,  under  the 
circumstances,  would  render  the  defendants  liable.  And  this 
question  belongs  to  both  phrases  of  the  case.  What  facts 
had  the  jury  before  them  on  this  point?  Fallis  and  all  other 
shippers  of  grain  or  other  goods  at  that  time  knew  there  was 
a  very  large  accumulation  of  cars  on  the  track  at  Cairo,  which, 
for  some  cause  not  chargeable  to  defendants,  liad  not  been 
unloaded,  and  caused  an  obstruction  to  the  approach  of  other 
cars. 

"Under  these  well  known  circumstances  and  this  obstmction 
to  regular  transportation,  the  officers  of  the  road  refused  to 
receive  this  corn,  alleging  as  a  reason  this  accumulation,  and 
that  neither  the  Government  nor  the  plaintiffs  would  receive 
corn  as  fast  as  they  brought  it  to  Cairo,  thus  keeping  their 
cars  lull  on  the  track  and  causing  this  obstruction  and  glut. 
Under  these  circumstances  Mr.  Arthur,  the  general  superin- 
tendent of  this  road,  when  applied  to  for  transpoitation  of 
the  corn,  refused  to  supply  cars,  for  the  reason  they  could 
not  get  rid  of  the  corn  when  it  reached  Cairo.  Fallis,  to 
induce  the  superintendent  to  furnish  cars,  faithfully  promised 
they  should  be  promptly  unloaded  at  Cairo.  Relying 
on   this  promise   the  cars   were  furnished,   but,   when   the 
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corn  arrived  at  Cairo,  after  aoine  delay  in  reaching  there, 
cansed  bj  accmnalation  of  cars  on  the  track  at  different  sta- 
tions, the  plaintiffs  positively  refused  to  have  anj'thing  to  do 
with  it.  There  was  no  one  there  on  their  behalf  to  receive 
it  and  unload  the  cars.  How  a  jury  of  reasonable,  conimon- 
fiense  men  could,  under  these  circumstances,  and  with  these 
facts  before  them,  lind  any  other  verdict  than  they  did,  is 
incomprehensible." 

The  statement  of  Mr.  Fallis,  giving  the  reasons  he  nrged 
upon  Mr.  Arthur  to  supply  him  with  cars  after  he  had  refused 
to  do  80,  on  account  of  the  condition  of  the  road  being  blocked 
with  cars,  is  as  follows,  and  is  the  identical  testimony  given  in 
the  former  case  in  a  deposition,  and  by  agreement  incorpo- 
rated into  this  record.     He  says : 

^*  The  most  of  the  com  in  this  suit  was  loaded  the  first 
week  in  April  or  the  last  of  March;  some  of  it  in  February; 
the  particular  arrangement  was  made  with  Mr.  Arthur  for 
these  cars;  he  said  Cobb,  Blaisdell  &  Co.  had  been  having  a 
large  share  of  cars ;  I  told  him  this  grain  had  to  be  shipped 
by  April  10th;  he  said  they  had  had  their  proportion;  I  told 
him  that  the  shippers  along  the  line  would  be  great  losers — that 
they  would  be  broken  np ;  he  said  if  that  was  so  he  would 
Bend  cars,  and  he  did  send  them ;  I  told  him  the  grain  would 
bcnnloaded  promptly,  and  upon  that  condition  he  furnished 
cars;  the  cars  were  furnished  up  to  April  8th  or  10th." 

But  it  is  insisted  that  these  representations  and  promises  on 
the  part  of  Fallis  are  not  proper  to  be  considered,  because 
they  modify  the  written  contract  of  affreightment,  by  adding 
a  condition  not  named  in  it,  and  it  seems  to  be  so  held  in  the 
Schwartz  case. 

If  we  are  correct  in  holding  these  shipping  receipts  as  not 
being  written  contracts,  but  only  receipts  for  the  goods,  the 
objection  has  no  force;  but  if  it  be  conceded  they  are  contracts 
they  require  no  more  than  the  law  would  imply,  that  is,  that 
the  corn  should  be  forwarded  in  a  reasonable  time — and  we 
are  at  a  loss  to  perceive  how  this  testimony  adds  to,  or 'in  any 
way  changes  or  modifies  the  contract  of  affreightment 
The  contract  requii*es  appellant  to  forward  the  corn  in  a 
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ible  time.  What  is  a  reasonable  timo  for  the  perform- 
F  that  duty  is  determined  by  the  circuinstances  atteod- 
j  surrounding  the  transaction. 

le  shipper  promises  the  carrier  to  do  sonicthing  wliich 
nable  the  latter  to  make  the  time  of  transportation 
r  than  it  otlierwise  would  be,  and  fails  to  perform  it, 
in  not  eacb  fact  be  shown  by  the  carrier  in  excuse  for 
lay,  and  that,  too,  without  changing  or  modifying  the 
;t  of  aSrei^htmcnt?  The  carrier  offers  the  evidence  to 
iiat  the  contract  has  been  executed  according  to  its 
vithin  a  reasonable  time. 

the  reason  above  given  we  are  of  opinion  that  appel- 
ive  no  right  to  recover  in  this  action,  and  the  judg- 
if  the  CiiHiuit  Court  will  be  reversed. 

Judgment  reversed. 

LL,  P.  J.,  took  no  part  in  the  decision  of  this  case. 

clerk  will  recite  in  the  final  order  the  following  as  the 
;  of  facte  by  this  court: 

court  tinds  that  there  was  no  such  delay  by  the  ai>pel- 
the  transportation  of  the  grain  in  this  suit  mentioned. 
Id  render  it  liable  for  damages  in  the  present  action, 
court  also  finds  that  by  the  evidence  appearing  in  this 
,  Cobb,  Chriisty  &  Co.,  at  tlie  time  of  the  suit  by  tliem 
;  appellant,  reported  on  page  394  of  88  Illinois,  had 
a  interest  in  the  corn  then  sued  for,  as  entitled  them  to 
in  a  snit  for  any  wrongful  delay  in  its  transportation, 
be  com  mentioned  in  that  suit  and  in  this  is  the  same, 
e  same  alleged  delay  in  transportation  is  relied  upon  in 
nits,  and  that  such  former  suit  was  a  bar  to  the  present 
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Hebschel  O'Hair 

V. 

The  People. 

CltrJra^Witnesses — Suhpcena9 — Vacation — Grand  Jury, 

The  clerk  of  the  Circuit  Court  may,  in  vacation,  at  the  request  of  the 
State's  attorney,  issue  subpoenas  for  witnesses  to  appear  before  the  grand 
ioiy  at  the  ensuing  term  of  court. 

[Opinion  filed  November  27,  1889] 

Appeal  from  the  Circnit  Conrt  of  Edgar  County;  the  Hon. 
J.  Y,  HuGBEs,  Judge,  presiding. 

Ifessrs.  Henry  8.  Tanner  and  Henry  Van  Sellar,  for 
appellant. 

Messrs.  George  Hunt,  Attorney  General,  and  Prank  P. 
Haedy,  Staters  Attorney,  for  appellee. 

Conner,  J.  The  question  presented  by  this  record  is  as  to 
the  power  of  the  clerk  of  the  Circuit  Court,  in  vacation,  upon 
request  of  the  State's  attorney,  to  issue  subpcBnas  for  witnesses 
to  appear  before  the  grand  jury  at  the  ensuing  term  of  the 
court. 

Appellant  was  duly  served  with  such  a  subpoena  a  few  days 
before  the  Circuit  Court  convened,  which  he  disregarded  and 
went  out  of  the  State,  where  he  remained  until  after  the 
grand  jury  was  discharged,  when  he  returned  to  this  State. 
The  State's  attorney  procured  from  the  court  an  attachment, 
upon  which  appellant  was  brought  into  court,  and  upon  the 
foregoing  facts  appearing,  was  fined  by  the  court  $25  and  costs, 
from  which  decision  of  the  court  he  appeals.  No  statute 
directly  authorizes  the  issuing  of  subpoenas  in  such  cases,  nor 
has  our  attention  been  called  to  any  adjudicated  cases  where 
this  precise  question  was  involved. 
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It  18  insisted  bj  counsel  for  appellant  that  no  power  exists 
in  the  State's  attorney  to  cause  subpoenas  to  be  issued  prior  to 
the  or^uization  of  the  ^rand  jury;  that  there  is  no  cause  or 
action  in  existence  authorizing  the  issuing  of  subpoenas  until 
the  grand  jury  has  actually  begun  the  investigation  of  an 
alleged  offense.  This,  in  our  judgment,  is  a  misapprehension 
of  the  relative  powers  and  duties  of  the  State's  attorney  atid 
the  grand  jury;  for  while  these  have  been  largely  regulated 
by  statute,  still  we  must  resort  to  the  common  law  for  the 
general  principles  goveniing  them  in  cases  where  the  statute 
is  silent.  At  common  law  it  was  the  duty  of  the  public  pros- 
ecutor to  prepare  indictments  and  submit  them  together 
with  the  witnesses  to  the  grand  jury  when  organized.  The 
prosecution  originated  in  the  mind  of  the  prosecutor,  and  the 
grand  jury  were  called  u|X)n  to  pass  upon  the  bill  and  evi- 
dence thus  submitted,  and  either  find  it  to  be  a  true  bill  or 
ignore  it.  In  other  words,  the  public  prosecutor,  whose  duty 
it  was  to  see  that  all  supposed  violations  of  law  were  pun- 
ished, was  made  the  instrument  of  preparing  and  bringing 
before  the  grand  jury  criminal  charges,  that  they  might  deter- 
mine whether  an  indictment  should  be  found  or  not.  Where 
the  supposed  offender  had  been  committed  by  an  examining 
magistrate  to  answer  to  the  grand  jury,  the  prosecuting  wit- 
nesses were  recognized  to  appear  and  no  further  steps  were 
necessary  to  have  them  present ;  but  when  there  had  been  no 
preliminary  hearing,  and  the  prosecutor  desired  to  present  a 
bill  against  one  whom  he  deemed  an  offender,  it  was  his  duty, 
prior  to  the  organization  of  the  grand  jury,  to  have  a  bill  pre- 
pared and  engrossed,  and  have  the  witnesses  present  to 
support  it. 

Chitty,  in  Yol.  1,  p.  316,  of  his  Criminal  Law, says:  "  The 
grand  jury  being  thus  sworn,  charged  and  empowered  to  exe- 
cute the  duties  of  their  office,  the  bill  must  be  preferred 
before  them.  Previous  to  this,  the  prosecutor  must  cause  it 
to  be  properly  prepared  and  engrossed  on  parchment." 

In  Wheaton's  Criminal  Pleading  and  Practice,  Sec.  354,  it 
is  said :  "  It  is  essential  to  the  validity  of  an  indictment  that 
it  should  be  submitted  to  the  grand  jury  by  the  prosecuting 
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officer  of  the  State."    In  Sec  338  of  the  same  work,   the 
anther  says  that  the  view  as  accepted  in  the  United  States 
Court,  and  in  most  of  the  States  is  :  "  That  the  grand  jnry  may 
act  upon  and  present  snch  offenses  as  are  of  public  notoriety 
and  within  their  own  knowledge,  such  as  nuisances,  seditions, 
etc,  or  such  as  are  given  them  in  charge  by  the  court,  or  by 
the  prosecuting  attorney,  but  in  no  other  cases  without  a  pre- 
vious  examination   of    the    accused    before   a   magistrate." 
While  the  power  of  the  grand  jury  is  not  thus  limited  by  the 
practice  and  law  of  this  State,  and  they  doubtless  may  origi- 
n^ite    a  bill  of  their  own  motion,  this  in   no  way  militates 
a.^inst  the  power  of  the  prosecuting  attorney  to  proceed  as  at 
common  law  by  preparing  a  bill  prior  to  the  meeting  of  the 
grand  jury,  and  having  his  witnesses  subpoenaed  and  present  at 
the  meeting  of  court     While  the  custom  in  our  courts   is, 
Perhaps,  general  for  the  prosecuting  attorney  to  prepare  only 
ench   bills  as  are  directed  by  the  grand  jury,  still  Sec.  17  of 
Chap.  78,  we  think,  clearly  recognizes  the  practice  we  have 
a"nded  to,  i.  ^-,  that  the  bill  should  be  prepared  by,  and  upon 
^^  sole  responsibility  of  the  prosecutor,  and  submitted  to  the 
P^nd  jury  for  their  action  thereon. 

In  this  section,  in  speaking  of  the  duties  of  the  foreman,  it 
^B  ?aid :  "and  whose  duty  it  shall  be,  when  the  grand  jury,  or 
*ny  twelve  of  them,  find  a  bill  of  indictment  to  be  supported 
by  good  and  sufficient  evidence,  to  indorse  thereon,  *  A  true 
bill;'  when  they  do  not  find  abill  to  be  supported  by  sufficient 
evidence,  to  indorse  thereon,  *  Not  a  true  bill.' " 

This  common  law  rule  of  casting  upon  the  public  prosecu- 
tor the  duty  of  preparing  and  bringing  before  the  grand  jury, 
bills  for  offenses  against  the  criminal  law  together  with  the 
evidence  to  support  them,  is  not  only  recognized  but  enforced 
by  Sec.  5  of  Chap.  14  of  the  Revised  Statutes,  which  pro- 
vides tliat  the  duty  of  the  State's  attorney  shall  be  "  To  com- 
mence and  prosecute  all  actions,  suits,  indictments  and  prose- 
cutions, civil  and  criminal,  in  any  court  of  record  in  his 
county*  in  which  the  people  of  the  State  or  county  may  be 
concerned."  It  is  thus  by  statute  not  only  made  his  duty  to 
prosecute  all  indictments  when  found,  but  he  is  to  commuiice 
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them.  As  we  understand  this  language,  there  is  a  criniina] 
charge  in  esse^  when  the  prosecuting  attorney  prepares  a  bill, 
sufficient  at  least  to  authorize  him  to  have  subpcBnas  issued  for 
the  witnesses  to  support  it,  whether  before  or  after  the  grand 
jury  is  impaneled.  And  the  universal  practice  having  ob- 
tained in  the  courts  of  this  State,  so  far  as  we  are  advised,  of 
informally  presenting  a  charge  before  the  grand  jury,  without 
the  formal  preparation  and  presentation  of  a  bill  of  indict- 
ment, we  think  the  State's  attorney,  when  he  has  reason  to 
believe  that  an  offense  has  been  committed,  may  have  sub- 
poenas issued  for  the  witnesses  whose  evidence  he  expects  to 
present  to  the  grand  jury  in  support  of  the  charge  prior  to 
the  meeting  of  court 

In  addition  to  the  foregoing,  it  may  be  said  that  the  grand 
jury  has  no  independent  existence,  but  is  a  part  of  and  an 
adjunct  to  the  court;  that  sub|  obdrs  for  a  witness  directs  him 
to  appear,  not  before  the  grand  jury,  but  before  the  court 
to  give  evidence  before  the  grand  jury,  and  by  common  law 
such  witnesses  were  required  to  be  sworn  in  open  court  and 
then  sent  before  the  grand  jury  to  be  examined.  Bishop  on 
Crim.  Prac,  Vol.   1,  Sec.  868. 

In  the  case  of  U.  S.  v.  Moore,  Wall.  C.  Ct.  Rep.  28,  it  was  held 
that  a  person  charged  with  a  crime  may  have  compulsory 
process  to  compel  the  attendance  of  witnesses,  even  before 
indictment  found,  and  it  would  seem  that  the  people  should 
liave  the  same  privilege.  See  also  King  v.  King,  8T.  K.  585, 
where  it  is  said:  "A  subpcena  may  be  issued  from  the  Crown 
Office  requiring  a  witness  to  attend  at  tlie  assizes  in  the 
country  to  give  evidence  in  support  of  an  intended  prosecu- 
tion for  a  felony;  and  this  court  will  grant  an  attachment 
against  him  for  not  attending  in  obedience  to  the  subpoena." 

We  find  in  appellant's  brief  a  reference  to  Chitty's  Crim. 
Law,  Vol.  1,  page  321,  but  we  fail  to  see  that  it  throws  any 
light  upon  the  question  as  to  the  time  when  a  subpcBua  may 
issue. 

Besides  the  foregoing  reasons  we  think  there  are  others  of 
pnblic  policy  tending  to  sustain  the  views  herpin  expressed. 
It  is  the  duty  of  the  State's  attorney  to  keep  himself  informed 
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as  to  violations  of  the  criminal  ]aw.     Ufiuallj  be  has  a  general 
knowledge  of  most  of  the  offenses  that  the  grand  jury  ought 
to  investigate  and  the  witnesses  by  whom  he  expects  to  sus- 
tain the  charge.     In  snch  cases  what  good  reason  can  be  given 
for  waiting  until  the  grand  jury  is  impaneled  before  causing 
SDch  witnesses  to  be  subpoenaed      It  frequently  happens  that 
the  grand  jury  after  their  organization  must  remain  idle  at  a 
lieavv  expense  to  the  public,  waiting  for  these  witnesses  to  be 
Bent  for  and  brought  in,  whereas,  if  attending  court,  as  they 
would  be  under  the  view  we  take  of   the  law,  the  sittings  of 
the  grand  jury  would  be  materially  shortened. 

Again,  if  all  the  people's 'witnesses  known  to  the  State's 
attorney  were  served  with  subpoenas  prior  to  the  term  of 
coart,  it  could  usually  be  performed  by  the  sheriff   with  his 
ordinary  force  of  deputies;  but  if  done  after  the  term  begins  it 
would  require  a  large  force  of  special  bailiffs,  thus  needlessly 
enhancing  the  cost.     If   the  law  were  to  be  held  in  accord- 
ance with  the  view  of  appellant,  it  would  afford  witnesses, 
who  Were  for  any  reason  anxious  to  avoid  testifying  before 
the  grand  jury  and  who  had  reason  to  suppose  they  would  be 
compelled  to  do  so,  an  opportunity  of  going  beyond  the  jurie- 
aietion  of  the  court,  and  so  remain  during  the  few  days  that 
^^^   grand  jury  might  be  in  session,  and  thus  entirely  defeat 
the  course  of  justice,  not  only  for  one  but  for  as  many  terms 
01  cotn-t  as  they  might  desire;  for  it  must  be  remembered,  that 
^^'cording  to  the  law,  as  insisted  upon  by  appellant,  a  sub])oena^ 
.^^  ^    witness  to  appear  before  the  grand  jury  could  only  be 
^^Ued  during  the  sitting  of  such  grand  jury  and  returnable  to 
'^    ^me   session.     We  apprehend  no  evil  results  will  flow 
^^^^  the  pi-actice  of  having  the  people's  witnesses  sub|X)enaed 
V^^^  to  the  beginning  of  a  term  of  court,  but  are  inclined  to 
^^^fe  it  will  tend  to  aid  in  the  enforcement  of  the  law. 
•*^lie  judgment  of  the  Circuit  Court  will  be  aflirmed. 

Judgment  affirmed. 


282  Appellate  Courts  of  Illinois. 

Vol..  32.]  Crura  v.  Hijfold. 


f<B« 


s 


Samuel  H.  Crum 

V. 

Charles  A.  Higold,  AoMiiasTRATOR,  etc. 

Master  and  Servant — Physician' a  Services — Open  Account — Limitationf 
— Payment. 

The  inere  fact  of  a  payment  by  a  debtor  owing^  an  account  of  a  sum  not 
more  than  sufficient  to  cover  it^'ms  of  recent  origin,  without  proof  of 
knowleds^  as  to  numerous  items  of  older  date,  long  barred  by  the  statute, 
is  not  sufficient,  per  se,  to  relieve  such  barred  items  therefrom. 

[Opinion  filed  November  27,  1889.] 

Appeal  from  the  Circuit  Court  of  Morgan  County;  the 
Hon.  C.  Epleb,  Judge,  presiding. 

Messrs.  M.  T.  Layman  and  G.  W.  Smith,  for  appcllanL 

Mr.  Edward  L.  McDonald,  for  appellee. 

Wall,  J.  This  suit  was  brought  by  Higold,  administrator 
of  Craig,  deceased,  to  recover  a  balance  alleged  to  be  due 
from  Crum  for  medical  services  rendered  him  by  the  deceased 
Craig.  The  plaintiff  recovered  and  the  record  is  brought 
here  by  the  appeal  of  the  defendant 

We  deem  it  necessary  to  consider  only  the  defense  of  the 
statute  of  limitation*,  which  was  interposed  by  the  defendant. 
It  appeared  tliat  the  account  sued  upon  con:?i8ted  of  a  large 
number  of  small  items  for  attendance  and  medicines  runninir 
through  a  period  of  twelve  years,  the  major  part  of  it  having 
accrued  more  than  five  years  before  suit  brought  There 
appears  on  the  books  kept  by  deceased,  which  were  admitted 
in  evidence,  a  credit  of  $5  moi-e  than  five  years  before  suit 
brought,  and  several  similar  payments  made  since  then,  and 
as  to  these  later  payments  it  may  be  remarked  that  they  were 
all  made  at  times  when,  as  shown  by  the  books,  there  was  a 
greater  amount  due  considering  only  the  items  accruing 
with'n  the  five  years. 
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At  the  instance  of  the  plaintiff  the  court  instructed  the 
jury  that  if  there  was  a  running  acx^ount  between  tlie  deceased 
and  the  defendant  extending  through  ten  or  twelve  years 
before  suit  brought,  and  if  payments  were  made  by 
defendant  for  which  he  was  credited  by  the  deceased  and  the 
last  payment  was  made  within  tive  years,  then  such  payment 
would,  in  law,  revive  the  whole  account;  and  by  a  further 
instrnction  the  court  advised  the  jury  that  if  defendant,  after 
the  account  became  barred,  and  within  live  years,  made  a  pay- 
ment on  the  account,  then  the  account  was  thereby  revived. 
Tlie  last  instruction  was  misleading  because  it  assumed  there 
was  a  payment  on  account  after  it  became  barred,  of  which 
there  was  no  proof.  It  was  not  shown  that  the  payments 
made  within  the  five  years  were  made  upon  the  old  items  nor 
that  there  was  in  a  single  instance  any  knowledge  or  recogni- 
tion of  an  indebtedness  greater  than  would  be  liquidated  by  the 
payment  then  made. 

The  first  instruction  seems  to  ignore  the  necessity  of  proof 

tht  the  payment  was  intended  to  be  made  on  the   barred 

Items  or  on  a  recognized  general  account  but  assumes  that  in 

the  case  stated  mere  payment  made  within  five  years  would, 

^  *  nmtter  of  law,  revive  the  whole  account.     While  it  is 

well  settled  that  a  part  payment  of  a  debt  will  take  it  out  of 

'he  statute,  yet  it  must  be  certain  that  the  payment  is  made 

^^^J  as  a  part  of  a  larger  debt,  for  in  the  absence  of  proof  it 

W'"   not  be  deemed  an  acknowledgment  of  any  more    debt 

t^n  it  pays.     Parsons  on  Contracts,  6th  Ed.,  Vol.  3,  74^75 ; 

^"Rell  on  Limitations,  Chap.  22. 

Where  a  debtor  owes   several  debts   to  his  creditor  and 

^^kes  a  payment  it  must  appear  affirmatively  that  he  intended 

^  P^y  upon  the  one  barred  before  the  payment  can  be  made 

Gttective  to  remove  the  bar,  and,  as  was  said  in  Lawry  v.  Gear, 

^•'  in.  386,  it  must  be  remembered  that  the  new  promise  can 

^  implied  only  where  the  party  designedly  makes  payment 

^pon  the  particular  debt.    There  must  be  an  actual,  affirmative 

Intention  to  make  a  payment  on  such  debt  before  the  new 

promise  can  be  inferred.     The  rule  is  plain  enough  and  easy 

of  application  when  the  debts  are  several  and  distinct,  as  in 
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the  case  of  seveml  promissory  notes  or  other  liabilities  grow- 
ing out  of  independent  transactions.  The  case  of  a  running 
account,  such  as  here,  consisting  of  a  great  number  of  similar 
charges,  seems  to  present  more  diflSculty. 

In  Djer  v.  Walker,  54  Wis.  22,  the  court  said  that  as  tha? 
testimony  was  clear  that  the  payment  was  made  upon  the 
account  as  a  whole  and  not  on  any  one  or  number  of  items,  it 
would  operate  as  an  acknowledgment  of  the  whole  and  remove 
the  bar.  In  Peck  v.  N.  Y.,  etc..  Steamship  Co.,  5  Bosw.  227, 
it  was  said  :  "  The  principle  on  which  the  eflFect  of  an  indeii- 
nite  payment  on  a  general  open  account  depends,  is  acknowl- 
edgment A  specific  payment  directly  appropriated  to  a 
specific  item  in  such  an  account  leaves  the  statute  to 
its  operation  as  to  the  rest.  But  when  the  debtor  knows 
that  there  exists  against  him  a  general  account  of  items 
and  designedly  pays  or  furnishes  something  to  lessen  a 
demand  on  such  general  account  without  discrimination  and 
at  that  time  does  not  deny  his  liability  for  the  previous  items, 
the  law  reaches  an  implication  of  his  acknowledgment  of  the 
whole  account." 

In  Beltzhoover  v.  Yowcll,  11  Gill  &  Johnson,  216,  it  was 
said:  "Upon  no  principle  of  reason  or  justice  can  such  an 
inference  (of  acknowledgment)  be  deduced  from  the  simple 
fact  of  a  payment  made  on  account  of  a  running  account  of 
Jong  standing  of  which  the  debtor  has  never  been  furnished 
with  a  copy  or  been  otherwise  put  in  possession  of  a  knowl- 
edge of  the  entries  which  it  contained.  *  *  *  To  revive 
the  items  of  an  open  account  which  are  barred  by  the  statute, 
by  a  payment  in  part,  or  part  payment  on  account,  whicli  are 
the  same  thing,  it  is  necessary  that  it  should  appear  that  the 
payment  was  made  on  those  items,  or  that  the  debtor,  having 
full  knowledge  of  th6  charges  in  the  account  to  which  the 
statute  was  a  bar,  made  the  payment  recognizing  its  validity. 
The  payment,  too,  must  be  applied  by  the  debtor,  not  by  the 
creditor.  For  although  the  creditor,  on  the  omission  of  the 
debtor  to  do  so,  may  apply  the  payment  in  part  satisfaction 
of  the  debt  or  that  part  of  it  which  is  barred  by  the  statute, 
yet  such  payment  will  not  relieve  the  balance  of  the  debt 
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from  the  operation  of  the  statutes.     Mills  v.  Fowkes,  35  Eiig. 
C.  L  R  175." 

In  Carroll  v.  Forsyth,  69  111.  133,  it  was  said :  "  Where  one 
has  an  account  against  another,  the  whole  or  a  part  of  which 
is  ban-ed  by  the  statute  of  liuiitations,  he  can  not  take  it  all 
ont  by  merely  entering  a  credit.  The  credit  to  have  that 
effect  mast  be  authorized  and  proved  to  have  been  intended 
as  a  payment  on  the  account." 

We  are  constrained  to  hold  that  the  first  instruction  was 
erroneous  in  omitting  as  an  essential  element  that  the  pay- 
ment must  be  made  under  such  circumstances  as  to  show  a 
recognition  of  the  whole  account — a  purpose  to  pay  on  the 
stale  items.     The  mere  fact  of  a  payment  not  more  than  suf- 
ficient to  cover  items  of  recent  origin  without  proof  of  knowl- 
edge as  to  the  numerous  items  of  older  date,  now  long  barred 
by  the  statute,  ought  not  to  be  sufficient  ^^r*^  to  relieve  such 
barred  items  from  the  statute.     The  gross   injustice  which 
might  thereby  be  accomplished,  is  apparent.     Nor  can  the 
barred  items  be  saved  on  the  ground  that  the  present  is  a  case 
of  mutual  accounts.     The  rule  that  items  within  the  period 
of  limitation  draw  after  them  items  beyond  that  period,  is 
fitrictlj  confined  to  mutual  accounts  between  two  parties  show- 
ing a  reciprocity  of  dealing.     There  must  be  a  mutual  or,  as 
sometimes  expressed,  an  alternate  course   of  dealing,  giving 
rise  to  cross-demands  upon  which  the  parties  might  respect- 
ively maintain  actions. 

Where  payments  are  made  on  account  by  one  party  for 
which  credit  is  given  by  the  other,  it  is  an  account  without 
reciprocity  and  only  on  one  side.  The  mere  payment  credited 
"y  the  plaintiff  does  not  bring  the  case  within  the  exception 
^^  mutual  account*.  Angell  on  Limitations,  Sees.  148-9; 
Wait's  Actions  and  Defenses,  Vol.  7,  266-7. 

We  are  of  opinion  that  upon  the  evidence,  as  it  appears  in 
the  present  record,  the  defense  of  limitations  was  well  made 
^  to  a  substantial  portion  of  the  account. 

For  the  reasons  indicated  the  judgment  will  be  reversed 
and  the  cause  remanded. 

lieversed  and  remanded. 


286 


Appellate  Courts  of  Illinois, 


Vol.  82.] 


I.  &  St.  L.  Ry.  Ca  v.  The  People. 


Indianapolis  &  St.  Louis  Railway  Company 

V. 

The  People,  for  use,  etc. 


Railroads — Obstruction  qf  Highways — Pleading — Statutory  Penalties — 
LiahiUty  for—Sees,  63-4,  Chap,  114,  H,  S. 

1,  In  an  action  under  Sees.  63-4,  Chap.  114,  R.  S.,  providing  penalties  for 
the  obstruction  of  hi^rhways  by  railroad  corporations  in  leaving:  locomotives 
and  car>Vat  intersections  thereof,  it  is  unneces«iary  to  allege  that  the  cor- 
ponition  in  question  is  the  owner  of  the  railroad. 

2.  Such  corporation  is  liable,  under  Sec.  64,  for  the  penalty  provided 
therein  for  each  offense  alleged  and  proved  in  the  action,  the  same  as  in  the 
case  of  an  engineer  or  conductor. 

[Opinion  filed  November  27,  1889.] 

Appeal  from  the  Circuit  Court  of  Montgomery  Coimty; 
the  Hon.  J.  J.  Phillips,  Judge,  presiding. 

Messrs.  John  T.  Dye  and  Amos  Milleb,  for  tlie  appellant. 

Messrs.  Lane  &  Cooper,  for  appellee. 

Wall,  J.  It  is  provided  by  Sees.  63  and  64  of  Chap.  114, 
K.  S.,  as  follows: 

.  "  Sec.  63.  No  railroad  corporation  shall  obstruct  any  pub- 
lic highway  by  stopping  any  train  upon,  or  leaving  any  ear 
or  locomotive  engine  standing  on  said  track,  where  the  same 
intersects  or  crosses  such  public  highway,  except  for  the  pur- 
pose of  receiving  and  discharging  passengers,  or  to  receive 
the  necessary  fuel  and  water,  and  in  no  case  to  exceed  ten 
minutes  for  each  train,  car,  locomotive  or  engine." 

"Sec.  64.  Every  engineer  or  conductor  violating  the  pro- 
visions of  the  preceding  section  shall  for  each  offense  forfeit 
the  sum  of  not  less  than  $10  nor  more  than  $100,  to  be  recov- 
ered in  an  action  of  debt  in  the  name  of  the  people  of  the 
State  of  Illinois,  for  the  use  of  any  person  who  may  sue  for 
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the  same,  and  the  corporation  on  whose  road  the  offense  is 
committed  shall  be  liable  for  the  like  sum." 

The  present  action  was  brought  against  appellant  to  recover 
for  forty-six  alleged  violations  of  the   section  first  quoted. 
The  Oircait  Court  overruled  a  demurrer  to  the  declaration 
and  appellant  declining  to   make   further  answer,  proceeded 
to  hear  evidence,  and  finding  the  appellant  guiltj  on  twenty- 
six  coants,  rendered  judgments  for  ten  dollars  on  each  of  said 
counts. 

Two  points  are  made  by  the  brief  of  the  appellant:  1st,  that 
the  declaration  is  bad  in  not  averring  that  appellant  was  fhe 
owner  of  the  railroad;  2d,  that  appellant  is  liable,  if  at  all,  for 
only  one  penalty  and  not  for  each  offense  committed. 

As  to  the  first  objection,  the  averment  is  that "  the  defend- 
ant, then  operating  a  certain  railroad"  (the  one  in  question) 
**did  propel  and  drive  a  locomotive  engine  and  cars  on  the  said 
lavlroad  and  did  obstruct  a  certain  highway   named,  for  a 
greater  space  of  time  than  ten  minutes,"  etc.,  each  count  con- 
taining a  siitiitar  averrnont.     It  is   urged  that  by  this  alle- 
gation it  does  not  sufficiently  appear  that  "  the  defendant  is 
the  corporation  on  whose  road  the  offense  was  committed." 
The  section  first  quoted  declares  that  no  railroad  corpora- 
tion shall  obstruct  any  public  highway,  etc.,  etc.,  and  the  fol- 
lowing section  fixes  the  penalty.     Manifestly  the  object  of  the 
latter  section  is 'to  provide  a   punishment  for   the   offense 
described  in  the  former  and  to  lay  that  punishment  upon  those 
committing  the  offense,  the  principal  as  well   as  the  agent. 

To  prove  that  a  certain  corporation  was  operating  the  road 
when  the  offense  was  committed  would  bo  ample  evidence  of 
its  liability. 

Reading  the  two  sections  together  we  are  of  opinion 
that  it  is  not  necessary  to  aver  or  prove  that  the  defendant 
(mned  the  road,  but  that  the  fact  of  defendant  operating  the 
road  makes  defendant,  for  the  purpose  of  this  enactment, 
"  the  corporation  on  whose  road  the  offense  is  committed." 
Such  a  corporation  might  well  ..peak  of  the  road  as  its  road, 
and  the  road  might  well  be  referred  to  as  the  road  of  that 
c<irporation.     The  language  here  used  is  to  be  taken  in  its 
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^cueral  sense  and  to  have  reference  to  the  expression  in  the 
first  section  that  "no  raih-oad  corporation  shall  obstruct," 
etc. 

In  the  case  of  111.  C.  R.  R.  Co.  v.  Kanoiise,  30  111.  272,  it 
was  held  that  a  lessee  corporation  was  subject  to  the  provision 
of  the  statute  requiring  railroads  to  fence  their  lines,  and  it 
was  said  of  such  lessees  thtit  pro  hoc  vice  they  must  be  deemed 
the  owners.  The  statute  then  under  consideration  provided  : 
That  every  railroad  corporation  whose  line  of  road  or  anv  part 
thereof  is  open  for  use  shall  *  *  *  and  every  rail- 
road company  formed  or  to  be  formed  but  whose  lines  are 
not  now  open  for  use,"  etc.  Gross'  Stat.,  539.  Tiie  language 
here  employed  is,  as  to  the  point  in  question,  quite  identical 
with  that  of  the  section  now  involved.  In  view  of  the  plain 
object  of  the  legislation  and  of  the  terms  used  we  think  the 
objection  to  the  declaration  wiu  properly  overruled.  Linfield 
V.  Old  Colony  R.  R.  Co.,  10  Cush.  562. 

The  second  point  turns  upon  the  construction  of  the  last 
clause  of  the  second  section,  which  declares  that  the  principal 
"shall  be  liable  for  the  like  sum."  These  words  are  in  the 
same  sentence  with  and  clearly  refer  to  the  provision  that 
"for  each  oflfense  (the  engineer  or  conductor)  shall  forfeit  the 
sum  of  not  less  than  $10  nor  more  than  $100."  "  The  like 
sum"  is  an  equivalent  expression  for  what  precedes,  set  forth 
in  detail,  and  refers  to  the  matter  for  which  the  liability  is 
imposed,  viz.,  "for  each  offense;"  which  liability  is  also 
imposed  upon  the  corporation  on  whose  road  the  offense  is 
committed. 

It  was  intended  to  punish  the  principal  equally  with  the 
agent,  and  it  would  bo  a  narrow  and  unfair  construction  to 
hold  under  this  expression  that  whereas  the  agent  should  be 
liable  for  each  offense,  the  principal  is  liable  but  for  one  or 
rather  for  only  one  penalty  for  all  offenses.  The  natural 
meaning  and  import  is  to  hold  the  agent  and  the  corporation 
each  liable  to  the  same  punishment  for  every  violation  of  the 
act. 

In  the  case  of  T.  W.  &  W.  Ry.  Co.  v.  The  People,  etc.,  81 
III.  141,  the  railroad  company  was  prosecuted  for  twenty-five 
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alleged  violations  of  the  act  ander  coiujideratian.  There  it 
^88 contended  these  words,  *'the  like  sum,"  muat  refer  to  a 
Bnni  certain  actually  adjiidi^jed  a^inst  the  oflFen  J :ng  servant, 
and  tliat  a  conviction  of  the  servant  was  a  iiece&£arv  prere'*!*;!* 
site  to  a  conviction  of  the  com  "an v;  but  this  view  was  n^t 
accepted  by  the  court,  and  it  was  said  that  it  was  the  intention 
to  subject  the  conductor,  eii;cineer  and  cor|x>ration  indiffer- 
ently to  the  fine  prescribjd  for  violating  the  act«  and  that  the 
corporation  should  be  liable  for  the  like  «^um  for  which  the 
engineer  or  the  conductor  was  liaWe.  Tliat  case,  while  not 
deciding  tlie  precise  point  at  issue,  is  in  harmonj  with  the 
position  of  the  apjHjllee  in  the  present  case. 

If  there  were  but  a  single  ofiFense,  the  servant  and  the  com- 
pany would  of  course  be  liable  ;  but  it  would  hardly  be  s:; im- 
posed that  a  conviction  for  such  offense  could  be  pleaded  in  lur 
of  a  prosecution  for  a  subsequent  offense  or  that  a  conviction 
for  the  second   offense  would  preclude  liability  for  a  third. 
^et,  according  to  the  construction  contended  for,  if  several 
offenses  occurred  before  suit  brought,  even  though  hap{)en- 
"'g:  80  close  together  that  separate  suits  would  be  impossible, 
onta  single  penalty  could  be  inflicted  upon  the  company, 
thougli  the  servant  would  be  liable  for  as  many  penalties  as 
were  \^ere  offenses.     Such  a  construction  is  forced  and  un- 
^t"ral,  would  lead  to  results  not  intended  by  the  lawmaker, 
^^^9  in  many  instances,  would  defeat  the  object  of  the  law. 
The  judgment  will  be  affirmed. 

Judgment  q^rmed. 


Patience  E.  Ward 

V. 

John  Wood  et  al. 
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in  the  filing  of  ii  biJl  hi  Hubj -ct  certain  asaeU  of  »  dMea»^  pertoa  to 
tyment  of  debU,  it  clearlf  app>arinir  that  a  portioo  tliereof  could 
wen  reached  by  legaJ  reiu'die*.  and  there  beioK  do  allesation  as  (o 
lae  of  tuch  portion,  it  will  be  preiuiaed  ttut  tbrj  were  tafeient  to 
la  debta  Id  queatioD. 

[OpiuioD  filed  December  3,  1SS9.] 

>FKkT.  from  tlie  Circuit  Conrt  of  Adams  Coaot;;  tlie 
C.  J.  ScoFiBLD,  Jadga,  presiding. 

jeers.  Bbhby  &  Epleb,  for  appellant. 

r.  WiLLiAu  McFadom,  for  appellees. 

ALL,  J.  This  was  a  bill  id  chancery  by  a  creditor  of  a 
ised  debtor  to  subject  certain  assets  of  the  debtor  to  the 
icDt  of  the  indebtedness  held  by  the  complainant,  as  well 
at  due  other  creditors.  A  demurrer  was  eastained  to 
lill  and  there  was  final  judgment  dismiseing  the  bill  and 
ioets,  accordingly.  The  complainant  brings  the  record 
by  appeal  and  aligns  error  upon  said  ruling, 
le  assets  referred  to  in  the  bill  consisted  mainly  of  the 
Id  and  unaccounted  for  proceeds  of  a  tract  of  thirty-three 
one-fourth  acres  of  land  conveyed  by  the  debtor  to  the 
:>(  Qdincy,  under  an  act  of  the  General  Assembly,  for 
tory  purposes.  It  was  the  theory  of  the  bill  that  by  the 
therein  stated  the  city  became  the  trustee  of  the  debtor 
three-fonrths  of  the  property  so  conveyed,  and  that  for 
easons  set  forth  the  aid  of  a  court  of  equity  was  indis- 
ible,  and  that  the  complainant  was  entitled  to  relief  in 
forum. 

isuming  that  as  to  such  properly  there  was  a  couditioD  of 
^  not  within  the  power  of  the  County  Court  adequately 
anage,  and  calling  in  an  especial  manner  for,  the  peculiar 
J8  of  relief  employed  in  chancery,  and  that  the  omis- 
to  probate  the  claim  sliould  not,  under  the  circumstances 
idice  the  complainant  as  to  this  fund,  there  is  another 
ct  of  the  case  requiring  consideration. 


TniRD  District— May  Teem,  1889.        291 

Ward  V.  Wood. 

Tbe  bill  further  averred  (we  quote  from  the  statement  in 
appellant's   brief)   that,   "  On  January  28,  1857,  an  act  was 
passed  by  the  Illinois  Legislature  amending  the  act  of  Janu- 
ary 16, 1847,  authorizing  John  Wood  to  lay  out  and  add  to 
Woodland  Cemetery  four  and  sixty-five  one-hundreths  acres, 
lying  south  of  it,  and  which  was  to  be  covered  by  the  pro- 
visions of  the  original  act.     That  John  Wood  inclosed  the 
east  part  of  said  four  and  sixty -five  one-hundreths  acres  as  a 
part  of  Woodland  Cemetery,  but  as  complainant  is  informed 
and  believes,  he  never  conveyed  it  to  the  city  of  Quincy,  nor 
to  any  one  else,  save  about  one-tenth  of  an  acre  which  he 
deeded  to  Joel  Price  in  1854." 

The  bill  further  states,  that  ^' said  four  and  sixty-five  one- 
hnndredths  acres  extend  to  Front  street, but  the  western  limit 
of  the  inclosure  is  a  fence;  that  John  Wood  platted  block 
15  in  said  addition  into  lots,  which  addition  also  includes  about 
half  of  block  16;  that  lots  in  said  blocks  were  sold  by  John 
Wood  during  his  life,  and  afterward  by  the  city,  and  their 
proceeds  disposed  of  as  that  of  other  lots  in  the  cemetery  as 
aforesaid;  that  a  part  of  said  addition  has  not  been  platted 
into  lots,  which,  together  with  many  lots  in  block  15,  and  the 
sonth  half  of  block  16,  remain  unsold;   that  the  part  of  said 
four  and  sixty-five  one-hnndreths  acres  lying  west  of  said  fence, 
the  western  boundary  of  said  addition,  except  the  piece  sold 
to  Price,  remains  unsold,  and  part  of  the  assets  of  the  estate 
of  said  John  Wood,  deceased,  not  accounted  for  by  said  ad- 
ministratrix, ae  do  also  the  unsold  portions  of  said  addition 
platted  into  lots  or  not  so  platted,  as  do  also  three-fourths  of 
the  proceeds  of  the  unsold  portions  of  said  thirty-three  and 
one-fourth  acres. " 

It  is  not  averred  what  was  the  valne  of  the  residuum  of  said 
tract  of  four  and  sixty-five  one-hundredths  acres,  but  clearly 
it  still  stands  in  the  name  of  the  debtor,  and  is  a  legal,  as 
contradistinguished  from  an  equitable  estate.  "No  reason 
appears  why  the  complainant  could  not  reach  this  property, 
and  as  the  bill  fails  to  disclose  its  valne,  it  may  fairly  be  pre- 
samed  it  was  sufficient  to  pay  the  debt  of  complainant  and 
indeed,  all  the  debts  of  the  deceased.     As  to  this  there  was 
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ample  power  in  tlio  County  Court.  Tlie  mere  fact  that  the 
property  was  not  inventoried  and  that  the  administratrix  waa 
discharged  befuro  completely  performing  her  official  dnty, 
vrould  not  prevent  coraplainaut  from  availing  of  her  legal 
remedy.  As  it  is  to  be  presumed  in  the  absence  of  an  allega- 
tion to  the  contrary,  that  tlie  pro|)erty  was  sufficient  to  cover 
the  claim,  and  that  by  means  thereof  payment  might  have 
been  enforced  in  the  County  Court,  it  folTowfi  thei-e  was  an 
adequate  remedy  at  law,  and  therefore  no  occasion  to  invoke 
the  interposition  of  chancery.  Blancliard  v.  Williami^•'ll, 
70  111.  6i7.  It  is  not  averred  that  as  to  the  thirty -three 
and  one-fourth  acres  there  was  any  fraud,  but  merely  tliat 
by  reason  of  tlie  facia  there  was  a  trust  <.-s'ete — an  equitable 
interest — to  which  complainant  desired  to  resort.  According 
to  well  settled  rules,  this  could  be  done  only  in  default  of 
legal  asBets. 

The  decree  dismissing  the  bill  will  be  affirmed. 

Decree  affirmed. 


.  Lake  Erie  &  Wester^t  Railroad  Coupant 

V. 

John  S.  Scott. 

'Railroad* — Injury  to  Privatt  Property  through  the  Conslruclioa  qf— 
Damage!. 

1.  An  ovnerof  r<?al  estate  located  cponafainhwajr,  is  entitled  to  dam- 
ages when  tbe  same  is  rendered  less  safe  with  Tefereace  tn  comiuuDicalion 
with  bis  property,  through  the  building  and  operation  of  a  railroad  coatigu- 
on*  thereto. 

2,  There  a  no  legal  dislinctian  between  damages  suffered  in  such  man- 
ner and  where  the  injury  ari«e>  from  the  obstruction  of  tbe  road  itself. 

8.  In  such  cases  certain  elements  of  damage  nrine,  «)  f ar  as  such  prop- 
erty owner  ia  concerned,  which  are  not  fully  shared  bj  tbe  general  public. 

[Opinion  filed  December  13,  1SS9.] 

Appeal  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  OwKN  T.  Kkkves,  Judge,  presiding. 
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Messrs.  Stevens  &  Hobton  and  James  S.  Ewinq,  for  appel- 
lant 

There  can  be  no  recovery  where  the  elements  of  damage  are 
specalative  and  imaginary,  such  as  the  danger  of  having 
horses  frightened,  or  offensive  to  a  sensitive  taste,  snch  as  the 
unsightliness  of  an  object,  lawful  in  itself.  McReynolds  v. 
B.  &  O.  R  R,  106  III.  152;  R  &  P.  U.  Ry.  v.  P.  &  F.  Ry.j 
105  111.  110;  Stone  v.  P.  &  K  W.  R  R,  68  111.  394;  Coo]>er 
v.  Randall,  53  111.  24;  In  re  Penny,  7  El.  &  Bl.  t>60; 
Favor  v.  Boston  R  R,  114  Mass.  350;  Cooley  on  Torts, 
p.  602. 

There  can  be  no  recovery  under  our  present  constitution 
where  the  injury  suffered  is  of  the  same  kind  as  that  suffered 
by  the  public.  Chicago  v.  Union  Building  Ass'n,  102  111.  371); 
East  St.  Louis  v.  OTlynn,  119  III.  200;  McDonald  v.  English, 
85  111.  232;  Guest  v.  Reynolds,  68  111.  478;  I.  B.  &  W.  R  R 
v.  Eberle,  110  Ind.  542;  Roebette  v.  C,  M.  &  St.  P.R  R,17 
A.  &  E.  R  R  Oas.  192;  Rude  v.  City  of  St.  Louis,  6  S. 
W.  Rep.  257. 

There  can  be  no  recovery,  unless,  under  the  facts,  the  dam- 
age complained  of  would  give  rise  to  a  right  of  action  at  com- 
mon law.  Rigney  v.  Chicago,  102  111.  64;  Chicago  v.  Un. 
Building  Ass'n,  102  III.  379. 

But  a  railroad  operated  by  authority  of  law  and  for  a  law- 
ful purpose  is  not  a  nuisance.  C.  &  E.  I.  R.  R.  v.  Loeb,  118 
111.  203;  I.  C.  R  R  v.  Garbill,  50  111.  241. 

And  the  acts  complained  of,  viz.,  mental  disquietude  and 
inconveniences  in  mere  matters  of  taste  are  not  actionable. 
Cooper  V.  Randall,  53  111.  24;  Quest  v.  Reynolds,  68  111.  478: 
Cooley  on  Torts,  p.  598-602 ;  Owen  v.  Henman,  1  Watts  & 
S.  548;  Sparhawk  v.  U.  P.  R  Co.,  54  Pa.  St.  401. 

Nor  is  operating  the  railroad  an  actionable  offense  merely 
because  there  is  a  liability  to  frighten  teams.  Favor  v.  Bos- 
ton R  R,  114  Mass.  350;  P.  W.  &  B.  R  R  v.  Stinger,  78 
Pa.  St.  219;  Macomber  v.  Nichols,  34  Mich.  21;  Stone  v.  F. 
P.  &N.  R  R,  68  111.  394;  Hahn  v.  Southern  Railway,  51 
Gal.  606;  Cooley  on  Torts,  p.  617. 

Hence,  under  the  facts  in  this  case,  if  plaintiff  is  damaged 
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at  all,  it  IB  damnum  abagiie  injuria.  Penn.  It.  R.  Co.  v.  Lii> 
pincott,  9  At  Kep.  871;  Penn.  K  K.  Co.  v.  Marcliant,  13  At. 
Rop.  690;  Trinity  &  S.  Ry.  v.  Meadows,  11  S.  W.  Rep. 
145;  Boaeman  v.  Penn.  R.  R.  Co.,  13  At  Rep.  164;  Renard 
V.  B.  &  W.  Ry.  Co.,  23  N.  W.  Rep.  9U;  Florida  Southern 
Ry.  Co.  T.  Brown,  1  So.  Rep.  512;  Rude  v.  City  of  St  Lonis, 
6  So.  W.  Rop.  257;  In  ro  Penny,  7  El.  &  Bl.  660;  Caledonian 
Ry.  Co.  V.  OgiWy,  2  Macg.  229;  Ricket  v.  Metropolitan  Ry. 
Co.,  L.R,  2H.  K  175. 

Mossra.  R  B.  WiLLiuia  and  L  N.  PoiLMra,  for  appellee. 

CoNOBR,  J.  Appellee  owns  a  farm  of  abont  216  acres, 
Ixjiinded  on  the  west  by  a  public  highway  sixty-six  feet  wide, 
running  from  the  city  of  Bloomington  in  a  northerly  direc- 
tion, known  as  the  White  Oak  Grove  Road.  The  whole  of  the 
farm  lies  east  of  this  highway,  except  at  one  point  where  a 
corner  of  one  of  the  tracts  composing  the  farm  crosses  the 
higliway,  makinga  siiiall  triangle  containing  from  three  to  six 
one-hundredths  of  an  acre  on  the  west  side  of  snch  liighway. 

Appellant's  railroad  was  located  and  constructed  in  the 
middle  of  its  right  of  way,  which  was  one  hundred  feet  wide, 
lying  west  of  and  adjoining  the  White  Oak  Grove  Road. 
The  railroad  was  separated  from  tlie  farm  by  the  highway, 
sxcept  where  it  touched  the  little  triangular  piece  lying  west 
of  the  highway. 

In  congtrncting  the  railroad  at  this  point  a  cnt  was  made 
ind  a  portion  of  the  eartli  on  this  triangle  was  dng  away  and 
removed.  Appellant  took  no  steps  to  have  this  land  con- 
Icmned;  when  the  sab-contractor  was  grdding  at  this  point, 
ippellea  notified  him  not  to  go  opon  this  triangle  as  it  was  his 
profmrty,  and  the  right  of  way  had  not  been  secured  over  it. 
[n  explaining  their  action  appellant's  counsel  say:  "Uiwn 
nvcstigation  it  appeared  so  small  and  trifling,  the  snb-con- 
:ractor  was  advised  to  go  ahead  with  his  work,  and  that  the 
railinadcompany  would  settle  with  appellee."  No  settlement, 
;iowever,  was  made,  and  appellee  instituted  the  present  suit  i 

The  amended  declaration  upon  which  the  ease  was  tried 
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was  in  the  nature  of  an  action  on  the  case,  in  which  damages 
were  claimed  for  the  trespass  and  excavation  npon  the  trian- 
gular piece  Ijing  west  of  the  highway,  and  for  damages  to  all 
the  land  lying  upon  the  east  side  of  the  highway.  In  the 
declaration  it  is  averred  that  by  reason  of  defendant  entering 
upon  and  digging  up  and  carrying  away  the  soil  and  earth 
from  plaintiff's  land,  and  by  reason  of  defendant  constructing 
its  said  railroad  as  above  stated,  so  near  to  said  highway  and 
so  near  plaintiff's  land,  and  continuing  to  operate  the  same, 
defendant  thereby  became  liable  to  pay  to  plaintiff  all  dam- 
ages that  the  construction  and  operation  of  its  said  railroad 
will  cause  or  has  caused,  to  the  residue  of  said  body  of  land, 
not  in  fact  entered  upon  and  despoiled.  It  is  then  further 
averred,  the  construction  and  operation  of  said  railroad,  in  the 
manner  and  way  it  is  constrncted  and  operated,  will  and  does 
greatly  injure  the  rest  of  said  body  of  land,  not  entered  upon 
and  despoiled  in  this:  that  it  makes,  and  will  through  all  com- 
ing time  while  such  lands  are  used  for  farming  purposes,  the 
approach  to  and  from  the  dwelling  house  and  the  other  build- 
ings on  the  west  side  of  said  lands  over  said  highway,  unsafe 
and  dangerous  to  travel  on  and  over  in  carriages  or  other 
vehicles  drawn  by  horses  or  other  animals;  that  the  deep  cut 
and  high  embankment  immediately  in  front  of  and  near 
plaintiff's  land,  makes  tlie  appearance  of  such  farm  unsightly, 
and  otherwise  injuriously  affects  it;  and  that  the  construction 
and  operation  of  said  railroad,  as  aforesaid,  rendera  said  farm 
less  convenient  and  comfortable  as  a  place  of  residence,  and 
also  renders  such  lands  less  safe  and  convenient  for  farming 
purposes,  particularly  in  handling  stock  upon  it.  It  is  then 
averred  that  "  by  reason  of  the  wrongful  acts  and  doings  of 
defendant,  as  aforesaid,  and  the  injuries  done  to  plaintiff's 
lands,  as  aforesaid,  the  salable  value  of  said  land  is  thereby 
greatly  decreased." 

Fleas  were  filed  by  appellant,  a  trial  had  before  a  jury,  who 
returned  a  verdict  for  appellee  in  the  sum  of  $500,  upon 
which  judgment  was  rendered.  There  can  be  no  question 
that  appellee  was  entitled  to  recover  damages  occasioned  by 
the  entering  upon  and  removing  or  distributing  the  soil  upon 
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premiaas  west  of  tlie  highway,  but  it  ia  sti-eniiouBly  insisted 
t  for  Bnch  damans  to  the  ramainder  of  the  farm  as  aro 
imed  ID  the  declaration,  there  can  be  no  recovery. 
Clie  evidence  was  conflicting.  Appellee's  witnesses  teetificd 
t  the  conBtruction  and  operation  of  the  road  would  diimngo 
)etleo'8  farm  to  the  extent  of  $0  to  $10  per  acre,  decrease 
rental  and  salable  value;  while  tlio  witnesses  for  appellant 
[ik  therft  wonid  bo  no  sabstiintiai  damage.  Under  tla-so 
suinstances  the  jury  were  warranted  in  their  verdict,  if  the 
'  as  applicable  to  the  case  was  properly  applied.  The  Jn- 
ictions  given  ap[>ellee  npon  this  subject  were  as  follow.-: 
'2.  The  court  instructs  the  jury  on  behalf  of  platiitili' 
t  the  true  measure  of  com [Kjusa lion,  where  no  land  is 
en  for  the  right  of  way  for  a  railroad  upon  which  to  con- 
icl  a  road  bed  and  track  is  tlie  difference  between  what  the 
ole  property  would  have  sold  for,  unaffected  by  tho  rail- 
d,  and  what  it  would  sell  for  as  affected  by  it, 
'3.  Till!  constitution  of  this  State  declares:  'Private 
perty  shall  not  be  taken  or  damaged  for  public  use  with- 
juat  compensation,'  and  the  jury  are  instnictied  it  will  be 
sumod  the  framers  of  that  instrument  used  the  word 
maged' in  that  connection  in  its  ordinary  and  popular 
se,  which  ia  hurt,  injury  or  loss,  and  that  'the  damage 
itemplated  by  tho  constitution'  in  cases  whore  no  land  ia 
nally  taken,  'muet  bo  an  actnal  diminution  of  present 
ue  or  of  price,  caused  by  constructing  and  operating  the 
d,  or  a  physical  injury  to  pi-operty  that  renders  it  leea 
liable  in  the  market  if  offered  for  sale.' 
'4.  If  Ihe  jury  believe  from  tlie  evidence  that  plaintiff  is 
owner  in  fee  simple  of  the  land  described  in  the  declara- 
1,  and  that  the  defendant  railroad  company  in  constructing 
road  bed  and  track  entered  npon  any  portion  of  plaintiff's 
1  land  and  dug  up  and  carried  away  the  soil,  and  that  sucli 
)  were  a  pliysical  injury  to  such  lands  or  any  part  tiiereof, 
1  if  the  jury  further  believe  from  the  evidence  the  con- 
iction  of  defendant's  road  bed  and  track  along,  near  and 
acent  to  plaintiff's  land,  and  its  contemplated  maintenance 
1  Operation,  if  the  jury  believe  from  the  evidence  they  are 
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^  constructed,  and  that  defendant  intends  to  maintain  and 
operate  the  saipe,  are  an  actual  damage  to  his  lands  and  do 
in  fact  render  the  same  less  valuable  in  the  market  if  offered 
for  sale,  then   the   law  is  for  plaintiff,  and   the  jury    should 
Sod  for  him;  and  the  jury  are  instructed  as  a  matter  of  law 
p/a/ntiff  is  entitled  to  recover  for  any  depreciation — if  the 
Jury  believe  from  the  evidence  there  has  been  any  deprecia- 
tion— in  the   mai'ket  value  of  plaint iff^s   lands   not   actually 
entered  ui)on  by  reason  of  the  construction,  maintenance  and 
Operation  by  defendant  of  its  railroad  as  constructed,  and  also 
for  any  physical  injuries  done  to  that  portion  of  plaintiff's  land 
upon  which  defendant  did  actually  enter — if  the  jury  believe 
from  the  evidence  defendant  did  enter  uj)on  any  portion  of 
plaintiff's  lands  described  in  the  declaration  and  did  cause  any 
physical  injuries  to  the  same. 

"  5.      The  jury  are  further  instructed  on  behalf  of  the  plaintiff 
that  in  determining  whether  plaintiff's  lands  are  lessened  in 
value  by  reason  of  the  construction  and  the  pro|X)sed  opera- 
tion of  the  railroad,  then  the  jury  may  consider  the  injury  to 
plaintiffs  lands,  if  any  is   proved,  arising  from  the  incon- 
veniences actually  brought  about  and  occasioned  by  the  con- 
straction  of  defendant's  railroad,  although  such  damage  might 
oot  be  susceptible  of  definite  ascertainment ;  and  may  also 
consider  such  incidental  injury  as  the  proof  may  show  might 
^^  Would  result  from  the  perpetual  use  of  the  track  for  moving 
drains,  or  from  the  inconveniences  in  using  said  lands  for  farm- 
^^f^  purposes  and  in  handling  stock  upon  it,  if  the  proof  shows 
^^eh    railroads  would  occasion  any  such  inconveniences ;  and 
^^y  xxxAj  consider  generally  such  damage  as  the  evidence  may 
^^o^v,  if  any  are  reasonably  probable  to  ensue  from  the  con- 
*'nction  and  operation  of  defendant's  said  railroad." 

^^itnesses  for  appellee  seem  to  base  their  idea  of  the  dam- 

^S^s  upon  the  supposition  that  the  construction  and  operation 

^   ^he  road  so  near  the  highway  has  rendered  it  dangerous 

^^^^  Unsafe  to  travel  upon,  made  the  egress  and  ingress  from 

"^  farm  onto  the  highway  with  teams  and  stock  more  dan- 

gcroug^  rendering  the  farm   less  safe  and  convenient,   and 

viioreby  reduced  the  value  of  appellee's  farm. 
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Appellant  insists  that  in  all  this  evidence,  '^  appellee  has 
shown  no  injury  or  damages  not  suffered  in  common  with  the 
general  public,  for  which  the  law  affords  liim  no  redress." 

We  can  not  assent  to  this  view.  The  damages  spoken  of 
bj  the  witnesses  in  reference  to  making  the  highway  more 
dangerous  are,  to  some  extent,  shared  with  appellee  by  the 
public,  and  in  so  far  as  they  are  common  to  both  no  right  of 
action  exists.  But  tliere  are  elements  of  damage  affecting  tlie 
value  of  appellee's  farm  which  do  not  in  any  way  affect  the 
public.  A  highway  beside  a  farm  may  and  generally  does 
give  it  an  increased  value,  depending  to  some  extent  upon  the 
location  of  the  buildings,  and  the  character  and  degree  of  use 
the  owner  may  have  for  such  highway.  In  so  far  as  its  use  is 
interfered  with,  or  destroyed,  the  value  of  the  farm  is  less- 
ened, and  for  that  the  owner  should  I'ecover,  for  he  sustains 
some  special  pecuniary  damages  in  excess  of  that  sustained  by 
the  public  generally. 

But  it  is  urged  that  the  damages  claimed  arise,  not  from 
any  physical  invasion  or  disturbance  of  appellee's  property,  or 
actual  encroacliment  upon  the  highway,  but  alone  from  the 
injury  to  the  use  and  enjoyment  thereof  caused  by  the  opera- 
tion of  the  railroad;  that  such  operation  being  lawful  and 
confined  to  appellant's  right  of  way,  the  damages  arising 
therefrom  to  appellee  would  be  damnum  absque  injuria.  We 
admit  there  is  force  in  this  suggestion,  and  so  far  as  we  are 
aware  this  precise  question  has  not  been  passed  upon  by  the 
Supreme  Court.  The  nearest  approach  to  it  is  in  the  case  of 
Eigney  v.  City  of  Chicago,  102  III.  64,  where  there  was  no 
direct  interference  with  the  premises  of  Rigney,  but  an 
obstruction  placed  in  the  street  at  a  distance  therefrom,  thereby 
injuring  the  use  of  the  street,  or,  as  stated  in  the  opinion,  "  it 
is  not  pretended  or  claimed  that  the  plaintiff's  possession  has 
been  disturbed,  or  that  any  direct  physical  injury  has  been 
done  to  his  premises  by  reason  of  the  obstruction  in  question. 
The  gravamen  of  the  plaintiff's  complaint  is,  that  the 
defendant,  in  cutting  off  his  communication  with  Halsted 
street  by  way  of  Einzie  street,  has  deprived  him  of  a  public 
right  which  he  enjoyed  in  connection  with  his  premises,  and 
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thereby  inflicted  upon  him  an  injury  in  excess  of  that  shared 
bj  biin  with  the  public  generally,  and  it  is  for  this  excess  he 
seeks  to  recover,  and  nothing  more;"  and  the  court  says :  "  If 
the  lot  and  buildings  of  appellant  are  to  be  regarded  as  prop- 
erty, and  not  merely  the  subject  of  property,  as,  strictly  speak- 
ing, tliey  are,  then  there  has  clearly  been  no  physical  injury  to 
it ;  but  if  by  property  is  meant  the  right  of  user,  enjoyment 
and  disposition  of  the  lot  and  buildings,  then  it  is  evident  there 
has  been  a  direct  physical  interference  with  appellant's  prop- 
erty, and  when  considered  from  this  aspect,  it  may  appro- 
priately be  said  the  injury  to  the  property  is  direct  and 
physical." 

We  are  inclined  to  think  there  is  no  good  reason  for  dis- 
tinguishing between  an  injury  arising  from  an  inter ference 
with  appellee's  right  to  the  advantages  the  highway  gave  his 
farm,  caused  by  a  physical  obstruction  placed  therein,  as  in 
the  foregoing  case,  and  where  the  same  kind  of  an  injury  is 
produced  by  the  operation  of  trains  beside  it.  In  either  ca^e 
the  advantages  given  the  farm  by  the  highway  have  to  some 
cjftent  been  de«>troyed,  and  the  land  lessened  in  value. 

J^  it  be  conceded  that  the  result  of  operating  the  road  has 

'n  fact  injured  appellee's  farm  in  a  way  not  common  to  the 

poblic   and  thereby  made  it  less  valuable,  it  would  seem  to 

^oiJox^  as  a  necessary  conse  juence,  that  it  has  been  damaged 

^^  pnblic  use.     Such  operation  being  lawful,  and  confinjd  to 

'e  ^i^ht  of  way,  does  not  release  appellant  from  liability,  for 

^^uld  clearly  be  liable  for  damages  caused   by  an  unlawful 

^S  ^nd,  as  we  understand  the  constitutional  provision  that 

^    ^^*tte  property  shall  not  be  taken  nor  damaged  fir  public 

^  without  just  compensation,  it  means  to  cover  cases  where 

^^^ges  are  caused  by  acts  t.hat  are  legal  and  entirely  within 

^  powers  of  the  corporation  performing  them,  but  in  the 

^^^R  of  which  for  the  use  and  benefit  of  the  public,  private 

P^^Popty  is  dainigad.     It  follows,  therefore,  that  appellant's 

Proposition  that   *'a  corporation   is  not  liable  unless  an  in- 

^^^'^dual  doing  the  same  thing  on  his  private  property  would 

"^'»     as  applied  to  this  case,  is  not  sound. 

-^n  individual  can  not  legally  take  or  damage  private  prop- 
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erty  for  public  use,  but  a  railroad  company  can  lawfnlly  do 
either,  if,  in  so  doing,  it  makes  compensation. 

It  has  been  suggested  tliat  if  this  recovery  can  be  sustiiined, 
it  would  authorize  repeated  suits,  upon  the  theory  that  a  new 
injury  is  caused  by  every  passing  train,  thus  giving  ground 
for  successive  actions.  Tliis  is  a  misapprehension  of  the  true 
grounds  uixm  which  the  right  of  recovery  rests.  The  dam- 
age to  appellee  is  caused  by  the  construction  of  the  road  in 
such  place,  as  the  pro|>er  and  only  way  of  operating  it  did 
of  necessity  from  that  time,  injure  the  farm  and  lessen  its 
value.  It  is  the  right  which  appellant  has,  at  its  pleasure  antf 
for  all  future  time  to  operate  its  trains,  that  at  once  deprcci" 
ates  the  value  of  the  farm,  and  not  the  effect  produced  by  the 
passing  of  particular  trains  or -any  particular  injury  or  acci- 
dent that  may  occur  to  appellee's  property  therefrom;  hence, 
tlie  damages  arose  at  the  time  of  the  construction  of  the  road, 
and  were  then  capable  of  being  determined  once  for  all. 

Believing  that  this  view  of  the  law  is  within  the  spirit  and 
meaning  of  the  constitutional  provision  alluded  to,  and  has 
been  fairly  applied  by  the  court  below,  the  judgment  of  the 
Circuit  Court  will  be  affirmed. 


Judgment  affirmed. 


Board  of  Education,  etc., 

V. 

Frank  Helston,  wno  sues  by,  etc. 


Schools — Mandarnufl — Pupil — Suspension    of — Reinstatement — Deport- 
tnent — Correction  of  Confessed  Error  by  Amendment  after  Appeal — Costs. 


1.  Upon  a  judfrment  awarding  a  writ  of  mandamus  to  compel  a  board 
of  education  to  reinstate  a  pupil  in  a  public  school,  it  is  held:  That  the  grant- 
ing  of  cost*?  againftt  the  board,  with  the  a^ard  of  execution  therefor,  was 
error,  and  that,  althoug:h  such  error  wap  corrected  by  amendment  in  the 
court  below,  after  the  record  had  been  brought  here  on  appeal,  yet  the  costs 
of  the  appeal  munt  go  against  the  appellee. 

2.  The  suspension  of  a  pupil  until  be  shall  comply  with  the  requirements 
of  the  board  can  not  be  construed  to  extend  beyond  the  current  school  year. 
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u.  One  who  is  improperly  excluded  from  the  common  ftcbools  sustains  wn 

injury  which  the  law  will  redress,  but  the  enjoyment  of  the  rights  thus  f  ur- 

iiisMby  the  State  at  public  expense  is  necessarily  conditioned  upon  that 

degree  ot  good  conduct  on  the  part  of  each,  which  is  indispensable  to  the 

comfort  and  progress  of  others. 

i.     It  is  within  the  discretion  of  the  board  to  require  a  pupil  to  inform 

^heboiird.  of  the  name,  given  to  him  by  another  pupil,  of  a  party  who  had 

^n  guilty  of  a  gross  breach  of  rules,  and,  upon  his  refusal,  to  suspend 

hitn .  " 

5.     &y  gross  profanity  and  vulgarity  to  the  board,  the  pupil  forfeits  his 
^ght,  if  any,  to  reinstatement. 

[Opinion  filed  February  14,  1890.] 

Api»ea.l  from  the  Circuit  Court  of  Montgomery  County; 
the  Hon.  J.  J.  Phillips,  Judge,  presiding. 

M!r«    Idward  Lane,  for  appellants. 

It  '^^ill  not  be  disputed  by  any  one  that  the  board  of  educa- 
tion H^ve  ample  power  to  make  all  necessary  and  reasonable 
rnles  jind  regulations  for  the  government  of  schools  under 
their  cliargei  What  are  reasonable  rules  is  a  question  of  law. 
'fl^oirxpson  v.  Beaver,  63  111.  353. 

Tl^e  request  of  the  superintendent  of  tlie  school  and  com- 
^^^tee  in  this  case  was  reasonable,  and  after  they  had  exhausted 
^**  Reasonable  means  to  induce  the  plaintiff  to  give  the  name 
^^    the  boy  in  question,  they  had  the  right  to  suspend  him 
*y^tn  the  school  until  he  would  com])ly  with  the  request,  and 
^^^ply  by  complying  with  the  request  he  was  at  liberty  to 
^'^tiirn  to  the  school  at  any  time.     Spiller  v.  Inhabitants  of 
^oburn,  12  Allen,  127;  Hodgkins  v.  Institute  of  Rockford, 
IO5  Mass.  475;  Eiissell  v.  Inhabitants  of  Lynnfield,  116  Masj». 
365;  State  v.  Webber,  108  Ind.  31;  Gertich  v.  Michener,  111 
Ind.  472;  Ferriter  v.  Tyler,  48  Vt.  444;  State  v.   Burton,  45 
"W^jg^ll^.  Donahoe  v.  Richards,  38  Me.  379;  Guerency  v.  Pit- 
kin, 32  Vt.  324;  Lander  v.  Seaner,  76  Am.  Dec.  156;  State 
V.  Pendergi-ass,  31  Am.  D.3C.  416;  Sewell  v.  Board  of  Educa- 
tion, 29  Ohio  St  89;  Bnrdick  v.  Babcock,  31   la.  562;  Ste- 
phenson V.  Hall,  14  Bar.  222;  King  v.  Jefferson,  etc.,  71  Mo. 
628;  Bateman,  Com.   School   Dec.    207;    18   Am.   Law  Eeg- 
533:  20  Am.  Law  Keg.  794;  3  Central  Law  J.  700;  21  Cen- 
tral Law  J,  26. 
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Boards  of  education  are  held  by  the  courts  to  be  qua^ 
judicial,  and  their  decision  is  iinal,  unless  it  appears  that  they 
acted  trom  malice  or  ill-will.  If  they  exercise  their  powers 
in  good  faith  their  decisions  will  not  be  reversed  by  the  court. 
Hudgkins  v.  Rockford,  105  Mass.  475;  State  v.  Barton,  45 
Wis.  150;  Graves  v.  Inspectors,  20  111.  541;  McCormick  v. 
Burt,  95  111.  265. 

The  board  has  discretionary  powers  in  regard  to  making 
needful  rules  for  the  government  of  the  school,  and  ttuitu 
damus  will  not  compel  them  to  act  differently.  Will  County 
V.  The  People,  110  111.  511;  The  People  v.  Commissioners, 
118  III.  239;  The  People  v.  Hyde  Park,  117  111.  462;  People 
v.  McCormick,  106  111.  184. 

It  is  onlv  when  discretion  is  abused  that  mandamus  will 
lie.  The  gentlemen  composing  this  board  being  men  of  com- 
mon  sense,  learning  and  ability,  with  a  full  knowledge  of  all 
the  facts,  without  malice  or  ill-will,  did  what  they  thouorht 
was  for  the  best  interest  of  this  pupil  as  well  as  the  whole 
school,  and  I  respectfully  submit,  if  their  acts  dcf  not  counter- 
view  any  known  principle  of  law,  the  court  will  accept  the 
judgment  of  the  matter  "as  the  general  judgment  of  reason- 
able men,"  and  permit  them  to  govern  this  school  in  harmony 
with  such  reason. 


Messi-s.  George  Pepperdine  and  James  M.  Truitt,  for 
appellee. 

In  mandamus  proceedings  malice  or  ill-will  do  not  have  tf^ 
be  proved.  This  is  a  proceeding  for  a  m^andamics  to  compel 
appellant  to  admit  appellee  to  the  schools  of  the  district.  By 
this  proceeding  the  court  is  asked  to  review  appellant's  treat- 
ment of  the  boy,  and  if  ap[X5llant  is  wrong,  order  the  boy  to 
be  restored  to  school. 

Where  it  is  sought  to  hold  the  members  of  the  board  indi- 
vidually liable  in  damages,  then  malice  must  be  averred  and 
proved.  But  in  the  case  at  bar  appellee  only  asks  the  judg- 
ment of  the  court  on  the  reasonableness  of  appellant's  conduct, 
and  he  is  entitled  to  that  judgment  without  any  presump- 
tion  being   indulged  by  the  court  for  or  against  appellant. 
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The  distinction  we  insist  on  is  clearlj  laid  down  in  the  case  of 
Dritt  V.  Snodgrass,  66  Mo.  286. 

The  case  of  Murphy  v.  The  Board  of  Directors,  30  Iowa, 
430,  was  a  similar  proceeding  to  the  case  at  bar.  But  our 
own  court  has  passed  satif^factorily  upon  tlie  question.  Trus- 
tees of  Schools  V.  The  People  ex  rel.,  87  111.  303;  The  People 
exrel.  t.  Board  of  Education,  127  111.  613;  The  People  ex 
rel.  V.  Board  of  Education,  101  111.  308,  Judge  Walker's  dis- 
senting opinion,  on  page  321. 

Wo  concede  that  ordinarily  the  courts  will  refuse  to  direct 
bow  a  discretionary  act  shall  be  performed,  but  will  only  com- 
pel the  body  to  act.  But  we  are  satisfied  that  the  proceed- 
ings  of  appellant  can  not  be  sustained  by  that  proposition.  In 
the  cases  of  the  Trustees  of  Schools  v.  The  Pep  pie  ex  rel.,  87 
111.  303,  and  The  People  ex  rel.  v.  Board  of  Education,  127 
111.  613,  oar  Supreme  Court  sustained  7na;i^77it^  proceedings 
and  passed  upon  the  action  of  the  school  ofilcers  without  being 
troubled  about  the  discretionary  power  of  such  officers  to  act. 
If  sucli  officers  act  right,  the  courts  will  sustain  them;  but  if 
they  act  wrong,  the  courts  will,  notwithstanding  their  sup- 
P^^sod  discretionary  power,  correct  the  wrong. 

It  \^,j^  never  intended  to  make  them  the  absolute  judges  of 
the  lawfulness  of  their  proceedings.  Ferriti^r  v.  Tyler,  48 
^^  412;  Cotton  v.  Eeed,  20  111.  607;  State  v.  Board  of  Edu- 
ction, 63  Wis.  234;  S.  C,  53  Am.  Eeps.  282;  State  v.  White, 
^^  Ind.  278;  Murphy  v.  The  Board  of  Directors,  30  Iowa, 
*^0;  S.  C,  27  Am.  Keps.  348;  Dritt  v.  Snodgrass,  66  Mo.  286; 
M^oriey  V.  Power,  12  Central  Law  Journal,  510. 

^ALL,  J.     This  was  a  proceeding  by  mandamus  to  compel 
tile  Board  of  Education  of  District  No.  1,  T.  8,  etc.,  to  restore 
ftie  relator  to  the  privileges  of  a  pupil  in  the  public  school  of 
said  district 

A  ^ieraurrer  was  sustained  to  the  amended  answer,  and  there 
was  judgment  for  a  peremptory  writ  as  prayed,  with  costs,  and 
an  award  of  execution  therefor.  The  record  having  been 
brought  here  by  appeal  of  the  board,  the  appellee  moved  the 
court  below  to  amend  the  judgment  by  striking  out  the  award 
of  execution  for  cost  which,  as  appears  by  the  additional  record 
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now  tiled,  was  done.  Thus  a  confessed  error  lias  been  cor- 
recteJ,  but  the  cost  of  the  appeal  nuist  fall  upon  the  appellee 
as  the  judgment  would  reces^arily  have  been  reversed  becan^'e 
of  such  error.  Shiplj  v.  Spencer,  40  111.  107;  Sjcly  v.  Pel- 
ton,  G3  111.  105. 

It  appears  from  the  record  that  the  relator  was  susj^ended 
from  the  school  November  9,  1S88,  until  he  would  comply 
with  the  requirements  of  the  board.  This  suspension  would 
not  be  construed  to  continue  beyond  the  school  year  then  cur- 
rent, and  as  that  year  has  now  expired  the  relator  presumably 
is  not  now  debarred  of  school  privileges.  The  only  point  having 
legal  signiMcancc  remaining  in  the  record  is  as  to  the  costs  in 
the  court  below  which  were  adjudged  against  the  board.  To 
determine  the  propriety  of  that  judgment  it  will  be  necessary 
to  consider  the  facts  presented  by  the  pleadings. 

The  ];etition  avers  that  the  relator  is  fourteen  years  of  age 
and  a  resident  of  said  district,  and  had  been  in  attendance  as  a 
pupil  in  the  school  ;  that  on  the  9th  of  November,  18S8,  he 
was  illegally  sus|>endod  because  he  had  refused  to  give  to  the 
superintendent  the  name  of  another  pupil  whom  he  (relator) 
thought  was  guilty  of  defacing  the  school  building  by  obscene 
writing  thereon.  The  answer  admits  the  relator  was  a  pupil 
and  that  he  was  suspended,  alleges  that  some  obscene  writing 
(setting  it  out)  very  gross  and  in  such  large  letters  as  to  be 
legible  across  the  street  was  found  upon  the  building,  and  that 
relator  was  asked,  as  were  other  pupils,  what  he  knew  about  it, 
and  that  he  told  the  superintendent  and  the  school  committee 
that  another  boy  had  given  him  the  name  of  the  boy  who  did 
it,  but  he  refused  to  give  the  name  of  the  boy,  for  which  dis- 
obedience he  has  beeii  suspended  until  he  would  give  the 
name,  or  say  that  the  name  had  not  been  given  to  him,  which 
8us])ension  was  by  the  board  approved.  That  afterward,  in 
February,  18S9,  the  relator  appeared  before  the  board,  and 
still  ]>er6isting  in  his  refusal  to  tell  what  he  knew,  though  modi- 
fying somewhat,  but  not  materially,  his  former  statement  as  to 
the  nature  of  the  information  he  possessed,  he  was  recjuestcd 
by  the  board  to  ask  his  mother  to  come  there  so  that  the  boaid 
might  confer  with  her  about  the  matter,  which  he  in  \'tvy 


Third  District — ^November  Term,  1839.    305 


Board  of  Edacation  v.  Helston. 


insolent  termfi  ref  ased  to  do,  and  then  applied  the  most  pro- 
fane and  obscene  epithets  to  the  board  and  went  away.  The 
expressions  nsed  bj  him  on  that  occasion  are  sot  oat  in  the 
answer,  bat  on  account  of  their  indecency  are  omitted  here. 

It  is  true,  as  suggested  by  counsel  in  argument,  that  the 
oomraon  schools  are  provided  and  maintained  by  taxation,  that 
their  benefits  are  rightly  to  be  enjoyed  by  all,  and  that  one 
who  is  improperly  exchidod  sustains  an  injury  which  the  law 
will  redress.  But  the  enjoyment  of  the  right  thus  furnished 
by  the  State  at  public  ex|)ense  is  necessarily  conditioned  upon 
that  degree  of  good  conduct  on  the  part  of  each  which  is  in- 
dispensable to  the  comfort  and  progress  of  others. 

As  in  all  other  forms  of  social  life,  the  individual  must  sur- 
render a  certain  measure  of  his  natural  independence  and  must 
submit  to  be  governed  by  those  rules  which  have  been  found 
necessary;  and  very  much  as  in  the  family,  there  is  absolute 
necessity  for  strict  obedience  to  all  reasonable  requirements  of 
those  who  are  in  authority.  The  oi*dinary  laws  of  decency 
and  propriety  in  conduct  and  in  speech  can  not  be  disregarded, 
and  when  broken  there  must  be  prompt  and  eifective  punish- 
ment, otherwise  the  great  objects  of  the  school  will  fail  of 
accomplishment.  It  need  not  be  argued  that  the  defacement 
of  a  pablic  school  building  by  obscene  writing  thereon  is  an 
intolerable  offense  and  that  the  most  radical  measures  should 
be  resorted  to,  if  necessary,  to  prevent  a  repetition  of  it  It  is 
the  duty  of  all  good  citizens  to  uphold  the  officers  of  the  law 
and  when  called  npon  by  a  grand  jury  every  man  may  be 
required  to  state  upon  oath  what  he  may  know  as  to  the  per- 
petration of  any  crime  or  misdemeanor,  though  he  is,  of  course 
not  bound  to  criminate  himself.  '  4 

So  here  every  pupil,  when  called  upon  by  the  suixjrintend- 
ent  or  by  the  board,  should,  as  a  matter  of  duty  and  loyalty 
to  what  is  essential  for  the  common  welfare,  freely  state  any- 
thing within  his  knowledge  not  self-criminating,  that  will 
assist  in  bringing  the  offender  to  justice  and  thereby  tend  to 
the  repression  of  all  such  offenses. 

If  he  refuses  to  do  this  he  is  guilty  of  disobedience,  for 
^hich  reasonable  punishment  may  be  inflicted.    By  the  pro- 
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b'isions  of  the  scbool  law,  Scce.  49,  83,  the  board  ma;  GDspciid 
>r  expel  a  pnpil  for  "  groso  diBobedience  or  uiiEcondnct." 

We  ehall  not  diecuuB  the  qiication  whether  the  dccieion  of 
the  board  in  ench  a  caso  is  bo  far  judicial  iu  ita  nature  and  eo 
(nucli  within  tlioirdiscretion  as  not  to  be  the  enbject  of  review 
in  legal  proceedings,  but  sliall  assnnie  that  the  law  mav  and 
ffill,  in  proper  cases,  set  aside  ench  decisions  and  grant  appro- 
priate relief  where  manifest  wrong  and  injustice  appear.  It 
is  to  be  conceded,  however,  that  the  case  must  be  clear,  and 
that  mach  must  be  presumed  in  favor  of  the  action  of  the 
[)oard  and  much  should  be  left  to  tlicir  discretion.  The  duty 
yt  a  school  teacher  and  of  echuol  directors  is  to  a  great  extent 
parental,  and  in  the  adminiiitration  of  their  power  they  mast 
tte  guided  by  wise  judgment  Many  circumstances  and  con- 
siderations not  easily  stated  on  paper,  may  properly  infiuenco 
their  action.  Insubordination  in  a  large  pnbHc  school  is  dan- 
gerous in  the  extreme.  Firmness  and  decision  may  often  bo 
essential  to  good  order,  and  tlie  timely  and  prompt  correction 
of  a  few  turbulent  spirits  may  be  abeolntely  necessary  to  pre- 
vent the  further  spread  of  misrule.  When  done  in  good  faith 
iiich  acts  should  receive  very  favorable  consideration  Id  the 
jourts. 

In  this  case,  npon  the  facts  disclosed  by  the  answer,  the 
board  was  clearly  warranted  in  snapending  the  relator.  Ho 
tvas  guilty  of  gross  disobedience  in  refusing  to  furnish  what 
information  he  had  when  called  on  for  that  purpose.  For 
mch  refusal  of  a  witness  to  testify  before  a  grand  jury  or 
upon  a  trial  he  may  bo  fined  and  imprisoned. 

By  his  misconduct,  when  before  the  board  in  February,  the 
relator  forfeited  all  rights  to  reinstatement  until  suitable 
reparation  therefor  was  tendered. 

It  would  be  unwise  and  nnroasonable  to  open  the  door 
)f  ths  conrt  to  one  so  forgetful  of  duty  and  so  wanting 
in  the  respect  due  from  a  youth  to  hia  BU|)erior8  in  ago 
md  authority.  Here  is  a  boy  of  fourteen  who  has  defied  the 
proper  command  of  his  school  superintendent  and  who  h^ 
Men  guilty  of  an  outrageous  breach  of  decorum  toward  the 
joard,  who  were  for  the  time  being  his  judges,  asking  the  law 
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to  reinBtate  him  as  a  pupil.  If  he  conid  succeed  under  those 
circumstances,  the  power  of  the  superintendent  and  the  board 
would  justly  be  regarded  as  very  insignificant  and  the  influ- 
ence of  the  example  would  be  exceedingly  unfortunate. 

The  extraordinary  remedy  by  mandamus^  which  is  to  be 
invoked  only  in  clear  cases,  and  which  is  dependent  upon  a 
sound  Judicial  discretion,  should  not  be  granted  upon  the  facts 
set  forth  in  the  pleadings.  It  was  error  to  sustain  the  demur* 
rer  to  the  amended  answer.  The  judgment  will  be  reversed 
and  the  cause  remanded. 

jReversed  and  remanded. 


The    Jacksonville    Southeastern    Eailway 

Company 

V. 

Eltzur  Southworth. 

Railroad* — Personal  Injuries — Pass — Grose  Negligence —  Evidence — 
Instructions — Examination  <^  Jurors — Special  Interrogatories, 

1.  In  an  action  against  a  railway  company  to  recover  damages  for  an 
injury  received  by  a  person  while  riding  on  its  road  upon  a  complimentary 
pasB,  it  is  held:  lliat  a  question  to  a  juror  by  plaintiff's  counsel  as  t^ 
whether,  if  it  should  appear  in  evidence  that  the  plaintiff,  when  he  received 
the  injury,  was  riding  on  a  pasa,  that  fact^would  influence  his  verdict  in  the 
case,  was  not  material  error. 

2.  A  question  to  wbich  no  objection  was  made  in  the  trial  court  can  not 
be  conmdered  here. 

8.  Where  evidence  tends  to  show  a  company*s  track  to  have  been  in  the 
same  condition  shortly  before  and  after  the  accident  occurred,  it  raise')  a 
presumption  that  it  was  in  such  condition  at  the  time  thereof;  and  such 
evidence,  if  material,  is  admissible. 

4.  Where  portions  of  an  answer  in  a  deposition  are  improper,  the  same 
should  be  eliminated  before  the  deposition  is  read  to  the  jury;  but  where 
this  is  not  done  and  the  jury  are  plainly  told  that  such  evidence  is  excluded 
from  them  and  not  to  be  considered,  the  reading  of  the  same  does  not  con- 
stitute reversible  error. 

5.  Under  the  issues  in  the  ease  presented  it  was  proper  for  the  plaint* 
iff  to  introduce  evidence  to  show  the  condition  of  defendant*s  track  for  a 
reasonable  distance  from  the  place  where  the  accident  occurred. 
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A  dame  in  hd  inatntction  tettinjr  forth  tbst  "  grom  negligeuce  is 
ed  br  the  law  to  l>e  wilful  or  intentional  neKJieence,"  is  erroneous. 

An  inHtraction  in  behalf  of  defendant,  ifrnoring  onp  of  the  dtBpatpd 

npon  which  plaiotiff  bued  his  ctaim,  may  be  modified  by  ths  trisl 
1. 

The  trial  eoart  necenarilT  possesses  some  discretion  as  to  tbe  number 
:baracter  of  Ibe  special  intt-rrogatories  to  be  subinitled  to  the  jury,  and 
e  cue  presented  that  discretion  was  not  abated. 

[Opinion  tiled  February  14,  1890.] 

ff  BRROB  to  the  Cirunit  Coart  of  Montgomery  County ;  the 
I.  J.  J.  Pbilupb,  Judge,  presiding. 

[eeerB.  Morbison  &  Whitukik,  for  plaintiff  in  error. 

[esars.  Bkowh,  Whbblbk  &  Bsown,  for  defendant  in  error. 

'oiTOEK,  J.  This  was  an  action  on  the  case.  The  deciara- 
.  iu  the  first  count  alleged  in  Bnbstance,  Utat  on  the  lllh 

of  March,  1887,  defendant  in  error  was  a  paeaenger  from 
den  to  Litchfield,  od  the  railway  of  plaintiff  in  error,  and 

nBiDg  an  ordinary  complimentary  paas,  upon  the  baek  of 
vh  was  printed:  "This  pass  ia  not  transferable,  and  the 
ion  accepting  it  nseumes  all  riek  of  accident  and  damage  to 
ion  and  baggage."  That  the  company  permitted  ite  track 
le  out  of  repair,  by  being  rough  and  nnoven,  the  ties  being 
en,  the  road  bed  too  narrow  to  support  the  track;  the  rails 
ecome  worn  and  battered  and  split;  and  by  the  use  of  ehort 
i  of  eight  feet,  and  the  insecure  fastenings  of  the  rails, 

by  cars  too  light  to  be  used  on  the  track  at  a  high  rate  of 
:d;  and  that  by  the  nse  of  defective  machinery  and  t)ie 
ning  of  the  cars  at  a  high  and  dangerous  rate  of  speed,  the  ^ 
;  were  derailed,  and  defendant  in  error  was  injured ;  tiie 
md  count  charges  anbetantially  the  same,  except  that  itdid 
set  out  the  pass.  A  plea  of  not  guilty  was  filed  and  cause 
d  by  jury  resulting  in  a  verdict  of  $6,500  in  favor  of  de- 
iant  in  error. 

7e  think  the  evidence  fnlly  warranted  the  Jury  in  finding 
t  the  servants  of  plaintiff  in  error  were  guilty  of  gross 
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'^^giigencQy  and  it  was  npon  the  theory  that  gross  negligence 

^hne  would  warrant  a  i*ecovery  that  the  ease  was  tried,  and 

iflstruc tioa  given.     111.  C.  R.  R.  Co.  v.  Read,  37  III.  484. 

V^arions  errors  are  assigned  which  we  will  notice  in  the 

orde*-  named. in  the  brief  of  plaintiff  in  error.     In  the  exjimi- 

nation  of  the  jury  by  counsel  for  defendant  in  error,  theconrt, 

over  otjection,  permitted  the  following  qoestion  to  be  asked : 

**  "^oiild  the  fact,  if  it  should  be  shown  in  evidence  that  the 

plaintiff  was  riding  on  a  free  pass  at  the  time  of  the  injury, 

intlnence  your  judgment  or  verdict  in  the  case?"    No  chal- 

lengo  was  made  to  any  juror  because  of  the  answer  to  this 

qne^tion,  bonce  it  may  be  assumed  sach  questions  were  asked 

*^^  tlie  sole  purpose  of  affording  information  to  counsel,  upon 

wVucK  to  intelligently  exercise  a  peremptory  challenge,  and 

^^^  Buch  purpose  we  see  no  serious  impropriety  in  the  ques- 
tion. 

^  It  is  said  the  use  of  the  pass  was  a  fact  stated  in  the  declara- 
tion, and  counsel  say:  ^'Oan  it  be  said  that  a  juror  under 
such  circumstances  is  not  to  be  influenced  by  the  fact?  To  so 
bold  is  in  effect  to  hold  that  the  juror  must  disregard  the 
admission  of  the  record,  because  the  facts  alleged  on  the  face 
of  the  declaration  show  that  the  plaintiff  had,  for  a  good  con- 
sideration, contracted  to  release  the  defendant  from  liability 
except  upon  certain  conditions." 

It  was  also  a  fact  stated  in  the  declaration  that  the  defend- 
ant was  a  railway  corporation,  and  it  would  have  been  proper 
to  have  asked  a  juror  if  such  fact  would  influence  his  judg- 
ment or  verdict.  It  is  true,  either  of  these  questions,  if  con- 
fined to  the  literal  meaning  of  the  words,  would  give  no  light 
as  to  the  juror's  feelings  or  prejudices,  but  such  questions  are 
commonly  understood  to  mean,  would  such  facts  in  the  mind 
of  a  juror  have  an  undue  importance  and  hence  improperly 
influence  his  judgment  in  reaching  a  verdict.  While  the 
question  is  not  accurate,  and  is  subject  to  criticism,  we  can 
not  think  it  worked  any  injury  to  plaintiff  in  error. 

Second.     Objection  is  made  to  certain  questions  asked  Dr. 
Banch,  which  were  as  follows: 
Q.     "Is  it  or  not,  ever  true,  that  injury  to  the  spine  from 
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concnssioD,  or  perhaps  otherwise,  of  which  the  patient  may 
for  the  time  be  ignorant  himself,  may  afterward  develop  into 
serious  injury?" 

A.     "  It  is." 

Q.  ^^  Is  it  or  not  a  fact,  that  the  injury  to  this  spine  from 
such  cause,  apparently  unknown  to  the  patient  at  the  time, 
may  develop  sooner  or  later,  weeks  or  months,  perhaps,  after 
the  injury  has  been  received  ? " 

A.  *^  Yes.  In  this  connection  I  would  simply  make  this 
remark,  that  when  I  speak  of  this  injury  to  the  spinal  column, 
I  also  include  the  spinal  marrow  that  is  inside." 

Dr.  Kauch  had,  as  a  physician,  attended  upon  defendant  in 
error  perha[)6  three  weeks  after  the  injury  occurred,  and  from 
that  time  on  for  a  considerable  period,  and  had  already  detailed 
to  the  jury  the  symptoms  he  found,  and  the  opinion  he  had 
formed  in  reference  to  the  character  and  degree  of  the  injury 
received  by  the  defendant  in  error,  hence  we  see  no  objec- 
tion to  these  questions,  except  possibly  that  they  were  leading 
in  form;  but  that  objection  not  having  been  made  upon  the 
trial,  it  is  too  late  to  raise  it  for  the  first  time  in  this  court. 

Third.  It  is  insisted  the  court  admitted  improper  evidence, 
as  stated  by  counsel  for  plaintiff  in  error  npon  this  point 
*'  The  objections  are,  first,  the  testimony  should  have  been 
confined  to  the  condition  of  the  road  at  the  time  of  the  acci* 
dent,  or  at  least  to  a  period  not  later ;  and  second,  the  evidence 
should  have  been  confined  to  that  part  of  the  road  where  the 
accident  did  in  fact  occur."  The  condition  of  the  track  prior 
to  or  after  the  injury,  is  not  material  or  important  except  in 
so  far  as  it  may  tend  to  show  its  condition  at  that  time,  which 
is  the  real  question  for  the  jury  to  determine.  One  Howard, 
a  witness,  had  stated  to  the  jury  that  he  had  passed  over  the 
track  a  few  days  before  the  accident,  and  described  its  condi- 
tion, and  then  stated  that  he  again  saw  the  track  in  July, 
following  March  (the  time  of  the  accident),  and  was  then 
asked  its  condition  as  compared  with  its  condition  at  the  time 
of  the  accident  or  shortly  before,  and  answered  that  he  could 
not  see  any  alteration.  Where  evidence  tends  to  show  the  track 
to  be  in  the  same  condition  shortly  before  and  after  the  acci- 
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dent  occurred,  it  raises  a  presumption  that  it  was  in  the  same 
condition  at  the  time  of  the  accident,  and  hence  bears  upon 
one  of  the  material  qnestions  to  be  determined  by  the  jury. 

Objection  is  also  made  to  the  depositions  of  Schlon  and 
McEcan,  because,  with  evidence  that  was  proper  and  legiti- 
mate in  reference  to  the  condition  of  the  track,  they  also 
spoke  of  what  occurred  when  repairing  the  track,  in  August 
and  September  following  the  accident  The  court,  in  passing 
on  this  objection,  said : 

"While  I  can  not  separate  the  answer  to  a  question,  where 
the  question  is  proper,  very  well — that  which  is  improper  and 
that  which  is  proper— without  breaking  the  connection  of  the 
question,  so  that  it  may  be  misleading  or  misunderstood  by 
the  jury,  I  can  only  say  that  the  question  of  repair  can  not 
affect  the  issue  that  is  trying  in  any  manner  whatever,  because 
the  reason  for  the  repair  may  grow  out  of  so  many  different 
causes,  occurring  at  different  times,  and  with  a  different  pur- 
pose in  view;  that  nothing  can  be  assumed  by  the  jury  in 
consequence  of  that,  and  any  evidence  of  that  character  is 
excluded  from  them  and  not  to  be  considered  by  them  in 
making  up  their  verdict."  The  depositions  were  then  read  to 
the  jury.  Where  there  are  portions  of  an  answer  in  deposi- 
tions that  are  improper,  and  the  jury  are  plainly  told,  as  they 
were  by  the  trial  court  in  this  case,  that  such  evidence  is 
excluded  from  them  and  not  to  be  considered,  we  do  not  think 
it  so  serious  an  error  as  to  justify  a  reversal,  when  it  is  appar- 
ent no  harm  has  resulted,  although  the  better  practice  would 
be  to  eliminate  the  objectionable  features  from  the  deposition 
before  it  is  read  to  the  jury. 

The  second  branch  of  this  objection  is,  that  the  evidence 
should  have  been  confined  to  the  place  where  the  accident 
occurred,  which  place  is  defined  by  counsel  for  plaintiff  in 
error  in  their  brief,  as  "  the  part  of  the  road  where  any  evi- 
dences  conld  be  seen  immediately  after  the  accident,  of  any 
giving  way  of  the  ti*ack  in  any  of  its  parts,  or  evidences  of 
Uie  train  having  left  the  rail."  This  would  doubtless  be  the 
rule  where  the  sole  cause  of  the  accident  is  a  defect  in  the 
track,  which  can  be  located,  such  as  a  defective  culvert,  bridge 
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r  broken  rail.  But  in  the  case  at  bar  it  is  agreed  by  botli 
arties  that  tlio  immediate  cause  of  tlie  dorailrocnt  of  the 
rain  was  the  breaking  of  one  of  the  ear  wheels,  aad  the  cause 
f  such  wheel  breaking!;  ^vas  the  point  in  contention. 

The  plaintiff  iu  error  maiutainud  that  the  wheel  broke  from 
3ine  latent  defect,  under  reasonable  usage  and  Btrain,  and 
fter  it  had  been  properly  tested,  wliile  defendant  in  error 
isisted  the  broken  wheel  was  caused  bj  tho  train  running  too 
apidj;  over  a  rough  and  uneven  track,  thereby  causing  the 
Ai-s  to  oscillate  from  side  to  side,  throwing  the  flange  of  the 
nr  wheel  against  the  rails  with  sach  force,  as,  by  a  constant 
epetition  of  such  blows,  to  break  it  It  was  therefore  proper 
or  dofendant  in  error,  in  seeking  to  sustain  his  theory,  to 
bow  to  the  jury  the  condition  of  tho  track  in  this  respect,  for 
iich  a  distance  from  the  place  of  the  accident  as  would  throw 
ght  n|K>n  this  question. 

Such  inquiry,  however,  shoald  be  limited  by  the  distance 
ver  which  the  dangerous  rate  of  speed  was  maintained,  imme- 
iately  preceding  the  accident,  and  which  fairly  might  be 
egarded  as  one  continuous  act  of  negligence,  and  tlie  imine- 
iate  cause  of  the  breaking  of  the  wheel.  We  think  the 
iquiry  was  governed  by  these  principles,  and  hence  there 
ras  no  error  in  this  respect. 

Fourth.  Error  is  assigned  upon  the  instructions  given  and 
efused.  Tlie  first  and  fonrteenth  instructions  presented  by 
ilaintiff  in  error  attempted  to  define  gross  negligence,  in  the 
ollowing  words:  "That  gross  negligence  is  defined  by  the 
iw  to  be  wilful  or  intentional  negligence."  The  court  struck 
liis  language  out  of  the  first  instruction  and  refused  the  four- 
sentb.  To  sustain  tliis  language  in  the  instructions  tlie  case 
f  T.  W.  &  W.  K.  R.  Co.  V.  Begga,  85  lib  84,  is  relied  on. 
ut  we  fail  to  see  its  bearing  on  tho  case  at  bar.  In  that  case 
lie  court  in  the  opinion  clearly  give  tlie  reason  for  using  the 
inguage  in  reference  to  what  would,  nnder  the  circumstances 
f  tliat  case,  make  the  comjjany  liable.  The  court  say:  "He 
Beggs)  was  traveling  on  a  free  pass  issned  to  one  James  Short, 
nd  not  transferable,  and  passed  hinisetf  as  the  person  named 
1  the  pass.    By  his  fraud  ho  was  riding  on  the  car.    Under 
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each  circamstances  the  company  could  onlj  be  held  liable  for 
gross  Dej^ligerice,  which  would  amount  to  wilful  injury."  If 
we  noderstand  this  language  properly  it  does  not  assert,  as 
contended  by  counsel  for  plaintiff  in  error,  that  gross  negli- 
gence can  nut  exist  without  wilful  injury,  but  that  there  is  a 
degree  of  gross  negligence  which  can  only  arise  from  wilful 
or  intentional  Injury.  But  whatever  may  be  the  true  mean- 
ing of  tlie  language  it  has  no  application  to  the  present  case,  as 
it  is  not  pretended  that  defendant  in  error  was  guilty  of  any 
fraud  in  the  use  of  his  pass,  and  for  the  further  reason  that  we 
have,  in  C,  B.  &  Q.  E.  R  Co.  v.  Johnson,  Adni'r,  103  111.  621, 
a  definition  of  the  term  "gross  negligence,"  with  which  the 
objectionable  language  in  the  instructions  in  the  present  case 
was  wholly  inconsistent.  The  court  in  that  case  say:  ^^ Gross 
negligence  is  the  want  of  slight  diligence."  "  When  there  is 
a  particular  intention  to  injure,  or  a  degree  of  wilful  or  wan- 
ton recklessness,  which  authorizes  the  presumption  of  an 
intention  to  injure  generally,  the  act  ceases  to  be  merely 
negligent  and  becomes  "one  of  violence  or  fraud."  "  In  negli- 
gence there  is  no  purpose  to  do  a  wrongful  act  or  to  omit  the 
pei*formance  of  a  duty."  "Negligence,  even  when  gross,  is 
but  an  omission  of  duty;  it  is  not  designed  and  intentional 
mischief,  although  it  may  be  cogent  evidence  of  such  fact." 
''What  is  less  than  slight  negligence  the  law  takes  no  cogni- 
zance of  as  a  ground  of  action,  and  beyond  gross  negligence 
the  law,  while  recognizing  there  may  be  liability  for  trespass 
because  of  a  particular  intention  to  do  wrong,  or  of  a  degree 
of  wilful  and  wanton  recklessness  which  authorizes  the  pre- 
sumption of  general  intention  to  do  wi*ong,  recognizes  no 
degree  of  negligence." 

Instruction  No.  3  was  properly  modified  because,  as  pre- 
sented, it  entirely  ignored  one  of  the  disputed  facts  upon 
which  defendant  in  error  based  his  right  of  recovery,  i.  e., 
the  dangerous  speed  of  the  train.  As  a  series  we  think  the 
instinctions  fairly  presented  to  the  jury  the  law  of  tlie  case, 
and  that  no  error  of  sufficient  importance  exists  in  them  to 
authorize  a  reversal. 

The  fifth  objection  is  that  the  court  refused  to  submit  to 
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the  jury  certain  questions  for  special  findinge,  and  modifit'd 
others  which  wore  f^veii.  it  would  be  neeleuB  to  state  them 
all.  There  must  of  necessity  bo  a  discretion  in  the  court  as 
to  the  number  and  character  of  special  findings  to  be  sub- 
mitted to  the  jury,  auJ  iinloss  it  is  apparent  that  such  discre- 
tion has  been  abuBed,tu  the  prejudice  of  the  party  cumplaining, 
the  action  of  the  court  should  be  upheld.  After  a  careful 
examination  we  are  satisfied  that  jnetico  has  been  done  ia  this 
respect.  Those  which  the  court  refused  to  submit  to  the 
jury  were  either  calling  for  answers  upon  more  evidcntiaiy 
facts,  or  were  irrelevaut  and  were  objectionable  nnder  the 
rule  announced  in  0.  &  N.  W.  B.  K.  Co.  v.  Dunleavy,  128  III. 
133. 

Ujion  a  careful  consideration  of  the  whole  record  we  are 
satisfied  that  plaintiff  in  error  liad  a  fair  trial,  and  that  justice 
has  been  done. 

The  judgmunt  of  the  Circuit  Court  will  therefore  be  affirmed. 
Jttdgment  t^ffiruud. 


P.  E.  Lewis  et  al. 

V. 

Nanct  R   Flowree,  Admiitistbateix,  etc. 

Praetiee — Apptaltfrom  County  Court. 

An  appeal  to  the  Circuit  Court  from  an  order  eotoFed  by  the  Counlj 
Court,  on  petition  at  aa  adminittnitrii  to  wll  real  eatute,  may  be  granted 
at  any  time  during  the  Uita.    The  tJms.for  appeal  it  not  limtled  Ut  tweutf 

days. 

[Opinion  filed  February  14,  1890.] 

In  brrob  to  the  Circuit  Court  of  Mason  County;  the  Hon. 
L.  Lacbt,  Judge,  presiding. 

Messrs.  I.  K.  Bbowx  and  B.  S.  Pkbtitman,  for  plaintiffs  in 
error. 
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Lewis  T.  Fiowree. 
Messrs.  Wallacb  &  Laokt,  for  defendant  in  error. 

Wall,  J.  This  was  a  proceeding  originating  in  the  County 
Court  of  Mason  County,  npon  a  petition  by  an  administratrix, 
for  leave  to  sell  real  estate  to  pay  debts.  An  order  of  sale 
having  been  entered  according  to  the  petition,  an  appeal  to 
the  Circnit  Court  was  prayed  for  by  the  present  plaintiffs  in 
error,  which  was  granted  "upon  tiling  good  and  sufficient 
appeal  bond  in  the  sum  of  one  hundred  dollars."  This,  as  well 
as  the  order  of  sale,  was  entered  on  the  8th  of  October,  1S8S. 

Afterward,  on  the  30th  of  October,  1888,  being  one  of  the 
days  of  the  same  term  of  court,  the  following  was  entered: 
"And  now  on  this  day  come  the  defendants  herein,  viz.:  Eliza 
Lewis,  alias  Elizabeth  Lewis,  Samuel  Fiowree,  Edward  Lewis, 
Lillie  Lewis  and  Mary  Webb,  by  L  R.  Brown,  their  attorney, 
and  file  appeal  bond  herein,  in  the  penal  sum  of  one  hundred 
dollars,  signed  by  E.  E.  Lewis,  P.  E.  Lewis,  W.  H.  Fiowree, 
S.  C.  Fiowree  and  Lewis  Davenport,  as  security.  And  the 
court  deeming  the  said  bond  good  and  sufficient,  the  same  is 
approved  and  appeal  granted  in  accordance  with  the  pi*ayer 
of  said  defendants." 

In  the  Circuit  Coart  the  administratrix  moved  to  dismiss 

the  appeal  because  the  bond  was  not  filed  within  twenty  days 

of  the  decree  of  sale.     This  motion  was  sustained  and  the 

appeal  dismissed.     Error  is  now  assigned  upon  this  ruling  of 

the  Circuit  Court     The  defendant  in  error  argues  that  the 

matter  is  controlled  by  the  provisions  of  Sec.  124:,  Ch.  3,  K.  S. 

It  was  held  in  Darwin  v.  Jones,  82  111.  107,  that  the  appeal 

must  be  perfected  by  tiling  bond  within  twenty  days  after  the 

entry  of  the  order  or  decree  appealed  from,  and  if  this  appeal 

depended  upon  that  section  it  was  not  properly  perfected.     It 

is  urged,  however,  on  behalf  of  plaintiffs  in  error,  that  the 

appeal  may  be  sustained  under  Sec.   122,  Chap.  87,  R.  S., 

Starr  &  C.  111.  Stat.  729,  which  provides  that  "appeals  may 

be  taken  from  tlie  final  orders,  judgments  and  decrees  of  the 

County   Courts  to   the   Circuit  Courts  of   their  respective 

counties  in  all  matters,  upon  the  appellants  giving  bond  and 

security  in  such  amount  and  upon  such  conditions  as  the  court 

shall  approve,  except  as  otherwise  provided  by  law.'' 
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There  is  no  necessary  repugnance  between  Sec.  124:,  Chap. 
3,  and  the  section  last  quoted.  Both  may  stand  and  either 
may  be  invoked  in  taking  an  appeal  from  the  County  to  tho 
Circuit  Court.  Bruce  v.  Schuyler,  4  Gilm.  221 ;  Fowler  v. 
Firkins,  77  111.  271 ;  Steele  v.  Steele,  89  111.  61. 

Then  the  question  is  as  to  the  true  construction  of  the  last 
named  section — 122,  Chap.  37.  Suppose  reliance  ishad  solely 
upon  the  order  of  October  30th;  can  tlie  appeal  be  sustained? 
The  order  of  October  8th  is  silent  as  to  the  time  when  the 
bond  was  to  be  filed,  and  as  to  the  sureties  thereon,  and  it  may 
be  doubted  whether  that  order  alone  would  have  been  snfli- 
cient  to  support  an  appeal.  Who  was  to  determine  whether 
the  bond  was  filed  in  due  time,  if  the  time  was  not  fixed  by 
statute — or  whether  the  sureties  were  good  for  the  amount? 

Disregarding  the  order  of  October  8th  or  considering  it  as 
interlocutory  merely — the  order  of  October  30th  contains  all 
that  is  requisite  to  authorize  an  appeal.     It  recites  that  a  bond 
in  a  certain  amount  and  with  certain  sureties  had  been  tiled, 
and  that  the  court,  deeming  the  bond  sufiicient,  approved  tho 
same  and  granted  an  appeal  as  prayed.     This  order  is  complete 
in  and  of   itself — and  the  only  question  seems  to  be  whether 
it  was  competent  to  make  it,  or  any  order  granting  an  appeal, 
at  any  time  during  the  term,  though  more  than  twenty  days 
after  entering  the  decree  of  sale.     We  entertain  no  doubt  it 
is  competent  to  do  so  under  Sec.  122,  Ch.  37,  and  whatever 
muaning  may  be  attached  to  the  words  "  except  as  otherwise 
provided  by  law,"  they  were  not  intended  to  limit  the  power 
of  the  court  to  grant  an  appeal  at  any  time  during  the  term 
at  which  the  order  sought  to  be  appealed  from  was  entered. 

Whether  these  words  qualify  the  general  right  of  appeal 
or  merely  the  power  of  the  court  in  reference  to  the  amount 
and  conditions  of  the  bond  so  as  not  to  interfere  with  what 
may  be  "  otherwise  provided  by  law,"  we  need  not  inquire. 
There  is  here  given  express  authority  to  the  County  Court 
to  approve  the  amount  and  conditions  of  the  bond,  and 
impliedly  to  grant  an  appeal  upon  such  terms  as  it  may  thus 
impose,  and  this  is  a  power  which,  by  all  analogies,  may  be 
exercised  at  any  time  during  the  term,  but  not  thereafter,  at 
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yvbieh  the  order  appealed  from  was  made.  It  is  not  limited 
by  the  words  ^'as  in  other  cases,"  contained  in  Sec.  124, 
Ciap.  3. 

If  we  are  correct  in  this  view,  it  was  error  to  dismiss  the 
appeal.    The  judgment  is  reversed  and  the  canse  remanded. 

Jieversed  and  remanded. 


Catherine  Condon,  Guardian,  etc, 

V. 

Julia  Churchman,  Administratrix,  etc. 

(^unr-dian  and  Ward— Settlement— Report— Citation— Chancery  Pro- 
tffdin^  9— Exceptions — Interpleader, 


^-  XTpon  the  citation  of  a  fln^^rdian  to  make  a  report  at  the  instance  of 
tlie  administratrix  of  the  ward,  this  court  holds  that  a  settlement  between 
the  snsirdian  and  ward  at  about  the  time  the  latter  became  of  age,  she  bein^ 
m  poop  health,  nnedacated,  of  weak  mind  and  under  the  influence  of  her 
?''*«'dia.n,  can  not  stand. 

^^  On  appeal  to  the  Circuit  Court  from  an  order  of  a  count j  judge,  en- 
tered, on  the  hearing  upon  a  citation  to  aj^ardian,  the  case  does  not  become 
*  Chancery  proceeding  merely  because  it  is  referred  to  a  master  to  take  tes- 
tunooy,  and  the  judgment  is  called  a  decree  and  is  in  form  appropriate  to 
chanceiy  proceedings. 
^*     In  the  case  presented,  there  being  no  bill  of  exceptions,  at  exception 

^^Ken  to  the  final  judgment  or  rulings^of  the  trial  court,  the  judgment  for 

pUintiiF  can  not  be  disturbed. 

[Opinion  filed  February  14,  1890.] 

Ik  eebor  to  the  Circuit  Court  of  Calhoun  County;  the 
Hon.  G.  W.  Hebdman,  Judge,  presiding. 

Mr.  J.  S.  Carb,  for  plaintiflE  in  error. 

Mr.  T.  J.  Sblby,  for  defendant  in  error. 

Wall,  J.  The  plaintiflE  in  error,  who  was  guardian  of  Mary 
Elizabeth  KliflFens  was  cited  to  make  a  report  at  the  instance 
of  the  adminiirtratrix  of  the  ward.     She  presented  a  report  to 
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the  County  Court  in  response  to  the  citation,  wliich  was  not 
approved,  but  the  court  stated  the  account  and  found  there 
was  due  from  the  guardian  the  sum  of  (10.45,  from  which 
finding  and  judgment  the  administratrix  prosecuted  an  appeal 
to  the  Circuit  Court.  In  the  Circuit  Court  the  cause  was 
referred  to  the  master  in  chancery  to  take  the  testimony. 

As  appears  from  the  record  the  master  reported  certain 
testimony  as  taken  by  him,  and  the  court,  upon  final  hearing, 
charged  the  guardian  with  the  sum  of  $750  in  addition  to  the 
balance  reported  by  the  guardian,  with  six  per  cent  per  annnnv 
from  November  20,  1880,  with  annual  rests,  for  money  real- 
ized by  the  guardian  from  the  sale  of  the  ward's  real  estate, 
and  it  was  ordered  that  the  guardian  pay  to  the  administra- 
trix of  the  ward  the  sum  of  $1,154,  that  being  the  amount 
found  to  be  due  in  that  behalf,  within  sixty  days,  and  that  the 
guardian  pay  the  cost  of  the  proceeding.  Regarding  the 
proof  contained  in  tlie  report  of  the  master,  it  is  somewhat 
uncertain  whether  the  ward  had  attained  the  age  of  eighteen 
years  when  the  real  estate  was  sold,  but  her  exact  age  is  not  a 
controlling  circumstance  in  view  of  the  other  facts  appearing 
from  the  report. 

It  appears  that  on  the  20th  of  November,  1880,  the  ward 
then  being  probably  about,  if  not  a  little  over,  the  age  of 
eighteen  years,  conveyed  the  land  to  the  guardian,  and  that 
the  latter  on  the  same  day  conveyed  to  one  Remain,  who 
paid  her  therefor  the  sum  of  $750.  It  api^ears  also  that  this 
was  in  pursdance  of  an  arrangei  lent  agreed  upon,  before ; 
Romain  having  desired  for  some  time  to  acquire  the  land  but 
the  ward  being  unwilling  to  sell  to  him  direct,  or  at  least 
refusing  to  do  so. 

It  is  not  denied  that  the  guardian  kept  the  money  so 
received,  but  it  is  claimed  that  at  or  near  the  time  of  these 
conveyances  the  guardian  and  ward  settled  all  matters  between 
them,  and  that  the  guardian  was  to  take  the  land  in  payment 
of  all  demands  then  held  against  the  ward,  and  in  further 
consideration  was  to  keep  and  take  care  of  the  ward,  who  was 
then  in  failing  health,  the  remainder  of  her  life  and  give  her 
remains  after  death  a  decent  burial.     It  appears  that   the 
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ward  was  then  in  very  poor  health ;  that  she  was  uneducated, 
not  of  strong  mind  according  to  any  of  tlie  proof,  and  qnite 
the  contrary  according  to  some  of  it;  that  she  was  very  decid- 
edly under  the  influence  and  control  of  the  guardian,  who  was 
iter  gi-andmother,  with   whom  she  then  resided,  as  she  had 
always  during  the  guardianship,  a  period  of   about  eleven 
years,  and  that  the  guardianship  accounts  were  then  unsettled. 
Under  such  circumstances  the  alleged  settlement  can  not  be 
permitted  to  stand.     Carter  v.  Tice,  12'J  III.  277;  Gillett  v. 
Wiley,  126  111.  310  ;  1  Story  Eq.  Jur.,  Sec.  217;  2  Poraeroy's 
Eq.  Jnr.,  Sec.  961. 

Aside  from  this  consideration  of  the  merits  the  judgment 
mast  be  affii-med,  because  there  is  no  bill  of  exceptions  con- 
taining the  evidence  in  the  case,  nor  does  it  appear  that  any 
exception  was  taken  to  the  final  judgment  or  any  of  tlie  rnl- 
iJigs  of  the  court.  This  was  not  a  chancery  proceeding.  If 
Jt  -wcTQ  this  objection  could  not  be  made.  Smith  v.  Ncwland, 
40  111,  100;  C.  A.  W.  Co.  v.  C.  M.  L.  I.  Co.,  57  111.  424. 

It  is  true  the  testimony  was  taken  by  the  master  in  chancery 
nnder  an  order  of  reference  to  him  for  that  purpose,  and  that 
^©  final  judgment  was  called'a  decree  and  is  much  in  the  form 
appropriate  to  chancery  proceedings.  This  does  not  render  it 
a  <^ha.iicery  cause.  It  was,  as  already  stated,  a  mere  citation  in 
"*^  County  Court  upon  the  petition  of  the  administratrix,  and 
taor-o  was  no  occasion  nor  was  there  any  order  to  transform  it. 
It  D^as  necessary  to  except  to  the  rulings  and  final  judg- 
"^^Tit  and  to  preserve  the  evidence  by  bill  of  exceptions,  in 
^'^or  to  review  the  proceedings  in  a  court  of  appellate  juris- 
^i^ition. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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IE  PeESIDEHT    and    TeU3TEE3    OF     THE  TOWIT  Or 
BUSHTILLE 
T. 

Tows  OP  Rdshville  et  al. 

Vaxalion~SlaMu — Oentral  and  Special — CoHtlruelion  qf^Bepeat  hg 

A  ttiitute  will  never  be  beld  to  In  repealed  by  implication  if  anch 
'samption  can  be  BToided  on  wij  reasonable  hypotheai*. 
!.    In  tbe  cose  preiientad,  it  ia  held  that  Sec.  4,  Art  7,  of  the  charter  of 
I  town  in  queation,  in  regard  to  the  diapoeition  of  rood  and  bridge  buea, 
t  not  repeaJpd  by  the  aubteqaent  general  lav  of  1883. 

[Opinion  filed  February  14,  1890.] 

Appeal  from  the  Circuit  Conrt  of  Schnyler  Coanty ;  the 
[>n.  J.  C.  Bagbt,  Judge,  presidiog. 

Mr.  Phillip  E-  Mann,  for  plaintiff  in  error. 

A  general  statute,  without  negative  words,  will  not  repeal 

Q  particular  provisions  of  a  former  one  unless  the  two  acts 

B  irreconcilably  inconsistent.     Covington  v.  City  of  East  St. 

mis,  78  111.  548;  Bruce  v.  Schnjler,  4  GiL  221;  Town  of 

:tawa  v.  La  Salle  County,  12  III.  339. 

"The  repeal  of  &  statute  by  implication  ia  never  permitted 

it  can  be  avoided  on  any  reasonable  hypotliesis."     Bruce  v. 

ihuyler,  4  Gil.  2'il ;  Board  of  Supervisors  v.  Campbell,  43 

.  490 ;  Hume  v.  Gossctt,  43  111.   297 ;  City  of  Chicago  v. 

iiimby.  38  111.  274;  People  v.  Barr,  44  III.  198;  People  ex 

I.  V.  Board  of  Supervisors  of  La  Salle  County,  111  111.  627 ; 

iitz  et  itl.  V.  Kerr,  123  Bt.  659. 

Where  statutes  are  seemingly  repugnant   it  is  the  duty  of 

e  court  so  to  construe  them  that  the  latter  shall  not  repeal 

0  former  by  implication.    Cases  cited,  and  Gunnaresoha  v. 

Lty  of  Sterling,  92  IH.  6t)9. 

The  statute  as  to  powers  of  road  commiesionere  is  genera', 
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and  that  as  to  powers  of  cities  is  special,  and  the  special  laws 
relating  to  cities  are  not  to  be  affected  by  the  general  statute 
as  to  town  officers.    The  People  v.  Snpervisors,  111  III.  527. 

Messrs.  W.  L.  Vandbvbnteb  and  S.  B.  Montgomery,  for 
appellee. 

We  maintain  that  the  act  of  1883  revised  the  whole  sub- 
ject of  the  division  of  taxes  levied  in  snch  incorporated  towns 
as  appellant ;  for  it  applied  by  its  express  terms  to  all  such 
towns,  etc.,  as  have  control  of  the  streets  and  alleys,  and  in 
such  case  snch  revision  repeals  all  former  laws  on  the  subject. 
Devine  v.  Cook  County,  84  111.  590 ;  Culver  v.  Third  National 
Bank,  64  111.  528;  Andrews  v.  The  People,  75  111.  605;  111. 
&  Mich.  Canal  v.  Chicago,  14  111.  334. 

Conger,  J.  John  S.  Stutsman,  during  the  year  1888,  was 
treasurer  and  ex-officio  collector  of  delinquent  taxes  of  Schuy- 
ler county,  and  he  filed  this  bill  of  interpleader,  requiring  the 
president  and  trustees  of  the  town  of  Rushville,  and  the  town 
of  Bushville  (the  former  being  an  incorporated  village  and  the 
latter  the  township),  to  interplead  as  to  the  sum  of  $43.70 — 
being  one-half  of  the  amount  of  the  highway  tax  levied  by  the 
commissioners  of  highways  of  the  town  of  Rushville  on 
property  within  tlie  corporate  limits  of  Rushville  (the  village) 
for  road  and  bridge  purposes. 

The  corporation  relics  npon  Sec.  4,  Art.  7  of  its  charter 
(Private  Laws  of  1869,  Vol.  4,  page  38),  which  is  as  follows : 
'^From  and  after  the  passage  of  this  act,  the  collectors 
of  the  several  townships  in  which  said  town  of  Rushville 
is  located  and  included,  shall,  in  the  collection  of  all  bridge 
or  road  tax  levied  and  collected  for  township  purposes, 
by  township  anthorities,  keep  an  account  of  the  amount  of  all 
snch  taxes  by  them  collected,  on  property  within  the  corporate 
limits  of  said  town  of  Rushville;  and  upon  the  collection 
thereof  shall  pay  to  the  town  treasurer  of  the  town  of  Rush- 
ville such  amonnt  as  shall  have  been  collected  upon  property 
within  the  limits  of  said  town;  and  the  same  shall  be  exclu- 
sively expended  by  said  town  in  improving  the  streets  and 
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ligliways,  and  in  Ijoilding  and  repairing;  the  bridges  witlitn 
Le  corporate  limits  of  the  town;  and  Batd  town  is  liereb; 
nade  a  road  district,  under  the  management  and  control  of 
lio  said  corporation,"  The  town  of  Riishville,  on  the  otlier 
land,  insists  that  the  forui^ing  provision  of  the  charter  has 
xjcn  repealed  and  rendered  nugator;  by  Sec  16  of  the  act 
iiititled  "itoadisUighways  and  BridKes."  See  Session  Laws 
.f  1S83,  p.  136. 

The  last  half  of  said  Sec.  16,  the  only  jmrt  that  is  ^r- 
nanc,  provides:  "  Pruvidcd  tlmt  one-half  the  tax  provided  to 
)e  levied  in  Sec  13  of  '  this  act '  (tax  levied  on  the  propcrty 
)f  the  town  for  road  and  bridge  pnr|>o6es,  Sec.  13  of  said  act), 
ind  collected  for  road  and  bridge  purposes,  on  the  pro|ierty 
yiiig  within  an  incorporated  village,  town  or  city  in  which 
he  streets  and  alleys  are  iindur  the  care  of  the  corporation, 
hall  be  paid  over  to  the  treasurer  of  such  village,  town  or 
lity,  to  be  appropriated  to  the  Improvement  of  the  roadx, 
treets  and  bridges,  either  wilhin  or  without  said  village,  town 
>r  city,  and  within  the  township,  under  the  direction  of  the 
iorporate  anthorities  of  such  village,  town  or  city."  The  Cir- 
;uit  Court  held  that  the  general  law  of  18$3  repealed  the 
orpgoing  provision  of  the  chapter,  and  that  the  corporation 
vas  entitled  to  but  ono-lialf  of  the  highway  taxes  raised  within 
ts  limits,  and  the  correctness  of  such  holding  is  the  onlyques- 
ion  presented  by  the  record. 

Tlie  rules  in  reference  to  a  repeal  by  implication  are:  "A 
>tHtute  will  never  bo  held  to  be  repealed  by  implication  if  it 
tan  be  avoided  on  any  reasonable  hypothesis.  A  statute  will 
lot  be  repealed  by  implication  nnlese  the  snbsequent  act  is  so 
nconsietent  and  repugnant  to  its  provisions  that  the  two  can 
lot  stand  together.  A  subsequent  general  law  will  not,  by 
mplication,  o|>erate  as  a  repeal  of  a  special  law  on  the  same 
lubject,  though  inconsistent  with  it  And  a  re|)oaling  clsnse 
>f  a  general  statute  will  not  repeal  a  special  one  on  the  same 
lubject.  unless  a  clear  intention  is  manifested  that  such  repeal- 
ng  clause  shall  embrace  special  as  well  as  genera!  laws." 
Bruce  v.  Schuyler,  4  Gilm.  221;  Board  of  Supervisors  v. 
:ampl)ell,  42  II!,  490;  Town  of  Ottawa  v.  La  Salle  Co.,  12 
[II.  339;  Bi'tz  v.  Kerr,  123  111.  659. 
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We  eee  no  difficulty  in  holding  that  the  provision  of  the 
charter  of  Knshville  may  be  sustained  and  enforced,  notwith- 
standing the  subsequent  general  law.  It  is  not  unreasonable, 
we  think,  to  say  that  the  legislature  intended,  by  the  law  of 
1883,  to  provide  a  ru1«  applicable  to  all  corporations  not  hav- 
ing any  special  provision  in  their  charters  upon  the  subject, 
bat  did  not  intend  to  interfere  with  provisions  inconsistent 
with  sneh  general  rule  when  found  in  special  charters.  The 
case  of  Butz  v.  Kerr,  supra^  is,  we  think,  very  much  in  prin- 
ciple like  the  one  at  bar. 

The  decree  of  the  Circuit  Court  will  be  reversed,  and  the 

^use  remanded,   with  directions  to  that  court  to  enter  a 

^^ree  for  the  amount  of  money  in  controversy  in  favor  of 

^^Ilants,  the  president  and  trustees  of  the  town  of  Bush- 

Heversed  and  remanded^  with  directions. 


William  A.  Grote 

V. 

Michael  J.  Clerihan. 


NegafiahU     Instrument — Vote — Keal   Property — Contract    of  Sale — 
Atsignment  qf— Failure  qf  Title — Instructions, 

Upon  an  assignment  of  a  contract  for  the  purchase  of  real  estate,  executed 
by  the  vendee,  which  provided  that  the  agreement  was  thereby  sold  by 
the  plaintiff  to  the  defendant,  the  latter  to  assume  all  the  conditions  con- 
tained in  the  original  contract,  the  assignment  also  containing  the  t^rms  of 
payment  by  the  assignee  to  the  assignor,  this  court  holds  that  the  assignor 
did  not  thereby  guarantee  that  the  vendor  in  the  original  contract  would 
faithfully  perform. 

[Opinion  filed  February  14,  1890.] 

In  error  to  the  Circuit  Court  of  Morgan  County;  the  Hon. 
C.  Epleb,  Judge,  presiding. 

Mr.  M.  T.  Lathan,  for  plaintiff  in  error. 


M  Appellate  Couets  op  Illinois. 

>i-  32.]  Orote  t.  Clerih&D. 

Mr.  Geobgk  W.  Smith,  for  defendant  in  error. 

Wall,  J.  The  plaintiff  iu  error  brought  assnmpsit  agHiost 
e  deTendant  in  error  npon  a  promissory  note  for  (100,  bear- 
g  date  Novomber  3,  ISSS,  dne  March  1,  1889.  The  case 
as  tried  bj  tlie  coart,  a  jury  being  waived,  and  it  was  stipn- 
ted  that  all  legal  defen.-es  might  be  proved  under  the  gen- 
a1  issue.  The  finding  was  in  favor  of  defendant  against 
atntiS  for  $100.  Jndgment  went  accordingly. 
The  note  sned  on  was  given  by  defendant  to  the  plaintiff 

part  consideration  for  the  assignment  of  a  written  contract 
r  the  sale  of  a  tract  of  land  by  and  between  Wemple  Broth- 
8  and  the  plaintiff.  Said  contract  bore  date  Angust  25, 
iSS,  and  witncsseth  tliat  Wemple  Brothers  sold  the  land 
iscribcd  for $2, 250 — $200  in  cash,  or  cash  and  ap^irovcd  note, 
le  Maich  1,  1889;  $500  more  was  to  be  paid  March  1,  18S9, 
)on  which  plaintiff  was  to  receive  possession;  but  before  tak- 
g  posecseion  he  should  execute  bis  obligatiou  for  the  balan<'e 

purchase  money,  making  it  a  lien  npon  the  land,  which 
lance  was  to  bear  interest  at  seven  per  cent  after  the  last 
med  date.  The  assigmnent  was  written  on  the  back  of  the 
ntract,  signed  by  both  plaintiff  and  defendant,  and  provided 
at  the  agreement  within  for  the  sale  of  land  was  thereby 
Id  by  the  )>laintiff  to  the  defendant,  the  latter  "  to  assume 
I  the  conditions  contained  in  the  written  agreement,  and  the 
id  Clerihan  (defendant),  was  to  pay  to  the  party  of  the  first 
rt  (plaintiff),  $100,  and  to  give  his  note  or  cash  for  $100  on 
iturday,  November  3,  1888." 

The  cash  payment  of  $100  was  made  and  the  note  sued  on 
18  executed.  The  defense  was  that  there  was  a  failure  of 
le  and  that  defendant  was  not  only  not  bound  to  pay  the 
ite  but  that  it  was  the  duty  of  the  plaintiff  to  refund  the  cash 
yment  of  $100.  The  court  took  that  view  of  the  matter 
d  gave  judgment  as  already  stated. 

It  appeared  that  the  land  was  subject  to  some  incnmbrances 
the  shape  of  jndgment  liens,  but  that  these,  excepting  a 
lall  part  of  the  cost,  had  been  discharged  before  tha  present 
it  was  brought    It  appeared  also  that  there  was  a  disagree- 
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ment  between  Wemple  Brothers  and  the  defendant  as  to 
the  terms  upon  wliich  a  deed  should  be  made  and  as  to  pro- 
tecting defendant  against  the  possible  effect  of  auj  of  said 
liens. 

It  will  be  noticed  the  agreement  does  not  specify  in  so 
many  words  what  soi*t  of  title  should  be  conveyed,  or  indeed, 
that  any  conveyance  should  be  made,  nor  when  the  final  pay- 
ment should  be  absolutely  due.  The  want  of  certainty  in 
these  important  respects  might  produce  controversy  between 
men  of  perfect  integrity  and  the  utmost  ])rudence,  but  what- 
ever might  be  the  result  of  such  an  issue,  we  think  there  is 
nothing' in  this  record  to  bar  the  plaintiff  in  his  suit  upon  the 
note. 

He  merely  sold  his  interest  in  the  contract  to  the  defend- 
ant He  did  not  undertake  that  Wemple  Brothers  should 
^'^ithfnlly  perform  it,  nor  that,  if  they  did,  the  defendant 
^^o\x]i  receive  or  enjoy  any  certain  measure  of  benefit  there- 

fVhatever  rights  wei*e  secured  by  the  contract  passed  from 

.^^^^     plaintiff  to  the  defendant     It  was  open  to  the  defendant 

\K>    <3«3nstrae  it  and  determine  for  himself  what  was  its  legal 

e^^E^i<2t,  and  in  the  absence  of  fraud  it  is  wholly  unimportant 

''^^lother  it  was  worth  more  or  less  than  either  of  the  parties  may 

^^^'V'e  supposed.     The  plaintiff  authorized  the  defendant  to 

dotnand  from  Wemple  Brothers  all    that  he  could   have 

^^manded,  nothing  more  or  less,  but  bound  himself  to  noth- 

^g  in  that  respect     The  defendant  assumed  all  conditions  of 

the  agreement  and  must  look  to  Wemple  Brothers  for  what« 

ever  title  was  called  for  in  and  bv  the  contract 

The  plaintiff  asked  the  court  to  hold  the  following  propo- 
sitions of  law,  but  the  court  refused  to  do  so: 

Ist  '*  That  the  defendant  was  not  entitled  to  a  convey- 
ance in  fee  simple,  but  only  to  such  title  as  Wemple  Broth- 
ers had  at  the  time  of  their  contract  with  plaintiff. 

2d.  That  the  writing  on  the  back  of  the  contract  between 
plaintiff  and  Wemple  Brothers,  signed  by  plaintiff  and  defend- 
ant, is  an  assignmetit  of  the  contract,  and  that  defendant  is 
required  to  look  to  Wemple  Brothers  for  a  conveyance  of  the 
premises. '' 


Appellate  Cocets  op  Illisois. 

il]  Barka*.  Dulejr. 

is  not  necesfiar;  to  dotermine  as  to  the  propriety  of  the 
The  second,  however,  is  applicable  and  correct.  It  siionld 

been  held.     We  are  of  opinion  the  plaintifiE  was  entitled 

2over  and  that  the  judgment  for  defendant  was  orrone- 
The  eame  will  therefore  be  reversed  and  the  canBO 

nded. 

Meverted  and  remanded. 


Michael  Bukke 

V. 

Chableb  C.  Dalet. 

t  Btpair — Injury  to 


.n  action  to  recorer  damage*  for  an  injurj  inflicted  on  plaiotiff'B  borm 
bull  of  defendfuit,  it  i*  \t\A:    Tbut  tbe  avermeDt  that  by  reason 

negligenw  and  default  of  tbe  defendant  in  failing  to  keep  bii  part  of 

fence  in  repair,  tbe  hone  pasaed  into  deFendnnt's  pasture  and  «a« 
was  a  sufficient  aTerutent  that  tbe  results  cbarged  were  caused  by 

gli^nce. 

[Opinion  filed  Febrnarj  14,  1890.] 

•pRAL  from  the  Circuit  Conrt  of  Jersej  Connty;  the  Hon. 
^  Herduait,  Judge,  presiding. 

-.  Thomas  F.  Fekns,  for  appellant. 

iBsrs.  WiLUAM  Bkowh  and  W.  8.  Hat,  for  appellee. 

NOEB,  J.  Id  this  case  a  declaration  was  filed  by  appel- 
n  subetance  alleging  that  appellant  and  appellee  owned 
ning  farms,  and  it  was  the  dnty  of  each  to  maintain  one- 
>f  the  partition  fence  between  the  farms;  that  appellee 
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BG/^li^ently  permitted  hiB  half  of  the  partition  fence  to  bo  get 

out  at    repair  that  in  consequence  thereof  appellant's  hor^e 

escap&d  out  of  the  pastare  where  he  was  feeding  npon  appcl- 

hnt^s  £sLrm^  into  an  adjoining  pastare  on  appellee^s  farm,  and 

was  t;liere  gored  and  killed  by  appellee's  bnll  which  was  run- 

n'lng  sti^  large  in  appellee's  pasture.     A  general  demurrer  was 

sustained  to  this  declaration,  and  appellant,  standing  by  his 

decIa.i-a.-tion,  has  brought  the  record  to  this  court 

Co-nxisel  for  appellee  insist  that  the  demurrer  was  properly 
Bostainod  because  there  is  no  averment  in  the  declaration  that 
appall C5C  had  knowledge  of  the  vicious  propensity  of  his  bull, 
and  that  before  the  owner  of  domestic  animals  such  as  horses, 
cattlo,   dogs,  etc.,  can  be  made  liable  for  injuries  done  by  them 
it  nxiiBt;  be  proven  that  he  had  notice  of  the  inclination  of  the 
partioular  animal  complained  of,  to  commit  such  injuries,  in  all 
^^**^s  ^where  the  animals  are  rightfully  in  the  place  where  they 
"^  the  mischief.     Tliis  may  be  a  correct  statement  of  the  rule, 
but  -We  do  not  think  it  meets  the  case  at  bar.     The  injury  to  ap- 
pellant's property  is  in  the  declaration  charged  to  have  occurred 
-Primarily  from  the  neglect  of  appellee  to  maintain  his  portion  of 
^^e  partition  fence.     The  .straying  of  appellant's  horse  into 
'Appellee's  pasture  and  his  being  gored  by  the  bull,  are  charged 
^  be  the  results  of  such  neglect     The  rule  in  such  cases  is 
*^ted  in  1  Chitty's  PI.  82,  and  is  quoted  and  approved  in 
Hareau  v.  Yanatta,  88  111.  132.    It  is  as  follows :    "  The  owner 
of  domestic  or  other  animals  not  naturally  inclined  to  commit 
mischief,  as  dogs,  horses  and  oxen,  is  not  liable  for  any 
injury  committed  by  them  to  the  person  or  personal  property 
of  another,  unless  it  can  be  shown  that  he  previously  had 
notice  of  the  animals'  mischievous  propensity,  or  that  the 
iDJary  was  attributable  to  some  other  neglect  on  his  part" 
See  also  Saxton  v.  Bacon,  31  Yt  540.    Whether  appellee  could 
have  reasonably  anticipated  the  result  which  flowed  from  his 
neglect  to  maintain  the  partition  fence,  or,  in  other  words, 
whether  the  damages  to  appellant  are  the  natural  and  proxi- 
mate consequence  of  appellant's  negligent  act,  is,  we  think,  a 
question  of  fact  for  the  jory.     The  court  can  not  pronounce 
either  way  as  a  matter  of  law. 


Appellate  Codets  op  Illikoib. 

32.]  M«yer  >.  Hui-e.  Goodoll  A  Co. 

be  decIaratioD  alleges  in  direct 'terma  that  bj  reasun  of 
Deglif^oce  and  default  of  appellee,  the  boree  passed  into 
illee'e  pasture  and  was  gored.  This,  we  think.  iBasiifllcieiit 
ment  that  the  resalta  charged  were  caused  hy  appollee'e 
igence,  and  the  jury  can  determine  from  the  evidence 
tlier  it  IB  BnetaiDed  or  not 

he  judgment  of  the  Circuit  Court  will  be  reversed,  and 
cause  remanded. 

Reversed  and  remanded. 


Hekey  C.  Meteb 

V. 

HnsE,  QooDEix  &  Co. 

dgmtnU—Berertat — Hominal  Damagt$ — Wrilttn  Contract  —  C<m- 
lion  ^—Inttnietioni. 

ii  court  will  not  rereTM  a  jnd^ment  merely  for  the  purpose  of  iter- 
ng  the  recovery  of  oouitnal  dftmagea. 

[Opinion  filed  February  14, 1890.] 

I  BBBoB  to  the  Circuit  Court  of  CasB  County;  the  Hon.  L. 
&r,  Judge,  presiding. 

iessrs.  Hewitt  &  Thaoker,  and  Mobbibon  <&  Whitldck 
[ilaintifiE  in  error. 

!easrs.  Mills  &  MoClitbb,  for  defendants  in  error. 

''all,  J.  This  was  an  action  of  covenant  The  alleged 
ch  was  the  failure  to  build  and  maintain  a  dam  of  earth, 
eet  higli,  in  the  lowest  depreseiun  of  the  ground  on  which 
IB  to  bo  conetmcted.  The  case  was  tried  by  jury,  result- 
in  a  verdict  and  judgment  thereon  for  defendants.  The 
ence  was  conflicting  in  reference  to  the  height  of  tlie  dan 
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in  the  lowest  place,  bnt  there  was  enough  on  behalf  of  defend- 
ants to  warrant  a  finding  for  them  in  this  respect.  The  real 
controversy  is  whether,  conceding  it  was  six  feet  high,  it  was 
constraeted  according  to  contract,  of  earth. 

It  appears  that  a  flood-gate  or  board,  one  foot  high,  was 
put  in  at  the  place  in  dispute,  and  that,  according  to  defend- 
ants' evidence,  the  dam  was  five  and  one-half  feet  high  to 
the  bottom  of  this  flood-gate,  as  it  wast>rigiually  constructed, 
and  that  subsequently  earth  was  thrown  in  front  of  the 
flood-gate  until  practically  on  a  level  with  the  top  of  the 
same.  The  evidence  also  tended  to  show  that  the  flood* 
gate  was  water  tight  before  the  earth  was  filled  in  against  it; 
that  the  purpose  of  it  was  to  let  off  the  surplus  water,  and 
thus  protect  the  dam  while  it  was  green,  and  that  it  had  not 
been  lifted  for  three  or  fonr  years  before  suit  was  brought 
And  there  was  evidence  tending  to  prove  that  the  plaintiff 
had  suffered  no  damage  by  reason  of  tlie  manner  of  the  con- 
Btraetion  of  the  dam. 

It  is  urged  the  court  erred  in  refusing  to  instruct  the' jury 
that  if  the  dam  was  not  constructed  according  to  contract  the 
plaintiff  was  entitled  to  a  recovery.  The  court  did  so  instruct 
in  general  terms,  bnt  refused  to  advise  the  jury  that  if  the 
earthwork  was  only  five  and  one-half  feet  high,  and  the  flood- 
gate placed  above  it,  the  contract  was  not  complied  with. 

There  are  some  technical  objections  to  the  form  and  terms 
of  the  instructions  asked  by  the  plaintiff  on  this  point,  whicii 
perhaps  would  justify  their  refusal,  but  the  court  evidently 
took  the  view  that  if  there  was  no  damage  caused  by  the  use 
of  the  wooden  flood-gate  in  the  first  instance,  and  if  it  was 
then  made  water-tight  and  afterward  filled  in  with  earth  so 
•  that  the  object  and  purpose  of  a  dam  six  feet  higli  was  accom- 
plished, then  the  plaintiff  could  not  recover,  and  so  instructed 
at  the  instance  of  the  defendants.  The  court  was  careful, 
however,  to  insert,  as  a  condition  of  such  non-liability,  that 
no  damage  had  been  done  by  reason  of  such  construction. 
The  position  of  plaintiff  is,  that  as  the  contract  called  for  a 
dam  of  earth,  nothing  else — though  as  good  for  all  purposes 
—will  answer,  and  that  for  such  failure  nominal  damages,  at 
least,  will  be  recoverable* 


Appellate  Codkts  op  Illinois. 
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is  nut  probabto  the  jary  were  misled  by  thoso  instriic- 

to  find  for  defendants  if  there  waa  an;  roat  or  sobstantial 
igeo  cansed  by  their  uon-coinpliauce  with  the  contract,  but 
})erlia[)8  did  underetaud  tliat  if  tliere  was  no  Bach  damage, 

though  the  letter  of  the  undertaking  was  not  fulfilled, 
I  should  be  no  recovery;  and  thus  the  idea  of  nominal 
iges  merely  was  not  presented,  if  not  wholly  excluded. 
Iiis  extent  only,  if  at  all  in  this  respect,  wore  the  iuittruc- 

erroneous. 

it  it  is  well  settled  that  a  jndgment  will  not  he  reversed 
ily  to  permit  nominal  damages  to  bo  recovered,  and  wlicn 
evidence  is  all  cousidered  and  it  is  remembered  that  the 
had  been  tried  twice — the  first  jury  not  being  able  to 
3,  and  the  second  finding  for  the  defendants — we  are  uot 
«sBcd  with  the  belief  that  the  ends  of  justice  require  us 
verse  the  case  for  this  error,  if  error  it  is. 
mnsel  urge,  however,  that  the  instructions  given  for 
[idants  wore  faulty,  because  one  of  them  contained  this 
ossion :  "  And  if  the  jury  further  believe  that  earth  was 
wn  afi^inst  the  wooden  portion  of  said  dam  in  such  a  quan- 
AS  to  make  the  same  substantially  a  dam  of  earth,"  etc., 
another  the  following:  "  And  that  the  dam  as  constructed 
eufficicut  to  hold  water  and  prevent  the  same  from  pass- 
hrongh,  and  was  of  the  requisite  height"  It  is  argned 
the  court  thereby  left  the  constnietion  of  the  contract  to 
ury.  We  think  the  objection  untenable. 
,-  these  expressions,  in  connection  with  tile  context,  the 
t  construed  the  contract,  and  left  the  jury  to  find  as  a  fact 
iher  the  dam,  as  completed,  was  snbetantially  of  earth  and 
le  height  required,  which,  of  course,  was  six  feet  The 
ment  will  be  affirmed. 

Judgment  affirmed. 
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C.  AULTMAN  &  Co. 
V. 

James  A.  Henderson. 

Sal€9 — Engine-— Contract  for  Shipment  and  Delirerp  cf-^Befuml  to 
Accept — OmieMon  nf  Condition — Fraud — Practice  Ad,  i>ec.  34 — Warranty 
— Breach — Evidence — Damages, 

1 .  An  order  calling  for  tiie  shipment  of  an  engine  is  complied  with  by 
an  offer  to  deliver  one  in  the  town  where  the  same  was  written. 

2.  Evidence  can  not  be  admitted  to  prove  that  a  provision  was  frandn- 
iently  omitted  from  an  order,  in  the  absence  of  verification  by  affidavit  in 
conformity  with  Sec  34  of  the  Practice  Act 

3.  Where  a  contract  of  sale  contains  provisions  fixing  the  rights  of  the 
parties  thereto,  in  case,  after  trial,  the  machine  in  question  fails  to  comply 
with  the  warranty  contained  therein,  the  purchaser  can  not  decline  to  re- 
ceive the  same  upon  the  ground  that  the  year  before,  in  other  hands,  it 
failed  to  work  properly. 

4.  A  machine  that  has  been  repaired  will  be  presumed  to  be  in  working 
order  and  it  is  the  duty  of  a  person  ordering  such  a  machine  to  give  it  a 
fair  trial 

[Opinion  filed  February  14,  1890.] 

Appbal  from  the  Circuit  Court  of  Montgomery  County; 
the  Hon.  J.  J.  Phillips,  Judge,  presiding. 

Messrs.  Lake  &  Coopeb,  for  appellants. 

Messrs.  T.  M.  Jbtt  and  A.  N.  Eingsbubt,  for  appellee. 

Wall,  J.     This  was  an  action  of  assumpsit  by  the  appel- 
lant against  the  appellee. 

The  declaration  contained  a  special  count  on  a  written  instru- 
ment signed  by  the  defendant,  bearing  date  July  5,  1888, 
whereby  he  requested  the  plaintiff  to  ship  to  him,  in  care  of 
the  agent  of  plaintiff  at  Harvell,  Illinois,  on  or  before  July 
12,  1888,  one  No.  12  Monitor  engine,  with  self  guide,  and  the 
fixtures  and  extras  usually  furnished  by  plaintiff,  in  consider- 
ation whereof  he  agreed  to  receive  said  engine  on  arrival, 
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)JGCt  to  the  conditions  of  the  warranty  printed  below,  nnd  to 
Y  ¥600  at  the  time  and  place  of  delivery,  and  to  deliver  an 
1  engine  of  his  as  additional  {laymenL  The  money  payment 
i8  to  be  made  by  the  execution  of  hie  two  piomiBEory  notes, 
yable  at  certain  apecified  times  and  bearing  six  per  cent 
crest,  which  notea  were  to  be  secured  by  a  mortji^ge  on  tho 
jperty  sold.  It  was  averred  that  the  plaintiff  furnished  tho 
;ine  at  the  time  and  place  named  in  the  contract,  and  that 
Fendant  refused  to  accept  and  pay  the  money  or  execute  tho 
tea  and  deliver  the  old  engine. 

The  pleas  were,  lirst,  tlie  f^eneral  issue ;  second,  a  special 
la  averring  a  breach  of  warranty  in  this,  that  the  engine  was 
t  well  conetrncteil  and  wunid  not  work  proi>erly.  Tlie  case 
s  tried  by  the  court,  a  jury  being  waived,  and  the  issues  were 
md  for  the  defendant,  upon  which  judgment  went  against 
i  plaintiff  for  cost.  Error  is  now  assigned  upon  the  rnlinga 
the  court  in  reference  to  the  admission  of  evidence  and  in 
finding  the  qiiestionaof  factarising  on  the  evidence. 
Tbe  plaintiff  proved  the  written  order  set  oat  in  the  decla- 
:ion  and  that  an  engine  snch  as  described  in  the  order  was 
tbe  place  named  on  and  before  the  day  specified.  It 
peared  that  this  engine  was  there  when  the  contract  wns 
ide  and  the  order  signed,  and  that  as  a  matter  of  fact  the 
[itraet  was  with  reference  to  this  particnlar  engine.  It  is 
listed  by  appellee  that  the  plaintiff  failed  to  prove  a  com- 
anco  with  the  order  which  called  for  the  shipment  by  the 
ftintifi  to  the  place  named  of  the  engine  dcFcribed,  and  tliat 
;h  a  request  would  not  be  complied  with  by  furnishing 
the  place  named  an  engine  which  was  already  then  in  the 
Lintifi'e  possession. 

The  order  does  not  specify  where  the  engine  is  to  be  shipjxjd 
)m  nor  by  what  route  it  shall  come,  and  manifestly  these 
ire  matters  of  no  importance  to  the  defendant  if  he  got,  at 
}  time  and  place  named,  the  article  be  bargained  for. 
By  the  mere  letter  of  the  order  it  required  tlie  plaintiff 
'.reafter  to  ship  to  the  place  named,  by  the  route  to  be 
ected  by  the  plaintiff,  the  engine  therein  described.  This 
>uld  imply  that  the  agency  of  a  carrier  was  to  be  called  in 
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aid  and  that  the  engine  was  thereby  to  be  transported  some 
distance,  long  or  short,  to  the  place  named — but  it  would 
hardly  be  reasonable  to  say  that  the  plaintiff  could  not  have 
performed  this  transaction  by  an  agency  of  his  own  without 
resorting  to  the  service  of  a  carrier,  nor  that  it  was  necessary 
that  the  article  should  have  been  brought  from  any  particular 
place. 

The  spirit  of  the  contract  and  tlie  essential  point  in  this 
re8^)ect  was  that  at  the  time  and  place  fixed,  an  article  as 
described  should  be  in  readiness  for  the  defendant.  Counsel 
for  appellant  argue  that  tiiere  was  an  attempt  here  to  modify 
and  vary  the  terms  of  the  writing  by  parol.  The  argument 
is  somewhat  plausible  but  unsound.  It  does  appear  that  the 
parties  contracted  in  reference  to  this  very  engine  and  while 
the  order  called  for  an  engine  to  be  shipped,  it  was  intended 
all  the  while  to  refer  to  this  engine;  but  this  is  unimportant. 
The  real  question  is  as  already  stated,  whether  the  plaintiff 
substantially  complied  with  the  contract  by  furnishing  an 
engine  which  had  already  been  shipped,  and  was  there  when 
the  order  was  made.  This  question  must  be  answered  affirm- 
atively, and  it  is  not  necessary  to  consider  the  parol  proof 
that  the  |)artie8  intended  the  contract  to  refer  to  the  engine 
in  controversy.  By  the  proof  stated  the  defendant  was 
placed  in  default,  and  he  was  called  upon  to  show  some  excuse 
for  his  non-compliance  with  the  contract. 

This  he  sought  to  do  by  showing,  first,  that  the  written 
order  omitted  a  provision  mutually  agreed  upon  that  the 
defendant  should  have  the  right  to  countermand  the  order  by 
or  before  the  12th  of  July;  that  this  omission  was  through 
the  fraud  of  plaintiff's  agent  and  unknown  to  defendant,  and 
that  the  defendant  did  countermand  the  order  within  the  time  ; 
and,  second,  that  the  engine  would  not  work  well.  The 
defendant  testified  that  he  reserved  the  right  to  countermand 
the  order,  and  that  the  order  was  so  read  to  him  by  the  agent 
of  the  plaintiff  by  whom  it  was  written  out,  and  that  while 
defendant  had  a  copy  and  could  read,  yet  he  did  not  read  it 
before  signing  nor  after,  but  supposing  he  had  the  right  to 
eountermand,  he  did  so  with'n  the  time  limited. 
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Tliere  is  no  diepate  that  lie  counlermandod,  bat  the  qnes- 
tion  is  wliether  he  Jiad  sncli  riglit.  He  certainly  had  not 
ander  the  terms  of  the  order  as  written,  nor  would  it  be  com- 
()eteDt  b;  oral  proof  to  vary  the  writinji;  so  as  to  show  that  a 
positive  and  definite  provision  was  really  subject  to  a  condi- 
tion rendering  it  wholly  optional  with  the  defendant  whether 
to  make  the  purchase  or  noL 

The  offered  proof  tended  to  show  that  the  instrument  was 
wholly  void  and  not  binding  upon  tlio  defendant,  because  a 
substantial  feature  of  it  was  fraudulently  omitted  by  tlie  agent 
of  the  plaintiff.  If  so,  and  if  defendant  exercised  proper  dili- 
gence to  know  the  contents  of  the  paper  before  signing  it  and 
was  deceived,  he  might  well  place  his  defense  upon  the  ground 
that  he  did  not  execute  the  order  as  it  now  appears.  £nt  to 
do  this  it  was  necessary  that  he  should  verify  his  plea  by  affi- 
davit, according  to  the  provision  of  Sec.  34  of  the  Practice 
Act  In  Lockridge  v,  Nuckolls,  25  111,  178,  the  Supreme 
Court  say,  that  under  this  section  "  it  has  been  uniformly  held 
that  the  party  is  not  permitted  to  deny  the  execution  of  the  ' 
instrument,  or  pnt  tlie  other  party  to  its  proof,  except  in  the 
mode  prescribed.  Until  that  provision  is  complied  with,  the 
mere  production  of  the  instrnment  proves  itself  without 
further  evidence.  And  when  admitted  in  evidence  the  maker 
has  no  right  to  deny  or  rebut  by  evidence  the  genuineness  of 
its  execution."  The  plaintiff  objected  to  this  evidence  but 
was  overmJed.  There  being  no  plea  verified  by  affidavit 
denying  the  execution  of  the  instrument  in  writing  sued  on, 
this  evidence  was  incompetent,  and  is  not  to  be  considered  in 
support  of  the  defense. 

As  to  the  second  ground,  theevidonce  tended  to  show  that 
the  engine  would  not  work  well  when  in  the  posBession  of  one 
Caldwell,  a  former  purchaser,  by  whom  it  was  returned  to  the 
plaintiff.  This  was  during  the  previous  year,  and  there  was 
some  conflict  in  the  proof  as  to  the  performance  of  the  engine 
!it  that  time.  It  appeared  that  since  then  it  had  been  over- 
hanled  and  put  in  good  order,  and  tlie  fair  inference  is,  that 
whatever  defects  there  may  have  been  when  in  Caldwell's 
possession,  it  was  reasonably   fit  for  use  when  the  defendant 
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bargained  for  it  On  referring  to  the  terms  of  the  order  it 
will  be  found  that,  in  case  the  engine,  after  trial,  failed  to  fill 
the  warrai>t3',  the  purchaser  was  required  to  notify  the  agent 
and  an  opportunity  was  to  be  afforded  to  remedy  the  dL'fect, 
and  if  it  could  not  be  made  to  fill  the  warranty,  that  part 
which  failed  should  be  returned  and  another  furnished,  which 
should  i^rform  the  work,  or  the  money  and  notes  should  be 
returned  and  no  further  claim  should  be  made  on  the  vendor. 
In  view  of  this  provision  of  the  contract,  the  defendant  was 
not  justified  in  refusing  to  take  the  engine  because  it  had  not 
worked  well  when  in  the  hands  of  Caldwell  the  year  before- 
It  had  since  been  put  in  repair  and  was  apparently  and  pre- 
sumably in  condition  for  effective  service,  and  under  the  plain 
terms  of  the  contract  it  was  the  duty  of  the  purchaser  to  take 
it  and  give  it  a  fair  trial. 

If  it  failed  the  vendor  would  h^ive  the  right  to  make  it 
good  and  sufficient  or  to  return  the  consideration.  Had  it 
been  palpably  worthless,  so  that  any  effort  to  work  it  was  sure 
to  fail,  and  useless  expense  and  delay  sure  to  follow,  the  case 
would  be  quite  different,  and  in  that  event  it  may  be  the  law 
would  warrant  the  course  taken  by  tlie  disfendant.  Upon  tlie 
facts  as  they  appear  in  the*  record,  we  are  of  opinion  the  find- 
ing should  have  been  for  the  plaintiff.  It  is  urged,  however, 
that  at  most,  the  plaintiff  was  entitled  to  merely  nominal 
damages,  and  that  the  judgment  ought  not  to  be  reversed  to 
enable  such  recovery.  This  position  rests  upon  the  assump- 
tion that  the  damages  would  be  the  difference  between  the 
contract  price  and  the  market  value  of  the  article.  This 
engine  was  not  a  new  one  and  if  it  were  it  does  not  appear 
that  it  would  have  had  a  market  price  at  the  place  of  delivery. 

It  is  not  proved  nor  is  it  reasonable  to  in 'or  that  a  second- 
hand article  had  a  market  value  capable  of  ascertainment.  It 
is  probable  that  while  it  might  have  been  substantially  as  use- 
ful as  if  new,  yet  it  could  not  readily  be  sold  because  it  was 
not  new.  It  is  therefore  impossible  to  say  that  if  the  plaint- 
iff was  required  to  keep  the  engine  his  damages  would  be 
only  nominal.  We  are  not  to  bo  understood,  however,  to  hold 
that  plaintiff  was,  upon  the  facts  stated,  required  to  retain  the 
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pro{)ert7  and  recover  damages  for  the  failure  of  defendant  to 
receive  and  pay  for  it 

Where  a  vendee  sues  a  vendor  for  the  non-delivery  of  goods, 
the  measure  of  damages  is  usually  the  difference  between  the 
contract  price  and  the  market  value  at  the  time  the  goods 
should  have  been  delivered. 

Whore  a  vendor  sues  a  vendee  for  goods  which  have  been 
delivered  ho  may  of  course  recover  the  contract  price,  but 
where  there  has  been  no  delivery  the  vendor  may  store  the 
goods  for  the  vendee,  giving  him  notice  that  he  has  done  so 
and  recover  the  full  contract  price,  or  he  may  keep  the  goods 
and  recover  the  excess  of  the  contract  price  above  the  market 
price  at  the  time  and  place  of  delivery,  or  he  may  upon  notice 
to  the  vendee  proceed  to  sell  the  goods  in  their  then  condition, 
for  the  best  price  obtainable,  and  recover  the  loss  if  the  goods 
fail  to  bring  the  contract  price.  Bagley  v.  Findlay,  82  111. 
524;  Parsons  on  Contracts,  Vol.2,  page  484,  3d  Ed.;  Sedg- 
wick on  Measure  of  Damages,  3d  Ed.,  296. 

As  the  case  must  be  liried  again  we  need  express  no  opinion 
as  to  the  proper  measure  of  damages  in  the  event  of  recovery. 
The  judgment  will  be  reversed  and  the  cause  remanded. 

lieveraed  and  remanded. 


William  Sharp  et  al. 

V. 

H.  A.  Smith  et  al. 


Master  and  Servnnt—Lahor  and  Material — Recoverjffor — School  Direct- 
ors— Liabilify  as  Individuals, 

In  an  action  upon  a  contract  containing  the  namefl  of  certain  individuals, 
the  language  thereof  indicating  that  they  were  at  the  time  of  its  execution 
school  directors  of  the  district  in  question,  but  not  that  they  were  acting 
in  such  capacity,  this  court  holds  that  they  were  individually  liable 
thereon,  and  declines  to  interfere  with  the  verdict  for  the  plaintiffs. 


[Opinion  filed  February  14,  1890.] 
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Appeal  from  the  County  Court  of  Moultrie  County ;  the 
Hon.  H.  W.  Mil? OS,  Judge,  presiding. 

Mr.  John  B.  Eden,  for  appellants. 

Tlie  law  seems  to  be  well  settled,  that  where  the  officers  of 
a  mnnicipal  corporation  enter  into  a  contract  or  engagement 
in  connection  with  a  subject  fairly  witliin  the  scope  of  their 
authority,  it  shall  be  intended  to  have  been  done  officially, 
unless  they  made  an  express  agreement  to  become  personally 
liable,  though  they  exceed  their  own  authority.  Duncan  v. 
Niles,  32  111.  632;  Mann  v.  Bichardson^  66  III.  481;  Broad- 
well  V.  Chapin  et  al.,  2  111.  App.  511;  Burrows  on  Public 
Securities,  page  12. 

Mr.  F.  M.  Hakbaugh,  for  appellees. 

CoNGEB,  J.  This  was  an  action  of  assumpsit  with  special 
count  upon  the  written  contract  which  appears  below,  and 
common  counts  for  work  and  labor,  and  the  money  counts, 
etc.  Plea  general  issue,  trial  by  the  court  and  judgment  for 
appellees  for  $224.60. 

Upon  the  trial  appellees  offered  in  evidence  the  following 
contract:  "This  contract  made  and  entered  into  this  11th  day 
of  August,  A.  D.  1888,  by  and  between  Hugh  A.  Smith  and 
Biley  W.  Creech,  parties  of  the  first  part,  and  William  Sharp, 
Joshua  Coplin  and  Christopher  Monroe,  directors  of  district 
No.  two  (2)  in  township  No.  fourteen  (14),  range  five  (5)  east 
of  the  3d  principal  meridian,  in  the  county  of  Moultrie  and 
State  of  Illinois,  parties  of  tlie  second  part,  witnesseth  that 
parties  of  the  first  part  hereby  agree  to  furnish  all  material, 
and  in  good,  workmanlike  manner  build  and  fully  complete  a 
brick  school  house  in  said  district,  according  to  plans  and 
specifications  herewith  made  a  part  of  this  contract,  subject  to 
any  alterations  mutually  agreed  upon,  before  or  during  the 
erection  of  said  building.  In  consideration  of  the  above 
agreement,  the  parties  of  the  second  part  agree  to  and  with  the 
parties  of  the  first  part,  to  pay  them  the  sum  of  $924.60  in  the 
following  manner:  to  pay  for  brick  and  lumber  as  the  same  is 

Yoi.  XXXII    23 
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L'ercd  upoD  tlio  groand ;  balance  npon  the  completion  and 
ptance  of  the  said  bnilding.  Subscribed  to  by  us  this 
and  dHt3  above  written. 

W.  oSh,  }  CoDtractore. 

"  Wh.  Shakp,        1 
"  Joshua  Coplin,  V  Directors." 
*'  Cheis.  Moneok,  j 
:  was  agreed  between  the  parties  on  tlie  trial  that  prior 
le  making  of  Baid  contract,  the  legal  voters  of  said  district 

2  had  at  a  legal  election  voted  the  snm  of  $700  to  bnild 
hool  house  in  said  district,  and  that  appellees  had  built  the 
Be  according  to  contract,  and  had  been  paid  to  the  extent 
<700  hj  orders  drawn  hy  appellants  as  school  directors  of 

district  No.  2  on  the  township  treasurer  of  said  township; 

soon  after  the  completion  of  the  school  honse  Sharp  and 
lin  (Monroe  having  resigned)  issned  an  order  as  directors 
he  treasurer  for  the  balance  remaining  due  npon  the  con- 
t,  and  delivered  the  same  to  appellees,  bnt  that  the  pay- 
it  of  tho  same  was  enjoined  by  bill  brought  by  some  of 

taxpayers  of  the  district,  bo  that  such  order  never  was 
Appellants  are  sned  as  individuals  and  the  conrt  below 
I  them  liable  as  such,  and  the  correctness  of  that  judgment 
inds  npon  tho  question  whether  the  contract  binds  them 
vidually  or  only  tho  district  of  which  they  were  directors, 
^e  are  inclined  to  tliink  that  appellants  are  individually 
e  npon  the  contract  in  qneetton  under  the  rnle  as 
)nnced  in  Powers  v.  Briggs,  79  III.  493.  In  that  case  tho 
OS  of  the  promisors  did  not  appear  at  all  in  the  body  of 
instrinnent, the  langnage  being:  "We,  the  tnieteeeof  the 
enth  Presbyterian  Church,  promise  to  pay,"  etc.,  while  in 
case  at  bar  the  names  of  appellants  appear  in  the  body  of 
contract  as  contracting  parties,  followed,  it  is  tme,  by  tho 
ds,  "Directors  of  District  Ko.  2,"  etc.,  bnt  these  words  can 
'  be  regarded  as  descriptive.  Tliere  are  no  words  in  the 
ract  implying  an  undertaking  on  tho  part  of  the  district, 

latter  is  not  aseumed  tc  be  acting  by  or  throngh  appel- 
i,  nor  does  it  appear  tliey  are  acting  for  or  on  behalf  of 
district 
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The  language  indicated  that  appellants  were  directors  of  the 
district  when  they  executed  the  contract,  but  not  that  they 
were  acting  for  and  on  behalf  of  the  district,  or  intending  to 
make  the  instrument  the  contract  of  the  district  The  case  is 
not  like  that  of  !N'ew  Market  Savings  Bank  v.  Oillet,  100  HI. 
254,  for  in  that  case  the  language  used  in  the  body  of  the 
note  and  attached  to  the  signature  was  the  proper  corpoi-ate 
name  of  the  society  for  and  in  the  name  of  which  the  signers 
thereof,  as  trustees,  were  acting.  The  case  at  bar  would  have 
been  like  that,  if  the  language  used  had  been,  instead  of  the 
individual  names  of  appellants,  the  corporate  name  of  the 
district,  viz. :  "  School  Directors  of  District  No.  2,"  etc. 

We  do  not  mean  to  be  understood  that  the  mere  omission 
of  the  word  "  school,"  has  changed  the  liability,  for  had  the 
contract  represented  one  of  the  contracting  parties  as  direct- 
ors of  district  No.  2,  omitting  their  names  from  the  body  of 
tlie  contract,  it  might  be  still  regarded  as  the  contract  of  the 
district,  notwithstanding  the  omission  of  the  word  *'  school." 

The  judgment  of  the  County  Court  will  be  affirmed. 

Judgment  affi/rmed. 


V. 

Chicago  <fc  Alton  Railroad  Company. 

Sailroads — StattUory  Signals — Crossings — Personal  Injuries^Adja- 
cent  Field. 

The  plain  object  of  the  statnte  requiring  railroad  co^ipanies  \o  give  tdg- 
nalfl  at  highway  crossing's  is  to  protect  persons  who  maj  be  abont  to  crora 
the  track  and  to  obviate  danger  of  collisions.  Failure  to  comply  with  the 
statute  does  not  render  a  company  liable  to  a  person  injured  in  an  adjacent 
field  by  reason  thereof. 

[Opinion  filed  February  14,  1890.] 

In  erbob  to  the  Circuit  C^rt  of  McLean  County;  the  Hon. 
A.  Sami*le,  Judge,  presiding. 


Charles  A.  Williams  47  m 
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Mr.  Thohab  F.  Tipton,  for  plaiutiS  in  eri*or. 
Messrs.  Wiluams  &  Capek,  for  dofendant  in  error. 


I    I 


c 

t 


»i 


\  1 
I  I 


Waix,  J.  The  declaration  alleged  that  plaintiff  was  plow- 
ing in  a  field  adjacent  to  the  defendant's  railroad  track  and  a 
short  distance  from  the  crossing  of  a  public  highway;  that  a 
train  approached  from  the  northeast  and  failed  to  give  the 
statutory  signal  by  soauding  whistle  or  ringing  bell  for  a  dis- 
tance of  eighty  rods  before  the  crossing  was  reached;  that  be- 
tween the  point  where  the  plaintiff  was  at  work  and  said  cross- 
ing there  was  a  curve  in  the  track  iind  by  reason  thereof  and 
of  intervening  trees  and  vegetation  the  train  was  not  visible 
from  plaintiff's  standpoint  until  it  had  passed  the  crossing  and 
was  quite  near  him;  and  because  of  its  sudden  appearance  and 
proximity  without  warning  his  horses  became  frightened, 
causing  him  to  receive  a  serious  bodily  hurt. 

Liability  is  predicated  upon  the  assumed  duty  of  the  com- 
pany to  give  said  signal  for  the  warning  and  protection  of  the 
plaintiff  under  the  cbcumstances  stated  and  upon  negligence 
from  the  omission  to  do  so.  The  Circuit  Court  sustained  a 
demuri*er  to  the  declaration  upon  which  ruling  error  is  as- 
signed. The  statute  reads  as  follows,  Par.  68,  Ch.  114,  S. 
&  C.  Stat.  1935 : 

^'  Every  railroad  corporation  shall  cause  a  bell  of  at  least 
thirty  pounds  weight  and  a  steam  whistle  placed  and  kept  on 
each  locomotive  engine,  and  shall  cause  the  same  to  be  rung 
or  whistled  by  the  engineer  or  fireman  at  the  distance  of  at 
least  eighty  rods  from  the  place  where  the  railroad  crosses  or 
intersects  any  public  highway,  and  shall  be  kept  ringing  or 
whistling  until  such  highway  is  reached." 

The  declaration  alleges  that  it  was  negligence  not  to  give 
the  signal,  and  by  reason  of  the  signal  not  being  given  the  in- 
jury was  occasioned,  and  it  seems  to  be  argued  that  as  the 
demurrer  admits  the  truth  of  the  matter  so  alleged,  it  admits 
negligence.  The  demurrer  admits  the  truth  of  all  matters  of 
fact  which  are  well  pleaded;  but  not  necessarily  all  conclu- 
sions that  may  be  therein  drawn  from  stated  facts.     The  point 


Third  District — November  Term,  1889.   341 

WillianiB  y.  C.  &  A.  R.  R.  Co. 

1161*6  is  whether  the  failure  to  comply  with  the  statute  is  neg- 
ligence with  respect  to  one  situated  as  was  the  plaintiff. 

It  has  uniformly  been  held  that  with  respect  to  persons  and 
animals  crossing  or  about  to  cross  the  railroad  over  the  high- 
way the  omission  to  give  the  signal  was  negligence  and  if  it 
occasioned  injury  at  such  crossing  an  action  would  lie,  and  in 
T.,  W.  &  W.  R  E.  Co.  V.  Furgusson,  42  HI.  449,  recovery 
was  sustained  where  an  animal  was  killed,  not  on  the  crossing, 
but  a  short  distance  from  it  and  in  the  direction  in  which  the 
train  was  approaching,  in  an  open  unfenced  space  within  the 
limits  of  a  station.  There  the. court  regarded  the  case  as  be- 
ing witliin  the  same  consideration  as  though  the  animal  bad 
been  on  the  crossing  and  seemed  to  place  no  little  stress  upon 
the  provision  in  the  statute  then  in  force  that  the  road  should 
'^be  liable  for  all  damages  which  shall  be  sustained  by  any 
person  by  reason  of  such  neglect."  It  is  to  be  noted  that  in 
the  revision  of  1874,  this  clause  was  omitted. 

In  liowena  v.  St.  P.,  M.  &  0.  R  R  Co.,  62  Wis.  178,  such 
a  statutory  provision  was  held  to  afford  its  protection  to  a 
traveler  on  a  highway  running  parallel  with  the  railroad,  and 
other  cases  somewhat  like  the  Wisconsin  case  can  be  found  in 
other  State  reports.  On  the  other  hand  it  was  held  in 
O'Donnell  v.  Providence  ife  C.  R  R,  6  R  I.  211,  that  such  a 
statute  is  intended  to  protect  persons  about  to  cross  the  rail- 
road at  a  highway,  and  can  not  be  made  the  ground  of  an 
action  by  one  who  is  injured  while  walking  along  the  railroad 
track,  not  at  a  crossing.  A  similar  view  was  held  in  E.  T.  V. 
&  G.  R  R  Co.  V.  Feathers,  10  Lea,  103,  where  the  plaintiff 
was  riding  horseback  along  a  highway  running  near  to  and 
parallel  with  the  railroad  and  was  injured  by  reason  of  the 
fright  of  the  horse  occasioned  by  the  unannounced  appear- 
ance of  the  train.  So  also  in  St.  L.  &  S.  F.  R  R  Co.  v. 
Paine,  29  Kan.  160,  where  the  plaintiff's  team  being  near  the 
railroad,  but  not  on  or  approaching  the  crossing,  was  fright- 
ened by  the  train,  no  signal  of  its  coming  being  given. 
Thompson  on  Neg.,  Vol.  1,  page  452,  and  cases  there  cited; 
Shearman  and  Bedfield  on  Negligence,  Sec.  485. 

In  the  case  of  W.,  St.  L.  &  P.  R  R  Co.  v.  Neikirk,  15 
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111.  App.  172,  the  plaintiff  had  been  working  with  his  team 
on  the  right  of  way  of  the  railroad  some  distance  from  a 
highway  crossing  and  in  attempting  to  cross  the  railroad  at  a 
private  crossing  the  team  was  run  upon  by  a  train  which  was 
passing,  and  it  was  insisted  that  bccaase  the  signal  had  not 
been  given  before  reaching  the  highway  crossing  there  was 
negligence  producing  the  injury  and  of  which  the  plaintiff 
might  rightfully  com  plain,  as,  if  the  signal  had  been  given,  his 
attention  would  have  been  attracted  to  the  approach  of  the 
train  and  the  accident  thereby  avoided;  but  the  court  remarked 
''  The  statute  requiring  the  ringing  of  the  bell  or  the  blowing 
of  the  whistle  on  approaching  a  highway  crossing  was  de- 
signed for  the  protection  of  persons  crossing  the  track  on  the 
highway  and  not  for  the  safety  of  those  crossing  at  a  distance 
therefrom  over  private  crossings  consti*ucted  by  the  railroad 
for  their  convenience." 

In  C.  &  E.  I.  R  R  Co.  v.  McKnight,  16  111.  App.  596,  the 
l^erson  injured  was  riding  on  a  han  Iciir  over  the  defendant's 
track,  and  was  struck  by  a  train  coming  in  the  op|>o8ite  direc- 
tion and  it  was  claimed  there  was  negligence  in  the  failure  to 
give  the  signal  before  reaching  a  highway  crossing.  But 
the  court  said:  "The  deceased  was  not  injured  at  the 
crossing  and  does  not  come  within  the  meaning  of  that  statute. 
That  statute  was  intended  to  protect  persons  in  crossing  and 
has  no  reference  to  cases  like  this  where  the  injury  occurred 
on  the  railroad  track  of  appellant.  The  omission  to  comply 
with  the  statute  can  not  in  a  case  like  this  be  set  up  as  a 
ground  of  recovery."  ' 

The  principle  involved  in  the  two  cases  last  cited  seems  to 
be  substantially  the  same  as  in  the  present,  and  we  are  content 
witli  the  conclusions  therein.  The  statute  simply  makes  it 
the  duty  of  the  company  to  give  the  signal  when  approaching 
a  highway  crossing.  It  is  to  begin  at  the  distance  of  eighty 
rods  from  and  to  continue  up  to  the  crossing.  The  plain 
manifest  object  was  to  protect  by  a  required  warning  those 
who  might  be  about  to  cross  the  railroad  over  the  highway, 
so  that  the  danger  of  collision  at  such  crossings  might  be 
obviated. 
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The  case  of  a  person  working  with  a  team  near  the  railroad, 

but  not  about  to  cross  over  a  liip;liway,  who  might,  or  might 

noty  if  ixe  heard  the  signal,  have  secured  his  team  or  got  a  safe 

d^fitaaco     away,  was  evidently  not  in  mind  and  not  intended 

tole  pi-ovided  for.     It  would  be  difficult,  if  not  impossible, 

to  Dialer    the  statutory  provision  uniformly  nseful  as  to  persons 

sitnated    as  was  the  plaintiff,  and  in  other  similar  situations.    It 

18  practi<5able  to  apply  it  uniformly  in  all  cases  at  highway 
croeein^-^. 

"  o  tli  jnt  the  construction  contended  for  by  plaintiflE  strained, 

ODnat\ix-^I  and  not  within  the  intention  of  the  legislature,  and 

wiat  tl\^    Circuit  Court  properly  held  that  no  cause   of  action 

was    disclosed   by   the  declaration.     The  judgment  will   be 

Judgment  affirmed. 


Albion  Wheeler 

V. 

Albert  Fish  ell  et  al. 

Sales— Potent  Right— Con 9trucf ion  of  Contract — Acceptance  by  Parties 
^ot  Signing — Delay — Reasonable  Time — Propositions  of  Law, 

In  an  action  brought  to  recover  a  ram  named  in  a  contract  as  the  consid- 
eration of  a  deed  of  the  right  to  an  invention  within  a  certain  specified  ter- 
ritorjf  this  court  holdx,  that  under  the  same,  the  tender  of  a  deed  was 
necessary  to  complete  the  right  of  action  for  the  sum  in  question;  that  the 
acceptance  of  the  contract  by  defendants,  though  without  signing  it,  made  it 
binding  on  them  upon  tender  within  a  reasonable  time  and  not  a  mere 
option,  and  that  the  same  was  not  made  within  such  time. 

[Opinion  filed  February  14, 1890.] 

In  erbob  to  the  Circuit  Court  of  Pike  County;  the  Hon. 
C.  J.  ScoFiELD,  Judge,  presiding. 

Mr.  J.  S.  Ibwin,  for  plaintiff  in  error. 
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ilateral  cuntracte  or  b;  deed  poll  are  biuding.  Bishop 
.ntracta,  55,  202,  1990;  2  Pars.  Contracts,  290,  n.  1;  Cun- 
,  C.  &  R.  L  E.  R.  Co.,  15  111.  366;  Eainay  v.  Gorton,  18 
!3;  McFarlaiie  v.  Williams,  107  III.  33;  FlanderB  t.  iler- 
8  Iowa,  683;  Schmidt  v.  Glade,  126  III.  485. 
wntract  or  deed  can*Dot  be  delivered  to  the  ^antcc  aa  an 
n.  Seuly  v.  Lewis,  5  Gilm.  80;  McCann  v.  Atherton,  106 
;  Sttivenson  v.  Orepnell,  1 U  111.  19;  Baiim  t.  Parkharet, 
ip.  128;  Mobs  t.  Kibble,  6  Cranch,  351. 
i  words  "  sell "  and  "  transfer,"  in  an  assignment,  amonnt 
eod :  Railroad  Co.  v.  Trimble,  10  Wall.  36T;  and  no  new 
or  additional  conveyance  is  necessary  to  perfect  title. 
.r  V.  Wilder,  10  How.  467  and  477;  Railroad  Co.  v. 
jle,  10  Wall.  367. 

the  original  contract  was  an  absolnte  conveyance  to 
II  &  Co.,  of  the  territory  named,  they  could  not  rebuind 
nt  a  tender  of  reconveyance;  evun  when  the  first  defanlt 

the  part  of  Uie  opposite  party,  the  party  wishing  to 
d  mnet  offer  to  retni'n  what  he  has  received.  8tevcna  v. 
ey,  22  111.  244;  Graham  v.  Halloway,  44  III.  385;  Stalcy 
irphy.  47  III.  241;  Anderson  v.  White,  27  111.57;  Bnchc- 
.  Horney,  13  III.  836.  The  rescission  must  be  in  in  ioio^ 
ich  imrty  placed  in  9t<itu  quo.     Wolf  v.  Dictzsch,  75  III. 

Harzfeld  v.  Converse,  105  III.  534;  Smith  v.  Britteu- 
98  III.  188. 

ssrs.  WiEB  i&  HiOBBE  and  Ors  &  Cbawfobd,  for  defeod- 
a  error. 

J.L,  J.  On  the  22d  December,  1883,  plaintiff  in  error 
ted  and  delivered  to  dofendaalA  in  error  the  following 
meat  in  writing: 

rhereas,  I,  Albion  Wheeler,  of  Ridgeway,  connty  of 
ishiek,  State  of  Iowa,  have  invented  a  certain  new  and 
I  invention,  or  improvement,  in  a  Loose  Draft  Equalizer, 
liich  I  am  abont  to  make  application  for  letters  patent  to 
nitcd  States;  and  whereas,  Albert  Fisliell,  W.  T.  Smith 
.  R.  Horner,  of  PittdHeld,  county  of  Pike,  and  State  of 


Third  District — November  Term,  1889.   345 

Wheeler  v.  Fishell. 

Illinois,  are  desirous  of  acquiring  an  interest  and  ownership  in 
said  invention,  together  with  any  improvements  on  the  same 
in  the  letters  patent  to  be  obtained  therefor  in  all  of  the 
United  States  except  Wisconsin,  Minnesota,  Dakota,  Montana, 
Wyoming,  Idaho,  Wasliington,  Oregon,  and  the  live  northern 
tiers  of  counties  in  Iowa,  and  that  part  of  Nebraska,  Utah, 
Nevada  and  California  north  of  parallel  forty-one,  north  lati- 
tude, being  the  same  territory  as  sold  to  them  this  day  of  a 
Tongae  Evener,  under  patent  No.  241,105.     Now,  therefore, 
to  all  whom  it  may  concern,  be  it  known  that  for  and  in  con- 
sideration of  one  dollar  in  hand  paid  to  me,  the  receipt  of 
which  is  hereby  acknowledged,  and  an  additional  $1,000  to  be 
paid  to  me  upon  the  delivery  of  the  deed,  I,  Albion  Wheeler, 
have  sold,  assigned,  transferred  and  set  over,  and   by  these 
presents  do  sell,  assign,  transfer  and  set  over  unto  Albert 
Fishell,  W.  T.  Smith  and  L.  Tl.  Horner,  the  full  and  exclusive 
Tight  to  said  invention,  together  with  all  improvements  on  the 
Bame,  in  the  territory  named  and  fully  described  in  the  speci- 
fications, prepared  and  executed  by  me  preparatory  to  obtain- 
^^i  letters  patent  of  the  United  States  therefor. 
^^  Witness  my  hand  and  seal  this  22d  December,  1883. 

"  Albion  Wheeluk.     [seal]  " 
W^iich,  as  the  proof  tends  to  show, was  then  and  there  accepted 
^J  defendants  in  error. 

^^e  plaintiff  in  error  had  then  no  patent  for  the  invention 

^^'^  did  he  make  application  therefor  until  May  26,  1885.    The 

Mfcont  was  issued  January  5,  1886. 

^"^O  the  25th  June,  1885,  plaintiff  in  error  wrote  to  defend- 

,  ^^     in  error  advising  them  of  the  grant  of  letters  patent 

}   *^^tath  was  untrue)  and  asking  when  they  "  would  prefer  to 

..  ^^^    the  deed  issued  out  of  the  patent  office  so  as  to  make 

p,.       V^est  of  it  as  to  time  to  bo  ready  to  work  it  while  it  is  new." 

..      ^^11  and  Smith  testified  they  received  no  such  commnnica- 

1     ^^      Horner  was  not  served  and  did  not  appear  in  the  trial 

,    ^-^^  the  24th  February,  1886,  plaintiff  in  eiTor  executed  a 

^  ^^  to  defendants  in  error  for  the  territory  named  in  the  con- 

*^^t.  and  caused  the  same  to  be  tendered  not  louff  afterward 
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FiflhoU  and  Smith,  at  the  same  time  demaDdin^  the  money 
Qcitifld  ID  the  contract,  $1,000.  The  payment  Dot  being 
)de  tliie  suit  was  brought  The  case  was  tried  by  the  court, 
iiry  being  waived,  aDd  the  issues  were  found  for  dofcDdants. 
idgiiient  followed  accordingly,  from  which  a  writ  of  error 
prosecuted  to  this  conrt  by  the  plaintiff. 
It  will  be  noticed  the  contract  speciUes  do  time  within  which 
is  to  be  completed,  and  in  snch  case  the  law  would  imply 
at  it  should  bo  within  a  reas  mable  time.  What  would  be 
reasonable  time  depends  apon  circumstances,  all  of  which 
onld  bo  taken  into  account  iDcludiDg  the  rolative  Bituation  of 
e  'parties  and  the  nature  of  the  subject  involved.  Jt  ie 
Limed  by  the  plainttS  in  error  that  the  contract  amounted 
an  assignment  or  conveyance  of  the  patent  for  the  territory 
sntioned  and  that  it  was  unnecessary  to  make  any  other 
ed  or  conveyance  therefor.  The  invention  at  that  time  was 
t  perfected  in  the  mind  of  the  inventor  as  appears  from  the 
stimony,  and  the  contract  provided  in  express  terms  that  a 
:ed  was  to  be  made,  when  and  not  before  the  price  was  pay- 
le,  and  when  and  not  before,  as  a  ncco^Eary  consequence, 
e  right  of  the  purchasers  would  be  complete. 
Defendants  insistod  and  offered  evidence  to  show  that  the 
ntiact  intended  merely  to  give  them  an  option  to  buy  or  not 

tlie  price  named,  but  as  we  construe  it,  the  provision  was 
r  an  absolute  tale;  and  by  accepting  the  contract,  though 
oy  did  not  sign  it,  they  became  bound  by  i  te  terms,  and  were 
quired  to  pay  the  price  named  and  take  the  deed,  if  tendered 
thin  a  reasonable  time. 

If,  however,  the  court  trying  the  case  was  warranted  by  the 
idence  in  concluding  that  the  patent  was  not  obtained  and 
e  deed  therefor  was  not  tendered  within  a  reasonable  time 

view  of  all  the  circumstances,  then  the  defendants  were 
titled  to  judgment.     And  this  we  consider  the  vital  question 

the  case,  upon  the  solution  of  which  the  whole  controversy 
pends.  The  application  was  not  filed  in  the  patent  office 
itil  May  26,  1885,  seventeen  months  from  the  date  of  the 
ntract,  and  the  deed  was  not  tendered  to  defendants  nntil 
arch  7, 18S6,  more  than  two  years  and  two  months  from  ttio 
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date  of  the  contract.  Considering  the  evidence  as  it  appears 
10  the  record,  we  can  not  saj  the  court  was  withoat  warrant 
in  the  view  that  this  delay  was  unreasonable.  On  the  con- 
trary, we  are  inclined  to  agree  with  such  conclusion. 

It  might  well  be  supposed  that  ordinary  business  men  would 
Dot  expect  to  be  held  in  a  state  of  uncertainty  for  so  long  a 
period — not  only  keeping  the  money  in  readiness  but  so  order- 
ing their  other  arrangements  as  to  be  in  condition  to  take 
hold  of  the  patent  and  push  it  while  it  was  new.  More  espe- 
cially might  this  be  difficult  and  inconvenient,  if  not  wholly 
impracticable,  in  the  case  of  three  men  whose  business  relations 
^d  personal  affairs  might  be  greatly  changed  within  such  a 
time.  TJpon  the  merits  the  finding  is  according  to,  or  at  least 
Bopported  by  the  proofs. 

It  is  complained  that  the  court  modified  the  first  proposition 
of  law  presented  by  the  plaintiff  bj'  adding  the  qualiticntion 
that  the  deed  should  be  tendered  "  within  the  time  contem- 
plated "by  the  agreement  or  within  a  reasonable  time."  The 
modification  was  right.  We  find  no  error  in  the  record  and 
^^  judgment  will  be  affirmed. 

Judgment  affirmed. 


Thomas  F.  Haewood  et  al. 

V. 

William  J.  Beownell  et  al. 

Meehifiie'B  Lien — Petition  to  Enforce — Implied  Contract — Mat  trials  Not 
Furnished  within  (hie  Year — Judgment  Creditors — Landlord — Priority 
if  Hens—Sec.  3,  Chap.  82,  R,  S. 

UpoD  a  petition  to  enforce  a  niechanic'a  lien,  it  bein^  stipulated  that  no 
Jieoii  that  any  of  the  parties  holding  claims  against  the  common  debtor 
might  have,  should  be  lost  or  postponed  by  reason  of  delay  during  the  pend- 
ency of  the  suit,  and  that  the  rights  of  the  respective  parties  should  be 
determined  in  the  canse,  this  court  holds  that  the  stipulation  was  a  suffi- 
cient basis  on  which  to  afford  relief,  and  found  a  decree  determining  and 
enforcing  the  rights  of  the  parties  without  the  necessity  of  cross-bills,  and 
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that  the  decree  of  the  court  below  denyingf  the  petition,  was  supported  by 
the  evidence,  the  materials  in  qaestion  not  having  been  furnished  within 
one  year,  as  required  by  Sec  3,  Chap.  82,  R.  S. 

[Opinion  filed  February  14,  1890.] 

Appeal  from  the  Oircait  Oourt  of  McLean  Conntj;  the 
Hon.  A.  Samplb,  Judge,  presiding. 

Messrs.  Kerbick,  Lucas  &  Sfenceb,  for  appellants  Har- 
wood &  Son. 

Mr.  Miles  K.  Yoitno,  for  appellant  E.  B.  Steere. 

Messrs.  A.  E.  DeMangs,  Neville  &  Lindley  and  John  £1 
Pollock,  for  appellees. 

Conger,  J.  T.  F.  Harwood  &  Son  filed  a  petition  to  en- 
force a  lien  for  lumber  and  other  materials  furnished  tlie 
Bloomington  Base  Ball  Association,  which  were  used  in  im- 
proving the  grounds  of  the  association,  making  fences  and  an 
amphitheater.  To  this  petition  the  association  made  no  de- 
fense and  was  defaulted.  Brownell,  Tillotson  and  Wochner 
answered,  claiming  the  same  property  by  virtue  of  a  chattel 
mortgage  given  them  on  the  property  by  the  association, 
while  Mason  and  Morse  answered,  setting  up  a  claim  to  a  lien 
upon  the  same  property  by  virtue  of  a  judgment  and  execu- 
tion against  the  association.  E.  B.  Steere  answered,  denying 
the  claim  of  petitioners  and  setting  up  that  he  was  the  owner 
of  the  land  upon  which  the  improvements  had  been  made, 
and  had  leased  the  same  to  the  association,  and  also  claimed 
that  for  non-payment  of  rent  it  had  forfeited  the  lease,  and 
was  entitled  to  hold  said  improvements.  It  was  stipulated 
that  no  liens  any  of  the  parties  might  have  should  be  lost  or 
postponed  by  reason  of  delay  during  the  pendency  of  the  suit, 
and  that  the  rights  of  the  respective  parties  should  be  deter- 
mined in  the  cause. 

Upon  final  hearing  the  court  held  that  Harwood  &  Son 
were  not  entitled  to  a  lien;  that  Steere^s  claim  was  not  sustained 
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by  the  evidence;  tliat  the  chattel  mortgage  was  the  prior  lien ; 
that  the  execntion  in  favor  of  Mason  and  Morse  was  the  sec- 
ond lien;  and  the  execution  in  favor  of  Steere  and  McLean  was 
the  third  lien;  and  made  the  proper  decree  to  enforce  the 
rights  given  the  respective  parties.  From  that  decree  Ilar- 
vood  &  Son  and  E.  B.  Steere  both  appealed. 

T.  F.  Harwood  &  Son  were  not  entitled  to  their  lien  be- 
cause more  than  one  year  elapsed  from  the  commencement  of 
the  delivery  of  the  materials,  until  they  were  all  delivered. 
There  was  no  express  contract,  but  the  materials  were  to  bo 
furnished  from  time  to  time  as  ordered,  and  charged  for  at 
reasonable  prices;  hence  the  contract  was  an  implied  one. 

Sec. 3,  Chap.  82  Rev.  Stat,  says:  "If  the  work  is  done  or 
materials  are  furnished  under  an  Implied  contract,  no  lien 
shall  be  had  by  virtue  of  this  act,  unless  the  work  shall  be 
done  or  the  materials  be  furnished  within  one  year  from  the 
commencement  of  the  work  or  the  delivery  of  the  materials." 

The  date  of  the  lirst  delivery  of  materials  was  May  22,  1887, 
while  that  of  the  last  was  May  31,  1888,  being  more  than 
one  year;  hence  they  were  not  entitled  to  a  lien  and  the  court 
properly  so  held.  After  a  careful  examination  of  the  record 
we  are  satisfied  that  the  decree  was  warranted  by  the  proofs 
and  should  be  aflSrmed. 

The  stipulation  was,  we  think,  a  sufficient  basis  on  which  to 

afford  the  relief  and  found  the  decree,  without  the  necessity 

of  cross-bills. 

Jvdgment  affirmed. 


Jesse  B.  Gould 

V. 

Vinton  E.  Howell. 


Rephrin— Sale— Conditional  Delivety— Unpaid  Check— New  Trial— 
Insttvetion, 

A  horse  attached  as  the  property  of  another,  may  be  replevied  by  the  per- 
son selling  him  upon  (he  understanding  that  title  should  not  pass  until  check 
given  for  purchase  price  should  be  paid,  any  time  previous  to  payment. 


350 


Appellate  Courts  op  Illinois. 


Vol.  32.] 


GonJd  T.  liowell. 


[Opinion  filed  Febroary  14,  1890.] 

Appeal  from  the  Circuit  Conrt  of  McLean  County;  the 
Hon.  A.  Sample,  Judge,  presiding. 

Messrs.  Kbrrick,  Lucas  &  Spencbb,  for  appellant 

Mr.  John  T.  Lillard,  for  appellee.        > 

Wall,  J.  This  was  replevin  for  a  horse  brought  by  appel- 
lant against  appellee.  Judgment  was  in  favor  of  the  latter,; 
who,  as  sheriff,  had  levied  upon  the  property  under  a  writ  of 
attachment  against  one  Johnson. 

Appellant,  being  the  owner,  had  agreed  to  sell  the  horse 
to  Johnson,  but  the  price,  $225,  was  unpaid,  and  it  was  under- 
stood the  title  should  not  pass  and  the  sale  should  not  be 
complete  until  a  check  given  by  Johnson  for  that  sum  upon  a 
bank  in  Missouri  should  be  honored.  The  horse  had  been 
brouglit  by  ap|)ellant  to  Bloomington  and  put  in  the  livery 
stable  of  one  Millinger,  and  while  this  was  the  place  where  de- 
livery was  to  be  made,  yet  the  evidence  warrants  the  conclusion 
that  it  was  not  intended  to  perfect  the  sale  until  payment 
was  assured,  and  that  if  it  can  be  said  there  was  a  delivery 
it  was  conditional  only,  and  that  Johnson  had  no  right  to 
remove  the  horse  until  appellant  was  satisfied.  Pending  this 
situation  the  levy  was  made.  Under  the  circumstances,  if,  at 
that  time,  the  vendee  had  assumed  the  rights  of  an  owner,  the 
vendor  might  well  have  maintained  replevin  against  him.  It 
is  suggested  tlie  vendor  could  not  rescind  without  returning 
the  check.  There  was  no  occasion  for  rescission.  The  sale 
was  inchoate  and  the  title  and  right  to  possess  were  in  the 
vendor.  It  was  all  conditioned  upon  the  payment  of  the 
check,  and  until  then  the  vendee  had  no  right  to  take  the 
horse  from  the  stable.  His  creditors  could  occupy  no  better 
position  than  he  could.     Schweitzer  v.  Tracy,  76  111.  345. 

The  appellant  was  not  required  to  litigate  with  the  Mis- 
souri bank  as  to  its  liability  to  pay  the  check.  He  could  hold 
his  property  if  it  was  not  paid. 


Third  District — November  Term,  1889.    351 


p.,  D.  &  E.  Ry.  Co.  7.  DuRgan. 


We  are  of  opinion  tliat  the  court  erred  in  givinp^  instrnc- 
tions  No.  5,  6  and  7,  asked  by  appellee,  and  in  refusing  the 
motion  for  new  ti'ial.  The  judgment  will  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


Peoria,  Decatur  &  EvANsviiiLE  Railway  Company 

V. 

Mary  A.  Duggan  et  al. 

Injunrf4on9 — Rnilroadg — Judgment — Justice  Courts — Jurisdiction  of— 
Summons— Improper  Return — Sec.  21,  Chap,  79,  R.  S, 

Where,  in  an  action  against  a  railroad  company  in  a  justice  court,  the 
sammons  was  served  properly,  and  judgment  wan  rendered  against  the 
company,  equity  will  not  enjoin  the  collection  thereof  on  the  ground  that 
the  return  on  the  summons  was  not  properly  made  by  the  constable. 

[Opinion  filed  February  14, 1890.] 

Appeal  from  the  Circuit  Court  of  Moultrie  County;  the 
Hon.  E.  P.  Vail,  Judge,  presiding. 

Messrs.  Stevens  &  Hobton  and  John  R.  Eden,  for  appel- 
lant. 

Messrs.  Connolly  &  Mather,  for  appellees. 

Wall,  J.  This  was  a  bill  in  chancery  filed  in  the  Circuit 
Court  of  Moultrie  County  by  the  Peoria,  Decatur  and  Evans- 
ville  Railway  Company,  to  enjoin  the  collection  of  a  judg- 
ment rendered  against  the  complainant  in  favor  of  Mary  A. 
Bnggan,  by  a  justice  of  the  peace  of  said  county,  for  $114  and 
costs.  The  bill  alleged  that  the  judgment  was  void  because 
the  justice  had  no  jurisdiction  of  the  defendant  therein,  the 
supposed  want  of  jurisdiction  being  based  upon  an  insufficient 
return  of  service  as  it  was  regarded  by  the  complainant. 
That  return  was  as  follows: 
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lei'ved  the  witlna  snminona  by  dolivorlng  a  true  copy 
f  to  Tliomae  E.  Majee,  ajcent  of  tlie  P.  D.  &  E.  Ry. 
le  prosideiit  of  said  company  not  bciag  found  ia  my 
',"  etc. 

bill  as  amended  averred  that  the  complainant  was  not 
cd  tOBHid  Dnggan  for  an;  part  of  the  claim  npon  which 
udginent  was  founded,  and  that  it  was  never  in  any 
n-  served  with  process  in  said  cause,  and  never  had  any 
tuuity  to  defend  against  said  claim.  The  bill  was 
red  and  the  cause  was  heard  upon  the  merits.  A  final 
I  was  entered  disniiEsing  the  bill  at  the  cost  of  com- 
Qt.  The  record  is  brouj^ht  here  by  appeal,  and  error  ie 
^d  npon  the  decree.  It  is  urged,  first,  that  the  return 
^nfficient,  and  therefore  the  judgment  was  void. 
1  provided  by  Sec.  21,  Chap.  79,  relating  to  proceedings 

the  justices  of  the  peace,  tliat  "An  incorporated  com- 
nay  ba  served  by  leaving  a  copy  of  the  summons  with 
i^idcnt,  secretary,  superintendent,  general  agent,  cashier 
[icipal  clerk,  if  either  can  be  fouud  in  the  district   in 

the  suit  is  brought;  if  neither  shall  be  fonnd  in  the  dis- 
lien  by  leaving  a  copy  of  the  summons  with  any  director 
cni^ineer.  conductor,  station  agent,  or  any  agent  of  such 
ny  found  in  the  district"  It  will  be  noted  that  this 
I  differs  somewhat  from  Sec.  4  of  Chap,  110,  relating  to 
;e  in  courts  of  record, which  provides  for  service  upon 
jsident  if  found  in  the  county,  and  if  not,  npon  any  other 

or  agent  who  might  be  so  fouud.  Tlie  section  relating 
ctice  before  justices  of  the  peace  seems  to  require  that 
rvice  should  be  had  upon  the  president,  secretary,  super- 
ent,  general  agent,  caehicr  or  principal  clerk,  and  if 
if  these  can  be  found,  then  upon  one  of  the  other  officials 
nts  named,  and  to  make  the  return  good  in  form  when 
}  was  had  upon  one  not  of  the  list  first  named,  it  should 
-  that  none  of  these  in  that  list  could  be  found.     Tlie 

was  therefore   defective,  and   npon   the  face  of  the 

there  was,  technically  at  least,  no  jurisdiction  of  the 
lant  in  said  judgment 

ppears  from  the  evidence  that  Mr.  Mayes,  upon  whom 
it  was  served,  was  the  station  agent  of  the  company  at 


» 
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Dalton  City,  where  the  suit  was  brought  before  a  justice  of 
that  district  or  precinct;  that  the  president  of  the  company 
resided  in  Cliicago;  that  the  general  offices  of  the  company 
were  in  Peoria;  tliat  the  general  ofiicei*s  of  the  company  had 
their  headquarters  there,  and  that  they  were  not  at  Dalton 
City  on  the   day  the  writ  was  served  nnless   possibly  they 
passed  through,  and  that  Mr.  Mayes  had  no  recx>llection  of  see- 
ing them,  or  any  of  them,  on  said  day,  and  that  he  sent  tlie 
copy  of  summons,  which  was  given  to  him  by  the  constable, 
to  the  general  manager  of  the  company.     Though  the  return 
was  informal,  there  was  in  fact  good  service  made  in  the  mode 
and  bj[  the  officer  as  the  statute   provides,  and  the  fact   of 
service  was  made  known  to  the  general  manager  of  the  com- 
])any.    Had  the  company  interposed  an  objection  before  the 
justice,  the  return  could   have  been  made  forma),  but  that 
would  have  added  nothing  to  the  notice  the  company  received. 
It  received  the  notice  which  the  law  requires  and  it  had  ample 
opportunity  to  make  any  defense  it  had  to  the  dem md. 

Wliere  a  judgment  is  obtained  by  fraud,  accident  or  mis- 
take, without  notice  to  the  defendant,  or  if  he  has  notice  under 
such  circumstances  as  would  render  it  unreasonable  to  hold 
him  bound  by  the  notice,  and  where  the  judgment  is  itself 
nnjust  and  inequitable  in  whole  or  in  part,  equity  will  grant 
necessary  relief  by  enjoining  so  mnch  of  the  judgment  as 
ought  not  to  be  collected.  But  all  these  elements  must  co-exist 
and  it  must  also  appear  that  the  complainant  has  not  been 
negligent  and  that  his  laches  or  omission  to  protect  or  defend 
himself  has  not  materially  caused  the  condition  of  things  of 
which  he  complains.  In  Freeman  on  Judgments,  Sec.  495, 
the  general  doctrine  as  to  want  of  notice  is  thus  stated : 

*'  If  it  satisfactorily  appears  that  the  defendant  was  not 
summoned  and  had  no  notice  of  the  suit,  a  sufficient  excuse 
is  shown  for  his  neglect  to  defend  and  equity  will  not  allow 
the  judgment,  if  nnjust,  to  be  used  against  him."  We  quote 
from  Pomeroy's  Eq.  Jur.,  Vol.  3,  Sec.  1361 :  **  It  is  not  such 
a  special  equitable  ground  of  interference  that  the  party  has, 
by  his  own  act  or  omission,  failed  to  effectually  avail  himself 
of  a  valid  defense  at  law,  nor  tliat  the  court  of  law  has  decided 
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a  question  of  law  or  fact  erroneonsly;"  and  a^ain  Sec.  13t)4: 
"That  where  the  legal  judgment  was  obtained  or  entered 
throngh  fraud,  accident  or  mistake,  or  wlieie  the  defendant 
in  the  action,  iiaving  a  valid  legal  defense  on  the  merits,  was 
prevented  in  any  manner  from  maintaining  it  by  fraud,  mis- 
take or  accident,  and  there  has  been  no  negligence,  laches  or 
other  fault  on  his  part,  or  on  the  part  of  his  agents,  then  a 
court  of  equity  will  interfere  and  restrain  proceedings  in  the 
judgment  which  can  not  be  conscientiously  enforced;"  and  in 
the  note  to  the  latter  section  it  is  said  that  a  party  seeking  the 
aid  of  a  court  of  equity  must  show  diligence  and  that  a  judg- 
ment will  n  »t  be  enjoined  for  any  defense  or  right  which 
could  have  been  asserted  in  the  court  of  law. 

If  the  party  by  the  use  of  diligence  could  not  have  pre- 
vented the  judgment  or  availed  himself  of  his  defense,  and 
has  by  fraud,  accident  or  mistake  had  a  judgment  rendered 
against  him,  he  must  also  show  that  the  judgment  is  in  whole 
or  in  part  inequitable;  for  if  it  is  not  so,  equity  will  not  inter- 
fere but  will  let  the  plaintiff  enjoy  whatever  advantage  tlie 
judgment  may  give  him.  Freeman  on  Judgments,  Sec.  498; 
C.  &  St.  L.  E.  R  Co.  V.  Holbrook,  92  111.  297;  Colson  v. 
Leitch,  110  111.  504. 

We  have  been  referred  to  no  case  where,  as  here,  there  was 
really  good  service,  though  by  an  insufficient  return  it 
appeared  otherwise,  and  probably  no  such  case  can  be  found. 

In  the  amendment  to  the  bill  the  complainant  alleged 
"  that  it  never  was  in  any  manner  served  with  process  and 
never  had  any  opportunity  to  defend  against  such  pretended 
claim;"  and  thus  it  states  what  must  be  regarded  as  a  neces- 
sary condition  to  the  exercise  of  equitable  jurisdiction,  that  is, 
that  there  was  no  notice  and  no  opportunity  of  defense. 

We  are  not  to  be  understood  as  saying  that  if  there  had 
been  no  attempt  at  service  the  defendant  would  be  bound  to 
attend  and  enter  his  appearance  because  he  might  happen  to 
know  that  the  case  was  set  for  trial  at  a  particular  time  and 
place.  We  merely  pass  upon  the  case  before  us,  which  is 
that  there  was  due   service   in  fact,  but  no  proper  return 
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therGoi,  It  would  not  comport  with  the  principles  and  max- 
ima  -^hich  prevail  in  equity  that  a  party  who  is  actnally 
served  may  allow  a  judgment  to  be  rendered  against  him 
w/tliout  objection  and  then  seek  to  be  released  therefrom  on 
the  ^j*ound  that  by  the  mere  mistake  or  oversight  of  the  offi- 
cer 6<3Tving  tlie  writ,  the  return  docs  not  show  proper  serv- 
ica-  The  neglect  of    the    plaintiff  to    have    such    return 

anien<3cd  can  not  help  the  matter.  It  is  not  the  course  of 
equity  to  afford  relief  on  such  merely  technical  grounds, 
wli  :ol:k  might  have  been  obviated  by  the  act  of  the  complain- 
ant aind  which  did  not  prevent  him  from  manifesting  what- 
ever defense  he  had.  On  the  contrary,  the  relief  afforded  in 
eqtiit;^  often  proceeds  upon  the  ground  that  by  some  techni- 
cal x-1.1  le  an  inequitable  result  has  been  accomplished.  It  never 
proc^c3d3  upon  the  ground  of  a  mere  technical  objection  to 
lcg3.1  proceedings  where  the  complainant  was  not  precluded 
from  a  legal  defense.  To  grant  relief  upon  the  case  pre- 
86nt^<3  by  this  record  would  reverse  fundamental  principles  of 
6(11^1^3^  jurisprudence. 

In  considering  the  point  of  diligence  we  leave  entirely  out 
of  vi^w  the  question  whether  the  judgment  might  have  been 
^^  £i8ide  upon  a  common  law  writ  of  certiorari. 

-A^J^  to  tlie  merits  of  the  case  we  find  that  excepting  one 
item  of  $18.75  the  plaintiff  had  apparently  a  good  equitable, 
^'  ^ot  a  legal  demand.  As  to  that  item  the  defense  of  res 
P^<^'£c€Lta  might  properly  have  been  made.  To  this  extent 
^'^<i  pierhaps  further,  the  complainant  might  have  successfully 
latox-posed  objections  in  the  court  of  law. 

T^lxat  it  did  not  make  such  resistance  was  not  because  it  had 

^'^^     the  opportunity  to  do  so,  upon  due  notice.     In  the  case 

^^  C3«  &  St.  L.  R.  R,  Co.  V.  Holbrook,  supra,  is  was  urged 

^^^t;   the  judgment  was  the  product  of  false  testimony,  but  the 

w^u-pj-enie  Court  held  it  by  no  means  followed  that  appellant 

"^^s    thereby  entitled  to  relief,  saying,  "  When  the   railroad 

^^xrxpany  was  served  with  process,  if  it  had  a  defense,  the  law 

^^quired  it  to  appear  and  set  up  that  defense  and  establish  it 

^7  evidence.  Had  this  course  been  pursued  no  judgment  would 
AiSLve  been  rendered.     But  where  a  party  has  been  served 
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I  process  and  neftlecto  to  appear  and  defend  and  euffurs 
;mciit  to  be  rendered  by  defanit,  it  has  long  been  settled 
a  conrt  of  equity  will  not  relieve  the  negligent  from  euch 
Igment."  Hendrickson  t.  Uenckley,  17  How.  443. 
^e  are  of  opinion  that  the  decree  dismissing  the  bill  was 
t,  and  it  will  be  affirmed. 

Judgment  afirmed. 


Stephen'  H.  Bowman,  Adh^b,  etc., 

V. 

John  Neelt. 

ffetiabtt  Tniirumenli — Sott — InUrttt  ok  lnt*rt»t — See.  2,  Act   tf 


dame  in  a  protnuM>i7  note,  nwnted  in  t)ii(  State,  February  13,  1876, 
ding  for  "interett  payable  aonaall;,  and  iCnot  wpnid  to  become  prin- 
and  be&r  the  woe  nte  of  intereal,"  wai  not  unuioiu,  and  was  wiibin 
intntclinc  power  of  tl)s  parties. 

[Opinion  filed  February  14,  1890.] 

ppKAL  from  the  Circnit  Conrt  of  Jersey  County;  the  Hon. 
V.  Herduan,  Judge,  presiding. 

essm.  T.  S.  Chapuas  and  A.  M.  Slaten,  for  a}ipellant 
I  the  case  of  Iloylo  v.  Page,  rejiorted  in  41  Mich.  553, 
ion  by  Justice  Cooley,  on  note  providing  for  payment  of 
DO  on  or  before  ten  years  after  date,  "with  annnal  interest 
le  rate  of  ten  per  cent  per  annnm,  and  iu  case  eaid  interest 
)t  paid  at  the  end  of  each  year  it  is  expressly  agreed  that 
interest  shall  become  principal  and  draw  interest  at  tlie 
aforesaid,"  which  is  in  substance  and  effect  the  same  pro- 
in  relied  npon  in  this  case  to  collect  componnd  interest, 
conrt  say:  "At  the  date  of  this  obligation  there  was  no 
ite  in  this  State  expressly  providing  for  the  componnding 
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of  intereet  and  it  has  been  generally  believed  that  it  was  not 
competent  Tvithout  such  a  statute  to  make  a  valid  contract  in 
advance  for  interest  upon  overdue  installments  of  interest. 
Such  was  the  conclusion  of  Ohancellor  Kent  at  an  early  day." 
Counecticut  v.  Jackson,  1  Johns.  Oh.  13 ;  Yan  Bauschooten  v. 
Lawson,  6  Johns.  Oh.  314.  ^'AncT  his  conclusion  seems  to 
commend  itself  to  the  judgment  of  our  people,  as  it  did  to 
that  of  judicial  tribunals  of  other  States."  Sparks  v.  Gar- 
regues,  1  Binn.  166;  Stokely  v.  Thompson,  34  Penn.  St  210; 
Hastings  v.  Wasivall,  8  Mass.  455;  Van  Hermet  v.  Porter,  11 
Met  210;  Ferry  v.  Ferry,  2  Cush.  92 ;  Doe  v.  Warren,  7  Me. 
48;  Niles  v.  The  Board,  etc.,  8  Blackf.  159;  Grimes  v.  Blake, 
16  Ind.  160;  Leonard  v.  Villars,  23  111.  377. 

"The  judgment  of  Ohancellor  Kent  has  been  recently  criti- 
cized in  New  York,  but  it  has  been  alBirmed  by  a  majority  of 
the  Court  of  Appeals  after  full  discussion."  Young  v»  Hill, 
67  N.  Y.  162. 

Mr.  J.  S.  Cabb,  for  appellee. 

This  annual  interest  was  not  an  open  running  account,  but 

was  a  sum  certain,  due  at  a  definite  time,  on  which,  under 

the  statute  in  force  when  this  note  was  made,  interest  was 

allowable.     Alcohol  Works  v.  Sheer,  8  111.  App.  370;  Dobbins 

V.  Higgins,  78  111.  442;  Ditch  v.  Vollhardt,  82  111.  134;  Malt- 

man  v.  Williamson,  69  III.  423;  Haight  v.  McVeigh,  69  111. 

624;  Clark  v.  Dutton,  69  111.  522. 

The  latter  case  contained  a  very  clear  definition  of  the  two 

a/M&^s^  liquidated  and  unliquidated  demand. 

/p\y\A  note  and  its  force  and  effect  is  to  be  adjudicated  upon 

^    law  in  force  at  its  date.    HeiTing  v.  Woodhull,  29  111.  100. 

^  X^nt  if  the  special  contract  contained  in  this  note  is  found 

^c>  t>e  unaffected  or  uncontrolled  by  any  statute  of  this  State, 

\V.  is  to  be  enforced  strictly  according  to  its  terms.     Farmlee 

V.  X-awrence,  48  111.  343. 

See  further,  Gilmore  v.  Bissell,  124  HI.  490;   Harper  v. 
Ely,  70  III.  586;  Humphreys  v.  Morton,  100  111.  602;  Scott  v. 
Saffield,  37  Ga.  384;  Hale  v.  Hale,  1  Cold.  (Tenn.)  233;  Brews- 
ter V.  Wakefield,  1  Minn.  352;    Bledsoe  v.  Nixon,  69  K  C. 
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B  V.  PuBchal,  37  Tox.  318;  Sellick  v.  French,  1 
I.  Casea,  650;  Pawling  v.  Pawling,  Yeatos  (Pa.),  220; 
a  V.  Ewot,  i  Obio,  878;  Preston  v.  Walker,  26  Iowa, 
Mann  v.  Croea,  9  la.  327;  Pierce.  Ex.,  v.  Rowe,  1 
19,  8  N.  H.  40;  Paffe  v.  Wiliiamsou,  54  Cal.  562; 
:  V.  Eellogg.  2  llasB.  567;  Cattin  v.  La^maa,  26 
;a|>en  v.  Crowell,  66  Maine,  282;  Craig  v.  Collcnder, 
J50;  Kent  v.  Brown,  3  Minn.  347;  Ci-amer  v.  Lep- 
bio  State  Rep.  59;  Calboim  v.  Marsbali,  61  Ga.  275; 
r.  Dickens,  N.  C,  Conference  Hop.  357;  Taliaferro, 
;ing,  9  Dana  (Ky.),  331;  Anktell  v.  Converse.  17  Ohio 
).  11;  Brewster  v.  Waketield,  1  Minn.  352;  Mills  v. 
,  20  Wis.  5ir-G5. 

t,  J.  Appellee  filed  a  claim  in  the  Probate  Court 
Y  Connty  against  the  estate  of  Joshna  Keely, 
which  claim  was  based  npon  the  following  proiiiii^ 

1.  jERaETviLi.K,  Ili,,  Feb.  12,  1S76, 

rear  after  date,  for  value  received,  I  promise  to  pay 
dor  of  Joim  Neoly,  thirty-four  hundred  eighty 
)0  dollars,  with  ten  per  cent  interest  from  date,  at 
Ing  bouse  of  Cross,  Carlin  &  Co.  Interest  payable 
and  if  not  so  paid  tu  become  principal  and  bear  the 
of  interest. 

"johh  hopfeb. 
"Joshua  Neklt." 
iTBre  certain  credits  indorsed  upon  the  note.     The 
onrt  allowed  interest  upon  the  principal  alone.     The 
ippealcd  to  the  Circuit  Court  where  judgment  was 
»r  $5,532.46. 

irt  computed  interest  not  only  on  the  principal,  but 
ch  annual  inataltment  of  interest  from  the  time  it 
iccording  to  the  terms  of  the  note  to  the  date  of  the 
It  is  this  holding  of  the  Circuit  Court  that  is 
LS  error, 
thoritiea  upon  this  question  are  not  at  all  harmo- 
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niouB.  In  the  case  of  Connectlcat  v.  Jackson,  I  John.  Ch.  13, 
Chancellor  Kent  sajs :  ^^Even  an  original  agreement  at  the 
time  of  the  loan  or  contract,  that  if  interest  be  not  paid  at 
the  end  of  the  year,  it  shall  be  deemed  princii^al  and  carry 
J  interest,  will  not  be  recognized  as  valid.     Sach  a  provision 

would  not  amount  to  usury  so  as  to  render  the  contract  con> 
nected  with  it  illegal  and  void  at  law  (La  Grange  v.  Hamil- 
ton, 4  Tenn.  Ilep.  613,  2  EL  Black.  144),  but  this  court  cer- 
tainly, and  perha{3S  a  court  at  law,  would  not  give  effect  to 
such  a  provision." 

In  the  case  of  Hoyle  v.  Pago«  reported  in  41  Mich.  p.  553, 
opinion  by  Justice  Cooley,  on  note  providing  for  payment  of 
11,400  on  or  before  ten  years  after  date,  ^^with  annual  inter- 
est at  the  rate  of  ten  per  cent  per  annum,  and  in  case  said 
interest  is  not  paid  at  the  end  of  each  year  it  is  express 'y 
agreed  that  said  interest  shall  become   principal  and  dmw 
interest  at  the  rate  aforesaid,"  the  court  say:   ^^  At  the  date 
of  this  obligation  there  was  no  statute  in  this  case  expressly 
providing  for  the  compounding  of  interest  and  it  has  been 
generally  believed  that  it  was  not  comi:)etent  without  such  a 
statute  to  make  a  valid  contract  in  advance  for  interest  npon 
overdne  installments  of  interest     Such  was  the  conclusion  of 
Chancellor  Kent  at  an  early  day."     Quite  a  number  of  other 
courts  have  followed  the  views  above  expressed  ;  other  cases 
make  a  distinction  between  a  promise  to  pay  interest  upon 
interest,  made  at  the  time  of  the  original  contract,  or  after 
the  interest  becomes  due,   holding  that  the  latter  can  be 
enforced,  while  the  former  can  not 

A  furtlier  distinction  is  made  in  some  of  the  cases  between 
an  agi*eement  like  the  one  in  the  note  in  this  case,  and  when 
tJw  promise  to  pay  interest  is  contained  in  separate  instru- 

/axits  or  coupons  from  the  principal  obligation. 
An  Brewster  v.    Wakefield,   1  Minn.   352,   69  Am.   Dec. 
^4t3y  the  court  say:  "The  rate  of  interest  on  money  is  a 
•proper  and  lawful  subject  of  contract"     *     *    *    "As  well 
might  it  be  said  that  a  tenant,  holding  over  after  the  expira- 
tion of  his  term,  should  not  pay  rent  at  the  rate  reserved  in 
the  lease   nnder  which  he  entered,    *    *    *    as   that  the 
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er  of  the  note  under  our  statute  be  not  liable  to  pav  the 
of  interest  on  bis  debt  overdue,  wbicb  he,  by  hie  promise, 
ed  it  Bliould  bear  before  maturity.     They  botl]  stand  upon 

same  footing.  The  teuaot  refuses  to  enrreudcr  at  tlio 
ration  of  bis  term,  and  for  that  reason  he  will  not  pay  the 

agreed  upon  in  the  lease,  and  Iniiets  npon  a  right  to  be 
liarged  by  payment  of  a  less  rate  upon  a  mere  le^lly 
lied  promise  to  pay  the  value  of  the  use  and  occupation; 
maker  of  a  note  refuses  to  pay  at  maturity,  and  for  that 
Da  insists  that  he  is  discharged  from  his  agreement  to  pay 
rest,  and  the  payee  entitled  only  to  the  legal  and  less 
Such  a  principle  and  rule  lias  never  been  tolerated 
rcen  landlord  and  tenant,  and  never  sliould  be  allowed  to 
ail  between  the  promisor  and  pn>mieee  in  a  contract  for 
payment  of  money.     The  moral  influences  and  effect  of 

a  rule,  if  allowed  to  prevail,  are  in  atl  respects  deleterious 
reprehensible.  The  rule,  if  applied  to  contracts  made  iu 
r  of  oor  statute,  offers  a  premium  upon  bad  faith,  and 
VB  persons  to  reap  ricli  harvests  of  wealth  out  of  their 
ited  promises  and  forfeited  pledges;  it  allows  tliem  to 
I  tbeoiBolves  of  benefits  derived  fi-om  their  own  wrungt^, 
to  enjoy  them.  To  such  a  doctrine  I  can  not  assent,  iu 
tever  form  it  may  arise." 

1  Bledsoe  v.  Nixon,  69  N.  C.  Kep.,  cited  in  American 
orta,  Yol.  13,  p.  24,  that  court  said:  "When  a  certain 
of  money  is  to  be  paid  at  a  specified  time,  on  failure  to 

the  party  is  to  be  charged  with  interest;  the  price  for 
use  of  money,  like  rent  due  for  land  or  the  hire  of  a 
e,  being  the  money  of  the  one,  which  the  other  party  is 
ng  the  use  of  and  should  pay  for,"  *  *  «  "  When 
e  is  an  agreement  set  out  iu  the  note  for  the  payment  of 
-est  annually  or  semi-annually,  the  maker  is  chargeable 

interest  at  the  Hko  rate  upon  each  deferred  payment  of 
-est  in  like  manner  as  if  he  had  given  a  promissory  note 
he  same  amount,  is  sonnd  on  principle.  By  Uiis  mode  of 
putation  compound  interest  is  not  given,  but  a  middle 
se  is  taken  between  simple  and  compound  interest.  By 
puting  Interest  in  this  way  effect  is  given  to  the  etipula- 
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tioD  to  pay  interest  at  fixed  times ;  whereas,  if  simple  interest 
be  computed,  no  effect  whatever  is  given  to  the  stipulation  in 
regard  to  interest,  and  the  court  assumes  the  power  to  ex- 
punge it  as  surplusage,  although  it  is  manifest  that  the  parties 
intended  it  to  have  some  effect." 

In  Lewis  v.  Paschal,  Adm'r,  87  Texas,  318,  whicht  was  an 
action  to  recover  interest  on  interest  accrued  on  a  promissory 
note,  '^  payable  without  defalcation  or  discount,  with  interest 
at  the  rate  of  ten  per  cent  per  annum  payable  annually  from 
date,"  this  whole  subject  is  ably  discussed,  citing  Andrews  v. 
Uoxie,  5th  Texas,  and  the  action  was  sustained,  the  court 
declaring  the  contract  neither  usurious  nor  against  public 
policy,  but  a  proper  subject  of  contract.  In  1  American 
Leading  Cases,  650,  Sellick  v.  French,  it  is  said:  1st  An 
agreement  to  pay  interest  on  interest  is  not  usurious  nor 
illegal.  2d.  That  the  better  opiniou  is,  that  at  law,  such  an 
agreeiuent  made  either  at  or  after  the  time  of  the  original 
contract  will  be  enforced.  3d.  That  where  there  is  an  express 
stipulation  that  interest  shall  be  paid  at  fixed  times,  as  annu- 
ally or  at  the  end  of  each  year,  even  if  the  principal  be  due 
at  or  before  the  first  installment  of  interest  is  due,  interest  is 
to  be  charged  upon  the  interest  from  the  time  it  is  payable. 

In  the  case  of  Pawling  v.  Pawling,  Adm'r,  4  Yeates'  Penn. 
Beports,  220,  the  subject  of  interest  on  interest  is  very  ably 
discussed  and  the  rule  announced  that  a  contract  like  that  at 
bar  would  be  sustained.  In  8  Parsons  on  Contracts,  150,  it  is 
said:  **  We  are  aware  of  no  case  in  England  or  in  this  country, ' 
in  which  a  contract  to  pay  compound  interest  has  been  hold 
to  be  usurious  so  as  to  become  totally  invalid."  And  on  page 
153  it  IB  said:  ^^  And  for  the  reason  that  this  aversion  of  our 
law  to  allow  money  to  beget  money,  has  of  late  years  very 
much  diminished,  we  do  not  think  it  absolutely  certain  that 
u  bargain  in  advance  for  the  payment  of  compound  interest  in 
all  its  facts  reasonable  and  free  from  suspicion  of  oppression, 
would  not  be  enforced  at  this  day  in  some  of  our  courts." 

In  City  of  Aurora  v.  West  7  Wall  82,  the  Supreme  Court 
of  the  United  States  in  passing  upon  the  question  whether 
dishonored  coupons  should  bear  interest,  say: 

^' Being  written  contracts  for  the  payment  of  money,  and 
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negutiablu  bccnaee  payable  to  bearer  and  [tagsing  from  hand 
to  hand  as  other  negotiable  instriimcntB,  it  is  quite  H|)|>arent 
on  general  principlea  that  they  should  draw  interest  after  the 
payment  of  tlie  .principal  ia  nnjuatly  ne.ijlected  or  refused. 
Where  tlicre  is  a  contract  to  pay  money  on  a  day  fixed,  and 
the  contract  is  broken,  interest,  as  a  general  rule,  is  allowed, 
and  that  rule  is  universal  in  respect  to  bills  and  notes  payable 
on  time."  Gu'pecke  v.  Oubnqne,  1  Wall  206.  In  Mann  v. 
Cross,  9  Iowa,  33T,  which  was  a  suit  to  foreclose  a  mortgage 
given  to  secure  a  note  bearing  ten  per  cent  interest,  payable 
annually,  the  court  said :  "Was  he  (the  mortgagee)  entitled 
to  six  per  cent  interest  upon  the  interest  annually  due?  We 
think  he  was.  The  respondent  was  under  a  legal  obligation 
to  pay  this  interesf  at  the  end  of  the  year;  it  was  a  sum  of 
money  then  due,  without  a  contract  fixing  the  rate  of  interest 
U|>oD  it,  and  for  which  ho  might  have  sued.  He  was,  there- 
fore, bound  to  pay  its  legal  value  which,  by  our  law,  in  the 
ubecnce  of  a  written  agreement  reserving  more,  is  fixed  at  six 
centE  on  the  hundred."  See,  also,  Hersey  v.  [lersey,  IS  Iowa, 
24;  Mills  v.  The  Town  of  Jefferson,  20  Wis.  50.  In  the 
latter  case,  the  court  say:  "When  a  person  agrees  to  jtay 
interest  at  a  specitied  time,  and  fails  to  keep  his  undertaking, 
why  should  he  not  bo  compelled  to  pay  interest  upon  interest 
from  the  time  he  should  have  made  the  ).>ayment  t  If  he 
undortalces  to  pay  a  sum  at  a  given  time,  to  the  owner,  and 
makes  default,  the  taw  allows  interest  on  the  sum  wrongfully 
withhold  from  the  time  ho  should  have  made  such  [tayment." 
Our  own  Supreme  Court  in  Leonard  v.  Adm'r  of  Villara,  23 
III.  380,  uses  the  following  language:  "To  compute  interest 
npon  interest  after  its  maturity,  has  by  all  courts,  whether 
exercising  equity  or  common  law  jurisdictiou,  been  held  to  be 
compound  interest,  and  in  violation  of  law.  This  question 
has  been  frequently  presented,  and,  it  is  believed,  uniformly 
held  to  bo  unauthorized.  We  are  not  aware  of  any  well  con- 
sidered case  which  has  held  there  is  an  implied  legal  or  moral 
obligation  to  pay  interest  upon  un]>aid  interest  after  maturity.' 
The  case  at  bar  is.  however,  different  from  the  above,  in 
two  particulars.  In  this  case  there  is  an  express  prnmim:  to 
pay  interest  upon  interest,  and  in  the  judgment  of  the  Cir- 
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cnit  Court  compound  interest  was  not  allowed — interest  only 
being  allowed  upon  the  annual  interest  due  upon  the  princi- 
pal sum,  but  none  u|^x)n  such  interest  accruing  upon  the  annual 
interest,  which  would  be  required  to  make  compound  interest. 

In  Harper  v.  Ely,  70  111.  586,  the  court  clearly  recognizees 
the  doctrine  of  the  United  States  Supreme  Court,  that  where 
installments  of  interest  are  evidenced  by  coupons,  interest 
should  be  computed  upon  them,  if  they  are  not  paid  at  their 
maturity.  In  Gilmore  v.  Bissell,  124  111.  490,  the  court  say: 
"The  mortgagors  had  agreed  to  pay  the  interest  on  the  mort- 
gaged debt  annually,  and  it  was  their  duty  to  observe  that 
agreement;  but  they  failed  to  pay  each  year,  as  the  interest 
became  due.  When  the  time,  however,  came  to  renew  the 
debt,  the  mortgagors  had  the  right,  if  they  saw  proper,  to 
redeem  their  agreement,  and  pay  interest  on  the  interest;  and 
their  agreement  to  pay  that  interest  was  not  illegal,  nor  did  it 
render  the  transaction  usurious.  What  was  done  was  but  the 
performance  of  a  contract  made  by  the  parties,  which  tlicy 
Lad  a  right  to  do." 

It  appears,  therefore,  that  the  Supreme  Court  of  this  State 
has  never  passed  upon  the  exact  question  presented  by  this 
record,  but  have  held,  first,  where  a  note  is  given  with  inter- 
est payable  annually,  the  payee  may  sue  for  and  recover  the 
interest  at  the  end  of  each  year.  Walker  v.  Kimball,  22  111. 
537.  Second,  that  where  such  annual  interest  is  evidenced 
by  coupons,  interest  should  be  computed  upon  them  if  they 
are  not  paid  when  due.  Third,  that  when  interest  is  not 
paid  according  to  the  agreement  of  the  parties,  they  may, 
after  such  interest  accrues,  lawfully  contract  for  such  interest 
to  bear  interest. 

We  are  inclined  to  think  there  is  no  substantial  difference 
in  principle,  between  a  note  like  the  one  in  this  case,  where 
the  contract  to  pay  a  certain  sum  as  interest  annually  is  con- 
tained in  the  same  paper  with  the  contract  to  pay  the  princi- 
pal sum,  and  one  where  the  interest  is  secured  by  a  separate 
loatrnmeut  or  coupon.  In  either  case  it  is  all  one  contract, 
executed  at  one  time,  and  we  think  should  be  construed  tlie 
same  whether  upon  one  piece  of  paper  or  many. 

The  fact  tliat  a  coupon  may  be  severed  from  the  principal 
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note  and  pass  into  other  haoda  and  tboe  give  different  poreons 
rights,  should  not  make  any  difference  in  constrning  the  coa- 
tract  when  execntcd,  or  so  long  as  it  remains  entire  in  the 
hands  of  the  original  parties. 

Nor  do  we  see  any  good  reason  for  saying  that  an  agree- 
ment to  pay  interest  npon  interest  may  lawfully  be  made  after 
the  original  interest  is  dne,  but  not  before.  A  contraet  taintud 
with  nsury  can  nut  be  confirmed  at  any  time  while  any  part 
of  the  debt  is  unpaid,  because  it  was  illegal  to  make  snob  cm- 
tract  originally;  hence  it  would  seem  that  if  it  be  illegal  to 
make  a  contract  in  advance  to  pay  interest  upon  interest,  it 
cunld  not  be  regarded  as  legal  to  make  such  contract  after 
there  i^  a  default  in  the  payment  of  the  original  interest,  as 
was  held  conid  properly  be  done  in  Gilmore  t.  Btssell,  supra. 

But  when  the  statute  on  interest  is  considered  it  would 
saem  there  can  be  no  doubt  that  the  holding  of  the  Circuit 
Court  was  right.  Section  2  of  the  statute  of  1874,  which  was 
the  statute  in  force  when  the  note  was  executed,  provides : 
*"  Creditors  shall  be  allowed  to  receive  at  the  rate  of  six  per 
eentum  per  annum,  for  all  moneys  after  they  become  dne  on 
any  bond,  bill,  promissory  note,  or  other  iudtrumeut  in  writ- 
ing." Soctton  i  provides  "  in  all  written  contracts  it  shall  be 
lawful  for  the  parties  to  stipulate  or  agree  that  ten  per  cent 
per  annum,  or  any  less  sum  of  interest,  shall  be  taken  and  paid 
upon  every  {lOJ  loaned,  or  in  any  manner  due."  The  latter 
c'ause,  "or  in  any  manner  due,"  eeeius  to  include  the  annual 
installmentBof  interest  in  the  note  before  us.  They  were  due 
at  a  definite  time;  it  was  the  duty  of  the  debtor  their  to  pay 
them,  and  he  had  expressly  provided  at  the  time  of  making 
the  note  that  if  not  so  paid  they  should  become  a  part  of  the 
principal  and  baar  the  same  rate  of  interest.  The  maker  of 
the  note  was  authorized  by  this  statute  to  make  the  exact  con- 
tract th»thediil,  and  we  see  no  reason, either  in  law  or  morals, 
why  it  should  not  be  enforced  as  the  parties  madV  it 

In  Urd  on  Usury,  36,  it  is  said    that  "it  is  not  illegal  to 
stipulate  for  coinp  )und  interest,  or  timt  interest  ae  it  becomes  . 
due   shall   be  converted   into   principal,  and  carry  interest," 
though  by  the  civil  law  this  was  not  allowed.     The  judgment 
will  be  affii'ined.  Judgment  q^rmed. 
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Chicago,  BaRLiNOTON  &  Quixcr  Railroad  Company 

V. 

Hekky  Florens. 

BailroatU-^Injury  to  Team — Crossings — Rate  qf  Speed  of  Train  in 
Ahsgnes  af  Regulation  by  Ordinance — ContrihvUory  Negligence — Failure 
to  Look  and  Listen. 

1.  In  tiie  absence  of  legislation  or  mnnicipal  regnlation  a  railroa  1  may 
adopt  aoch  rate  of  speed  for  its  trains  as  it  deems  advisable,  providing  it  iff 
TSBsoDablv  safe  to  panengers.  being  transported. 

2.  It  is  not  the  duty  of  an  engine-driver,  on  nearing  a  crossing,  to  stop 
his  train  for  the  purpose  of  avoiding  a  collision  with  a  team  he  may  see 
approaching. 

8.  In  an  action  to  recover  from  a  railroad  company  for  injuries  inflicted 
upon  a  team  at  a  highway  crossing,  this  coart  holds  that  the  defendant  was 
B>t  guilty  of  negliirence  in  the  premises,  but  that  the  plaintiff  was  negli- 
geat  in  failing  to  look  for  trains  before  driving  npon  the  track. 

[Opinion  filed  February  14,  1890.] 

Appeal  from  the  Circuit  Court  of  Fulton  County ;  the  Hon. 
J.  C.  Baobt,  Judge,  presiding. 

Messrs.  O.  F.  Pbicb  and  Fbedsbiok  M.  Gbant,  for  appel- 
lant. 

Mr.  H.  W.  Masteks,  for  appellee. 

Wall,  J.  The  appellee  recovered  a  judgment  against  the 
appellant  for  $110  for  injuries  inflicted  upon  his  team  in  a 
Opllifiion  with  an  engine  running  upon  the  railroad  of  appel- 

le  plaintiff  was  engaged  in  hauling  coal  in  wagons  an<l 
^  occasicff'to  cross  the  railroad  at  a  point  where,  by  reason 
fjttV\Q  up  grade  of  the  wagon  road,  it  was  necessary  to  double 
^ncis.  He  had  thus  taken  one  wagon  over  the  crossing  and 
^Uile  going  over  with  the  second,  the  train  came  along  and 
collided  with  the  team,  killing  two  mules,  and  doing  some 
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damage  to  the  wagoD  and  liamcss.  It  appears  that  hy  reason 
of  the  peonliar  sitaationas  to  pmbankinents,  etc.,  a  train  com- 
iog  from  tbat  direction  con1d  be  seen  but  a  short  digtauce  hj 
oiie  standing  on  the  track;  but  that,  standing  a  few  feet  west 
of  the  track,  it  conid  be  seen  for  three  quarters  of  a  mile  or 
more.  Plaintiff  claims  ihat  he  made  an  observation  with 
tlie  pnrpose  to  see  whether  a  train  waa  coming  but  a  tisw 
moments  before  attempting  to  cross  with  the  second  wagon. 
He  could  neither  see  nor  hear  anything  of  the  sort  at  that 
time,  and  be  does  not  state  tliatho  made  any  further  observa- 
tion. It  was  a  stormy  day,  clondy  and  windy,  with  soma 
snow.  Plaintiff  heard  no  signals  until  just  as  the  train  was 
upon  him.  There  is  no  evidence  that  the  usual  signals  were 
not  given,  nor  that  any  one  who  was  listening,  or  might  have 
heard  them  if  given,  did  not  hear  them.  Incidentally  two 
witnesses  who  were  on  the  train  speak  of  bearing  the  whistle 
sounded  just  before  the  collision,  which  was  all  the  plaintiff 
heard. 

On  the  part  of  appellant  five  witnesses — all  trainmen — 
testified  that  the  whistle  was  sounded  for  the  crossing  at  the 
proper  place,  one-foitrth  of  a  mile  before  reaching  it,  and  it 
also  appears  that  the  bell,  whieh  was  of  more  than  thirty 
pounds  weight,  was  rung  by  steam  from  the  time  of  leaving 
the  last  station,  about  two  miles.  It  may  therefore  be  said 
there  is  no  question  that  the  bell  was  rung,  and  upon  the  evi^ 
deoce  there  can  scarcely  be  any  question  that  the  whistle  was 
sounded,  as  required  by  law,  before  the  traiu  reached  the 
crossing.  Hence,  the  plaintiS  must  rcco.ver,  if  at  alt,  npon 
the  allegation  found  in  the  first  count  of  his  declaration,  that 
the  engine  and  train  were  carelessly  and  negligently  driven 
and  managed,  thereby  causing  the  collision.  Upon  this  alle- 
gation the  plaintiff  seems  to  rely,  and  it  was  prominently  pre- 
sented to  the  jury  in  the  instrnctions  given  by  the  court  at 
his  instance.  In  support  of  this  allegation  proof  was  offered 
as  to  the  speed  of  the  train.  Two  witnesses  who  were  riding 
in  the  caboose  (it  was  a  freight  train)  testified  (hat  the  speed 
was  extraordinary,  thirty-five  or  forty  miles  per  hour,  as 
they  supposed. 
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It  appears  that  the  train  ran  a  considerable  distance,  possi- 
bly a  half  mile,  according  to  plaintiffs  estimate,  beyond  the 
crossing  before  it  stopped.  It  then  backed  up  to  the  crossing. 
There  was  a  down  grade  at  the  place.  The  trainmen  put  the 
speed  at  eighteen  or  twenty  miles  i)er  hour,  and  saj  tliat  it  was  a 
down  grade;  that  it  was  usual  to  apply  the  brake  on  the  rear  car 
before  starting  down  the  hill,  and  that  it  was  done  on  that 
occasion,  and  that  as  soon  as  the  team  was  discovered  going, 
or  about  to  go,  on  the  track,  the  stock  alarm  was  sounded  and 
every  effort  was  made  to  avoid  a  collision.  As  there  was  a 
bridge  and  an  embankment  just  beyond  the  crossmg,  it  is 
difficult  to  believe  that  the  engineer  and  iireman  would  neg- 
lect anything  in  their  power  to  avert  thejevident  risk  of  a  col- 
lision at  a  place  of  such  danger. 

The  whole  case  is  thus  narrowed  down  to  the  speed  of  the 
train  and  the  measure  of  negligence  that  may  be  predicated 
thereon.  According  to  the  estimates  of  the  various  witnesses 
the  speed  was  somewhere  between  eighteen  and  forty  miles 
per  hour.  There  was  no  legal  provision  regulating  the  rate 
of  speed  at  that  place. 

As  was  said  by  the  Supreme  Court  in  C,  B.  &  Q.  R  R.  Co. 
V.  Lee,  68  111.  682,  "There  is  nothing  in  the  charter  of  the 
C(»mpany  n«»r  in  the  general  laws  of  the  State,  which  imposes 
any  restraint  as  to  the  speed  its  trains  may  run. 

''Where  not  prohibited  by  municipal  regulations  it  is  appre- 
hended the  company  may  adopt  such  rate  of  speed  as  it  shall 
deem  advisable,  provided  always  it  is  reasonably  safe  to  tho 
passengers  being  transported.  It  will  be  subject  to  no  lia- 
bility for  the  rate  adopted  if  not  otherwise  at  fault." 

To  the  same  effect  see  W.,  St  L.  &  P.  Ry.  v.  Neukirk,  13 
111.  App.  387;  Same  v.  Same,  ^5  111.  App.  172.  If  it  be  said 
if  the  train  had  been  running  at  a  lower  rate  of  speed  it  could 
have  been  stopped  in  time  to  prevent  the  accident,  we  think 
the  answer  is  that  whether  going  at  the  highest  or  lowest 
estimated  rate  it  would  have  been  impossible  to  have  stopped 
after  the  team  was  discovered  to  be  in  danger. 

In  C,  B.  &  Q.  R  R  Co.  v.  Damrell,  81  111.  453,  the 
Supreme  Court  remark:     "This  court  has  frequently  asserted 
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the  doctrine  that  it  is  not  the  duty  of  the  engine  driver  on 
nearing  a  road  crossing  to  stop  his  train  for  the  purpose  of 
avoiding  a  collision  with  a  wagon  and  team  he  may  see  ap- 
proaching the  crossing."  Hence  there  would  have  been  no 
duty  to  stop  or  attempt  to  stop  until  the  team  was  seen  to  be 
going  on  the  track  and  in  danger,  and  if,  when  it  so  appeared, 
no  possible  effort  would  be  sufficient  to  stop  and  avoid  the 
collision,  then  there  would  be  no  negligence  in  that  respect. 

We  are  unable  to  see  how  the  rate  of  speed,  if  too  great, 
can  be  regarded  as  the  proximate  cause  of  the  accident. 
Again  it  is  difficult  to  see  how  the  plaintiff  can  be  considered 
as  in  the  exercise  of  ordinary  care.  It  was  a  crossing  of 
more  than  ordinary  danger  because  an  approaching  train  could 
not  readily  be  seen  from  every  portion  at  or  near  the  track 
though,  as  already  stated,  by  slight  effort  it  was  possible  to 
get  a  view  up  the  track  for  at  least  three  quarters  of  a  mile, 
and  while  the  plaintiff  said  he  had  recently  made  an  observa- 
tion he  had  not  done  so  just  l)efore  he  attempted  to  cross. 

Since  making  that  observation  he  had  gone  to  the  wagon 
and  in  attaching  the  extra  team  thereto  he  had  been  delayed 
by  a  difficulty  in  adjusting  the  connection  so  that  some  ap- 
preciable time,  no  one  knows  how  long,  had  elapsed  before 
starting  to  cross.  That  lapse  of  time  W2is  certainly  more 
than  enough  to  enable  a  train  going  at  any  ordinary  speed  to 
cover  the  space  of  track  which  was  visible  from  any  attain- 
able point.  Common  prudence  would  have  required  that  ho 
again  look  before  attempting  to  cross  the  track,  going  np  hill 
with  a  heavily  loaded  wagon  drawn  by  four  hoi^ses.  It  was 
certainly  within  his  power  to  have  been  perfectly  safe  and  no 
reasonable  excuse  appears  for  his  omission  to  protect  himself 
by  again  looking  and  being  sure  that  no  train  was  near.  It 
was  his  duty  to  do  so.  Upon  this  point  see  C,  B.  &  Q.  B.  R 
Co.  y.  Damrell,  supray  and  the  numerous  cases  there  cited 
where  the  omission  of  such  precaution  is  on  the  facts  then  in 
proof  declared  to  be  gross  negligence. 

We  think,  under  all  the  conditions  here  in  proof  and  in 
view  of  the  plaintiff^s  familiarity  with  the  location  and  danger, 
such  omission  was  highly  negligent  in  this  instance.     After 
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making  all  dae  allowances  for  tlio  weight  to  be  given  to  the 
vei'dict  we  feel  constrained  to  say  that  the  evidence  clearly 
fails  to  show  negligence  on  the  part  of  the  defendant  and 
ordinary  care  on  the  part  of  the  plaintiff.  It  is  not  a  conflict 
of  evidence,  bat  a  want  of  evidence  in  these  particulars.  The 
jodgment  will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


The  A.MERICAN  Insurance  Company,  for  use,  etc., 

V. 

Samuel  Arbuckle. 

Limifaiions — Statute,  See.  15 — Justice  of  Peace-^Judgment  of. 

An  action  on  a  judgment  of  a  justice  of  the  peace  falls  within  the  provis- 
ions of  Sec.  15  of  the  statute  of  limitations  and  is  barred  in  five  years. 

[Opinion  filed  February  14,  1890.] 

Appeal  from  the  Cu'cnit  Court  of  Edgar  County;  the  Hon. 
C.  B.  Smith,  Judge,  presiding. 

This  was  a  suit  commenced  by  appellants  before  George  M. 
Jeter,  a  justice  of  the  peace  of  £dgar  county,  on  January  7, 
1889,  to  recover  a  judgment  upon  a  former  judgment  ren- 
dered January  22, 1879,  by  M.  H.  Ewers,  a  former  justice  of 
the  peace  of  Edgar  county,  against  Samuel  Arbuckle  and  in 
favor  of  the  American  Insurance  Company.  Judgment  was 
rendered  by  Jeter,  January  21,  1889,  against  appellants,  and 
an  appeal  was  taken  to  the  September  term  of  the  Edgar  Cir- 
cuit Court  The  cause  was  then  tried  before  a  jury,  and  after 
hearing  all  the  evidence,  the  court  instructed  the  jury  to  ren- 
der a  verdict  for  the  defendant,  upon  the  ground  that  appel- 
lants bad  not  commenced  this  action  before  Justice  Geo.  M. 
Jeter  within  five  years  from  date  of  former  judgment  obtained 
Wore  Justice  M.  H.  Ewers,  and  in  accordance  with  such 
instractious  the  jury  so  rendered  a  verdict 
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MutioD  for  new  trial  having  boen  entered,  overrnlod  and 
judgment  entered  in  accordance  with  the  verdict,  this  appeal 
was  taken. 

McBBfs.  F.  W.  Ddndas  and  J.  C.  Ficzuk,  for  appellant 

Mr.  H.  Yak  Seixab,  for  appellee. 

Wall,  J.  The  question  presented  by  this  record  is  whether 
an  action  on  a  judgment  of  a  justice  of  the  peace  is  barred  bv 
the  statute  of  limitations  in  tive  years. 

It  is  provided  by  Sec  15,' Chap.  S3,  R  S.,  that  "actions  on 
nnwritten  contracts  expressed  or  implied,  or  on  awards  of  arbi- 
tration, and  all  civil  actions  not  otherwise  provided  for,  shall 
be  coiimiuncod  within  live  years  next  after  the  cause  of  action 
accrued."  Sec.  16  provides, "  actions  on  bonds,  promissory 
notes,  bills  of  exchange,  written  leases,  wiittcn  contracts  or 
other  evidences  of  indebtedness  in  writing  shall  be  com- 
menced within  ten  years  next  after  tlie  cause  of  action 
accrued."  By  Sec.  26  the  period  of  limitation  in  actions  on 
judgments  of  courts  of  record  in  this  State  is  twenty  years. 

A  judgment  of  a  justice  of  the  peaco  not  being  a  judgment 
of  a  court  of  record,  does  it  fall  within  Sec.  15,  which  iiicliidea 
"all  civil  actions  not  otherwise  provided  for,"  or  within  Sec. 
16  under  the  clause,  "other  evideiicos  of  indebtedness  in  writ- 
ing"? 

Under  the  English  statute  of  21  James  I,  and  similar  stat- 
iite^  in  this  country  limiting  actions  of  debt  founded  tipon 
"any  contract,  witliout  8|)ecia)ty,"  it  ha*  gcuerally,  if  not 
always,  been  held  that  the  stktute  of  limitations  does  not  bar 
an  action  upon  a  judgment,  and  so  where  the  liability  of 
defendant  arises,  not  by  the  act  of  the  parties  but  by  virtue  of 
some  requirem"nt  of  a  statute,  there  is  no  such  bar.  The  dis- 
tinction is  drawn  Ijetween  actions  upon  cuntiacts  in  fact  and 
contracts  in  law. 

It  has  been  held  in  New  Tork,  New  Hampshire  and  Penn- 
sylvania that  the  judgment  of  a  justice  of  the  peace  was  not 
within  such  a  statute,  which  barred  only  actions  founded  npon 
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anj  contract,  without  specialty,  thnsdiBtingnishinp;  such  judg- 
ment from  a  mere  contract.  Angellon  Limitations,  Ch.  10; 
Wait's  Ac.  &  Def.,  Vol.  7,  263.  In  Bemis  v.  Stanley,  93  111. 
^30,  it  was  held  that  a  judgment  of  a  conrt  of  record  of  another 
State  wa:j  within  the  clause  of  Sec.  15  above  quoted. 

The  court  did  not  refer  to  Sec.  16.     It  was  then  said  "  onr 
view  is  that  Sec.  15  is  broad  enough  to  embrace  the  judgment 
sued  on  in  this  case;  that  the  suit  on  a  judgment  is  a  civil 
action  not  otherwise  specially  provided  for  and  henco  barred 
in  five  years  by  the  terms  and  conditions  of  onr  statute."     In 
Aarvig  v.  Kellogg,  21  111.  App.  530,  it  was  held  by  the  Appel- 
late Court  of  the   Second  District  that  snch  a  judgment  as 
here  involved  is  to  be  classed  under  the.  head  of  "  other  evi- 
dences of  indebtedness  in  writing "  and  therefore  controlled 
by  Sec.  16,  it  being  considered  that  Bemis  v.  Stanley  was  not 
conclusive  because  involving  merely  the  judgment  of  a  court 
in  another  State  and  because  the  decision  there  might  have 
been  sustained  on  the  ground  that  more  than  ten  years  had 
elapsed,  and  further  the  attention  of  the  court  had  not  been 
called  to  Sec.  16.     The  same  court  so  held  in  O'Donnell  v. 
C.  &  A.  E.  R  Co.,   22  III.  App.  '233. 

In  Stelle  v.  Lovejoy,  23  111.  App.  575,  it  was  held  by  the 
Appellate  Court  of  the  First  District  that  the  action  was  barred 
in  five  years, citing  Bemis  v.  Stanley.  We  are  inclined  to  the 
6ame  view. 

The  sixteenth  section  enumerates  bonds,  notes,  bills,  written 
leases,  written  contracts,  and  then  adds  "  other  evidences  of 
indebtedness  in  writing." 

*'  It  is  said  to  be  a  good  rule  of  construction  that  where  an 
act  of  Parliament  begins  with  words  which  describe  things  or 
persons  of  an  inferior  degree  and  concludes  with  general 
words,  the  general  words  shall  not  be  extended  to  any  thing 
or  person  of  a  higher  degree;  that  is  to  say,  where  a  particular 
class  is  spoken  of  and  general  words  follow,  the  class  first 
mentioned  is  to  be  taken  as  the  most  comprehensive  and  the 
geneml  words  treated  as  referring  to  matters  ejusdem  generis^ 
.  with  such  class,  the  eflfect  of  general  words,  when  they  follow 
particular  words,  being  thus  restricted."  Broom's  Legal 
Maxims,  651;  Sedgwick  on  Stat  and  Const.  Law,  360-1. 
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Bere  tlie  statate  baring  Epeciatlj  enameratcd  several  par- 
cular  kiuds  of  volnntarjr  obligations,  including  the  mere 
meral  expreeeion  "written  contracts,"  Dses  the  language 
ader  consideration,  obvioasly  intending  to  include  every 
:her  form  of  voluntary  written  acknowledgment,  adniiasion 
r  undertaking,  which  might  give  evidence  of  indebtedDess. 

A  judgment  dues  evidence  indeblednese,  bat  it  does  more; 
>r  it  is  an  adjudication  even  though  rendered  bv  a  conrt  of 
iferior  jurisdiction,  if  acting  within  its  proper  limits  as  to 
sreon  and  subject-matter.  It  may  rest  upon  contract  or 
pon  tort,  or  upon  a  provision  of  statote  or  of  a  municipal 
rdiaance.  It  does  not  necessarily  depend  upon  any  voluntary 
;t  of  the  defendanL  Indeed,  it  may  be  and  often  is  based 
pon  considerations  wholly  independent  thereof.    Moreover 

is  conclusive,  and  its  merits,  while  it  remains  in  force,  can 
3t  he  collaterally  ezawioed  or  inquired  into. 

It  would  be  a  misuse  of  terms  to  describe  it  as  a  mere 
ndeuce  of  indebtedness.  It  is  not  to  he  supposed  that  the 
igislature,  familiar  with  the  legal  effect  and  qualities  of  a 
idgment,  wonld  refer  to  it  in  terms  which  more  aptly  de- 
iribo  something  less  conclusive  and  less  potential,  and  which 
laptly  and  imperfectly  cbarncterize  it  by  a  designation  of  its 
linor  quality  only. 

The  judgment  of  the  Circuit  Coart  will  be  affirmed. 

Judgment  a^rmed. 


BOBEBT  BUBQESSET  AL. 


Charles  Capes,  for  use,  etc. 

Gaminhment — Slaluiet — Congtruclion  ((f—Chotti  <n  AelioH. 

The  Pipr»<iion,  "choaet  inEwtion"  in  tlie  proviaiom  of  the  statute  in 
Vhri  to  garniahnient,  refare  only  to  those  in  the  cnstody,  charKO  or  poB- 
Hion  o[  the  ganiuhee  belongia^  to  tbe  defendant,  and  held  against  third 

[Opinion  filed  February  14, 1890.] 
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from  the  Circuit  Court  of  McLean  County;  the 
Hob.    a  -  Sample,  Judge,  presidin^^. 

Messx-s.  Edwabds  &  Evans,  for  appellants. 

M&8sx*&  Kesbiok,  Lucas  &  Spsnces,  for  appellee. 

Cojsi43t:MRj  J.  On  the  8th  day  of  March,  1886,  appellant  sold 
to  CHskxrles  T.  Capes  a  stallion,  and  delivered  to  him  the  fol- 
lowing   instrument: 

"Bill  of  sale  of  Pride  of  Maplethorp: — This  is  to  certify 
that  Mre  have  sold  the  imported  shire  stallion,  Pride  of  Maple- 
thorp, to  Mr.  C.  T.  Capes,  of  Pontiac,  111.  This  also  certifies 
that  tbo  above  mentioned  stallion,  Pride  of  Maplethorp,  was 
imported  from  England  on  the  steamship  Lake  Huron,  by  the 
Burmese  Bros.,  of  Wenona,  111.  This  also  certifies  that  the 
above  ixientioned  stallion  is  free  from  all  hereditary  diseases, 
and  is  at  breeder,  and  in  case  said  stallion  proves  contrary  in  a 
reasonable  time,  say  two  years,  if  no  mishaps  allay  him,  we 
%ree  to  take  said  stallion  back  and  furnish  the  buyer  another 
stallion  of  same  value  as  the  above  stallion,  provided  the  said 

stallion^  Pride  of  Maplethorp,  is  returned  to  us  in  good  con- 
dition. 

"BuEGESS  Bros.,  Wenona,  111. 
"  I>3.ted  Wenona,  March  8,  1886." 

/'^  -A.pril,  1889,  Haynes,  Gorden  &  Co.  recovered  in  the 
^irexi^it;  Court  of  McLean  County,  a  judgment  against  said 
^a|>^s  :f or  $2,000,  and  after  execution  had  been  issued  thereon, 
^  ^^  turned  no  property  found,  they  proceeded,  under  the 
statnt^^  to  summon  appellants  as  garnishees. 

^^^^^xrogatories  were  filed  and  answered  and  the  cause  was 

xnecl   \^j  1^  jury,  resulting  in  a  verdict  against  appellants  of 

*  '^ «  S,  upon  the  theory  that  said  stallion  was  not  a  good 

ure^^^j..  ^jj^  warranty   in  the  bill  of  sale  had  been  broken, 

ana   tl^^refore  appellants  were  liable  to  Capes  for  damages, 

^^^  tl^at  such  liability  on  the  part  of  apj^ellants  to  Capes  was 

^Tt^^^per  subject  of  garnishment  in  favor  of  Haynes,  Gorden 

®  ^o.     Appellants  insisted  in  the  court  below,  and  contend 
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here,  that  the   claim   of  Capes   against   appellants  was    for 
unliquidated  damages,  and  they  were  not  liable  as  ^rnishees. 

It  can  not  be  doubted  that  the  general  rule  is,  that  where 
the  claim  of  the  defendant  against  the  garnishee  rests  in 
unliquidated  damages,  the  garnishee  can  not  be  made  liable. 
Drake  on  Attachment^  Sec  548;  Waples  on  Attachment, 
page  197. 

In  Sec.  544  in  Drake  on  Attachment,  it  is  said:  '^  Tliat 
which  the  garnishment  operates  upon  in  this  class  of  cases,  is 
credits.  The  term  credits,  in  this  connection,  is  used  in  the 
sense  in  which  it  is  understood  in  commercial  law,  as  the  cor- 
relative of  debt." 

But  it  is  insisted  by  counsel  for  appellee  that  these  general 
principles  have  no  application  in  this  State,  because  our  stat- 
ute, unlike  those  of  others,  includes  choses  in  action  as  sub* 
jects  of  garnishment. 

A  chose  in  action  is  thus  defined  :  *^  A  right  to  receive  or 
recover  a  debt,  or  money,  or  damages  for  breach  of  contract, 
or  for  a  tort  connected  with  a  contract,  but  which  can  not  be 
enforced  without  action."  Chap.  62,  R,  S.,  Sec.  5,  provides 
that  upon  a  person  being  summoned  as  a  garnishee,  that 
interrogatories  shall  be  tiled,  "and  compel  the  answer  of  any 
and  every  garnishee  touching  the  lands,  tenements,  goods, 
chattels,  moneys,  choses  in  action,  credits  and  effects  of  such 
defendant,  and  the  value  therefor  in  his  possession,  custody 
or  charge,  or  from  him  due  and  owing  to  the  said  defendant" 
The  language  of  Sec.  21  of  the  Attachment  Act,  wliich  pro- 
vides for  summoning  garnishees  in  original  attachments,  directs 
that  the  sheriff  shall  summon  as  garnishees  all  persons  "whom 
the  creditor  shall  designate  as  having  any  property,  effects, 
choses  in  action  or  credits  in  their  possession  or  power, 
belonging  to  the  defendant,  or  who  are  in  anywise  indebted 
to  such  defendant." 

The  question  arising  upon  this  record  is  the  construction 
of  these  sections,  for  we  assume  they  must  be  construed 
together  and  are  both  intended  to  make  one  summoned  as  a 
garnishee  liable  to  the  same  extent  whether  summoned  as 
such  in  an  attachment  proceeding,  or  under  the  provisions  of 
the  chapter  on  garnishment 
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The  first  section  of  this  chapter  provides  that  the  court  or 
jostice  of  the  peace,  '^ shall  examine  and  proceed  against  such 
garnishee  or  gai'nishees  in  the  same  manner  as  is  reqnired  by 
law  a^inst  garnishees  in  original  attachments/'  while  the 
first  part  of  Sec.  5  already  referred  to,  by  its  language  plainly 
refers  to  cases  where  one  is  summoned  as  garnishee  in  an 
original  attachment  proceeding  or  by  garnishee  summons 
issned  ont  of  a  court  of  record. 

Does  the  language  of  Sec.  5  mean  choses  in  action  belong- 
ing to  the  defendant  against  third  parties,  the  evidence  of 
which  may  be  in  the  possession,  custody  or  charge  of  the 
garnishee  alone,  or  does  the  language,  '^  or  from  him  due  and 
owing  to  the  said  defendant,"  include  choses  in  action  which 
the  defendant  may  hold  against  the  garnishee?    So  far  as  we 
are  advised  there  has  been  no  adjudication  upon  this  point. 
After  carefully  considering  the  various  provisions  of  the  statute 
we  have  reached  the  conclusion  that  the  expression  '^choses 
Jn  action,"  refers  only  to  those   in  the   possession,  custody 
^T  charge  of  the  garnishee  belonging  to  the  defendant,  and 
held  agiinst  third  parties.     This,  we  think,  is  apparent,  first, 
^^oia  the  fact  that  in  the  attachment  act,  which,  as  we  have 
^'d>  intends  to  give  the  same  remedy  against  the  garnishees, 
"®  language  used  is,  "  or  who  are  in  anywise  indebted  to 
^ch  defendant,"  thus  showing  that  the  legislature  intended 
^  ^^parture  from  the  general  rule  as  to  what  is  subject  to 
^'"^^Bliment,  except  to  make  the  garnishee  answer  as  to  eflfects 
^^y  and  every  kind  of  the  defendant  in  his  possession, 
^^^y  or  charge. 

."f^J^  Sec.  20  and  succeeding  sections  of  Oiap.  62,  it  is  pro- 
^^  that  when  any  garnishee  has  any  goods,  chattels,  choses 
Action,  or  effects,  other  than  money,  belonging  to  the 
^*^ridant,  ho  shall  deliver  them  to  the  officer  holding  the 
^^xition  and  he  shall  sell  them  and  apply  the  proceeds,  etc.; 
*^U  by  Sec.  24  the  court  may  '^authorize  the  garnishee  to 
^U^ct  any  choses  in  action,  and  account  for  the  proceeds." 

I^hus  it  is  seen  if  the  term  '^ chose  in  action"  as  used  in  Sec. 
'Concludes  those  held  by  the  defendant  against  the  garnishee,  he 
^utvy  be  required  to  sue  himself,  which  is  an  absurdity,  or  by 
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surrender  to  the  officer,  to  have 
upon  him  for  damages  for  a  viola- 
is  eqnallj  as  absurd.  Agaio  the 
tod  owing  to  the  said  defendant," 
the  specific  things  mentioned  as 
of  the  garoUbee,  and  must  be 
I  the  words  would  properly  apply, 
e  credits  or  effects,  bat  may  owe 
ik  it  can  not  be  said  that  one  owes 
1,  or,  as  defined,'  a  right  to  recover 
defines  it,  the  recompense  one  is 
iges  for  a  violation  of  a  contract 
8  may  owe  Ca^^es  money  for  a  vio- 
t  it  is  absurd  to  say  they  owe  him 
]  action. 

:,  therefore,  that  the  rules  already 
iplea  are  applicable  to  the  facts  of 
its  were  not  liable  as  garnishees 
re  is  another  view  of  this  bill  of 
ehows  the  difficulty  there  is  in 
Its  liable  as  garnighecs  in  this  pru- 
counsel  for  appellee  that  "Capes 
contract,  to  chose  either  of  two 
ed  not  to  bo  a  breeder.  He  could 
lid  demand  another  horse.  Tlie 
:  and  not  dependent  upon  each 
nt  intending  to  decide  the  question, 
t,  by  what  authority  do  appellees 
lemselves  to  elect  for  Capes  as  to 
ue!  How  can  they  assume  that 
return  the  horse  and  take  another 

lat  it  is  shown  in  this  case  that 
1  effort  to  return  tlie  horse,  and 
rely  upon  an  action  for  breach  of 
be  true  in  this  particular  case  that 
^ellees  coincided,  they  tnight  not  in 
a  action  it  must  be  assumed  in  all 
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similar  cases  when  one  has  au  election  like  that  claimed  for 
Gapes,  his  creditors,  and  not  he,  must  determine  what  it 
Bhall  be. 

The  jadgment  of  the  Circuit  Court  will   therefore  be 
i^versed, 

JudgnierU  reversed. 


I 


The   Chicago,  Burlington  &  QuiNcr  Bailroad 

Company 

V. 

The  City  of  Qtjincy. 

Bailroadft—Ipjuttetion »^Streef9 — Obstructions  in — Deed— Decree — Eti' 
ietm-Suffideney  qf— Rights  of  Public. 

1*   A  ci^  is  poweilen  to  confer  a  riffht  to  to  use  its  streets  as  to  binder 
or  obstrnct  the  concurrent  use  by  the  public  thereof. 

2.    While  statutes  of  limitation  do  not  run  against  municipal  corpora- 

^008  as  to  public  rights,  the  principle  of  estoppel  in  pais  may  De  so  applied . 

^.    Jq  jm  action  brought  to  enjoin  a  railroad  company  from  placing 

^i^tions  in  certain  portions  of  city  streets,  the  deed  under  which  the 

^H^^j  claimed  the  right  to  act  in  the  premises  containing  a  provision 

^/  ^«y,  or  portions  thereof  in  which  any  right  and  privileges  were 

^^  ^d<3  to  the  company,  should  be  by  them  so  graded  and  their  tr.icks  8o 

k        't.l^at  carriages,  wagons,  drays  and  vehicles  of  all  kinds  might  con- 

l^ti'^^^^^ly  cross  the  same,  it  is  held:  That  the  decree  in  behalf  of  the 

^tiii>'KB.'t:.vfi  was  within  the  provisions  of  the  deed,  and  that  the  same   was 

TO?  ¥*<>«•  ted  by  the  evidence. 

[Opinion  filed  February  14,  1890.] 

-^^^PBAL  from  the  Circuit  Court  of  Adams  County ;  the 
^on.  William  Mabsh,  Judge,  presiding. 

Messrs.  J.  F.  Carbott  and  O.  F.  Feice,  for  appellant. 

Equity  never  interferes  where  there  is  a  plain  and  adequate 
remedy  at  law.  Schurmeier  v.  St.  Paul  &  P.  R.  R  Co.,  8 
Miiin.  113;  Hodgkinson  v.  L.  I.  R.  R.Co.,  4  Edw.  Ch.  411; 
Goodell  v.  Lassen,  69  IlL  145 ;  Mills  v.  Parlin,  106  111.  60. 
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Bill  alle^in^  that  trespasser  is  about  to  coiiniiit  irreparable 
injury  must  allege  his  insolvency,  or  otherwise  it  will  be  dis- 
missed. Tliere  is  no  allegation  of  that  kind  in  the  bill  tiled 
in  this  cause.  Qause  v.  Perkins,  3  Jones'  Eq.  177 ;  Owena  v. 
Crossett,  105  111.  354;  Thornton  v.  Roll,  118  111.  350. 

A  court  of  chancery  will  not  assume  jurisdiction  to  con- 
trol the  use  of  a  street  in  a  city  by  a  railroad  company,  or 
the  manner  in  which  the  track  is  laid,  etc.  C.  &  V.  It.  K. 
Co.  V.  The  People,  92  111.  170;  Mills  v.  Parlin,  106  HI.  60,  and 
cases  cited;  The  City  of  Waterloo  v.  The  Waterloo  St 
Ry.  Co.,  71  la.  193. 

To  warrant  the  court  in  issuing  an  injunction  strong  prima 
facie  evidence  of  the  facts  on  which  the  complainant's  equity 
rests  must  be  presented  to  the  court,  as  well  as  a  full  and  can- 
did disclosure  of  all  the  facts.  1  High  on  Inj.,  Section  11; 
2  High  on  Inj.,  Section  1575;  2  Joyce  on  Inj.,  page  1034; 
Reddall  v.  Bryan,  14  Md.  444;  Johnston  v.  Glenn,  40  Md.  207. 

A  party  is  precluded  from  an  injunction  after  long  acquies- 
cence; Kerr  on  Inj.,  348;  Hilliard  on  Inj.,  24;  1  High  on 
Inj.,  Sections  618  and  643;  Car|)enter  v.  Cafj^enter,  70  III. 
457,  463;  Vail  v.  Mix,  74  111.  128;  Higbee  &  Riggs  v.  C. 
&  A.  R  and  T.  Co.,  5  C.  E.  Green,  442 ;  Greenhalgh  v. 
Manchester  &  B.  Ry.  Co.,  1  Ry.  Ca.  680 ;  S.  C.  in  3   Myl. 

&  C.  784. 

Estoppel  in  pais  applies  to  a  municipal  corporation.     C.  & 

N.  W.  Ry.  Co.  V.  The  People  ex  rel.,  91  III.  254;  Martel  v. 

City  of  East  St.  Louis,  94  111.  69. 

For  an  obstruction  to  a  public  highway  an  injunction  is  not 
a  favored  remedy,  whether  sought  by  the  public  or  an  indi- 
vidual.    Irwin  V.  Dixion,  9  How.  (U.  S.)  10. 

The  fee  of  the  streets  in  Qnincy,  Illinois,  being  in  the  city, 
it  follows  that  the  city  of  Qnincy  had  full  authority  to  author- 
ize the  railroad  company  to  lay  down  railroad  tracks  in  said 
streets,  and  to  operate  engines  and  cars  thereon.  Stetson  v. 
C.  &  E.  R.  R  Co.,  76  111.  74;  Patterson  v.  C.  D.  &  V.  R  R. 
Co.,  75  m.  588;  Peoria  &  R  I.  R  R  Co.  v.  Schertz,  84  111. 
135;  Truesdale  v.  Grai)o  Sugar  Co.,  101  III.  561. 

Messrs.  W.  G.  Feigenspan,  City  Attorney,  and  Caktkb, 
GovEBT  &  Pape,  for  appellee. 
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The  jurisdiction  of  a  conrt  of  equity  to  restrain  bj  Idjdiic- 
tion  at  the  instance  of  a  city  the  placinjz:  of  encroachments  or 
obstructions  on  pnbMc  streets  and  highways  is  well  established* 
Metropolitan  City  Ry.  Co.  v.  Chicago,  96  111.  620,  and  numer- 
ons  cases  there  cited;  Jacksonville  V.Jacksonville  Ry.  Co.,  67 
HI.  540;  Town  of  Burlington  v.  Schwarzman,  52  Conn.  181; 
8.  C.  52  Am.  Rep.  571;  Huddleston  v.  Eilibnsh  Township,  7 
AL  Rep.  (Pa.)  210;  Board  of  County  Com.  v.  St  Clond,  etc. 
Ry.  Co.  32  N.  W.  Rep.  (Minn.)  91,  and  cases  cited;  Inhabi- 
tants of  Watertown  v.  Mayo,  1U9  Mass.  315;  Cheek  v.  Anrora, 
92  Ind.  107;  Taunton  v.  Taylor,  116  Mass.  254;  Cobb  v.  L  & 
6t  L.  Ry.  Co.,  68  111.  233;  Dill.  Mun.  Corp.  (3d  Ed.)  §  405 
ti.  2,  §  659,  §  660  notes  1  and  4,  §  662  n.  1,  §  706  n.  1;  High 
on  Inj.,  §  819  and  §  768,  and  cases  there  cited. 

Although  it  is  a  legitimate  use  of  a  street  of  a  city  to  per- 
mit railroad  tracks  therein,  yet  such  use  mnst  be  consistent 
with  the  public  interests  in  them,  and  neither  a  city  nor  tlie 
State  Legislature  can  confer  upon  any  one  a  right  to  their 
exclusive  use  or  a  right  to  so  use  them  as  to  hinder  or  obstruct 
the  public  in  a  concurrent  use  of  them.     St.  L.,  A.  &  T.  H. 
R  R  Co.  V.  City  of  Belleville,  20  111.  App.  580,  and  cases  there 
®>'^ed:  Jacksonville  V.Jacksonville  Ry.  Co.,  67  111.  540;  Stack 
^'  ^t  St.  Louis,  85  111.  377;  Pitts.,  Ft.  W.  &  C.  Ry.  v.  Reich, 
//^J  IM  157;  Chicago  Dock  &  Canal  Co.  v.  Garrity,  115  111. 
/f^/    CJity  of  Morrison  v.  Hinkson,  87  111.  587;  City  of  Quincy 
'^<:>»es,76I11.23L 

'ri:ae  decree  granting  the  injunction  is  not  too  broad.     It 

^ill    l>e  construed  with  reference  to  the  claim  of  right,  and 

th^    f  ^ir  construction  of  the  injunction  is  that  the  defendant 

^ti^si-H    not  so  obstruct  the  streets  in  question,  or  so  grade, 

iio  v>x-ove  or  use  them  in  operating  its  road  as  to  prevent  their 

^i:kc>l>structed  use  by  the  public  as  public  thoroughfares.     City 

o±  Q,uincy  v.  Bull,  106  111.  337. 

CoNGKB,  J.     This  was  a  bill  in  chancery  filed  by  the  city  of 
Quincy  against  the  railroad  cora[)any,  praying  for  an  injunc- 
tion to  restrain  the  latter  from  placing  certain  alleged  obstruc- 
tions in  those  portions  of  Broadway  and  Spring  streets,  in  the 
citj  of  Quincy,  which  lie  west  of  the  west  line  of  Front  street. 
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Broadway  and  Spring  streets  are  alleged  in  the  bill  to  bo 
two  of  the  priacipal  streets  of  the  city  running  east  and  west, 
terminating  at  their  western  ends  at  the  edge  of  the  Missis- 
sippi river,  and  forming  two  of  the  approaches  to  tlie  river 
and  landing  thereon,  and  for  years  have,  by  a  natural  gradual 
descent,  extended  to  the  river's  edge,  making  it  possible  for 
footmen,  horsemen  and  vehicles  to  pass  and  repass  from  the 
edge  of  the  river  up  and  over  said  streets  to  the  city,  and  that 
Buch  Btreeta  liave  been  so  nsed  by  the  public  for  a  long  time. 

Appellant  filed  its  answer,  relying  first  upon  a  deed  executed 
by  the  Northern  Cross  Railroad  Company  as  party  of  the 
first  part,  and  the  city  of  Quincy  as  party  of  the  second  part, 
containing  many  mntual  grants,  covenants  and  agreements  in 
reference  to  the  use  and  occupation  of  certain  ground  u|H}n 
the  river  front,  which  we  do  not  think  necessary  to  notice  in 
detail,  but  one  clause  of  which  is  as  follows : 

"  And  the  said  party  of  the  second  part  also  grants  to  the 
said  party  of  the  first  part  the  right  and  privilege  of  grading, 
improving  and  using  that  portion  of  Broadway  street  which 
lies  west  of  tlie  west  line  of  Front  street,  and  aUo  tliat  portion 
of  Spring  street  which  lies  west  of  the  west  line  of  Front 
street  to  the  Mississippi  river,  to  suit  the  convenience  of  said 
company,  and  to  construct  thereon  such  railroad  tracks,  side- 
tracks, switches  and  frogs,  as  the  said  parties  of  the  first  part 
may  desire,  and  to  use  the  same  in  the  pasi^age  of  machinery 
&nd  CHI'S  to  iLfld  fro,  or  in  permitting  them  to  remain  thereon, 
88  the  convenience  of  the  eomi>any  may  require  in  the  tranc- 
action  of  their  business,  bnt  witlioutany  right  to  erect  on  said 
parts  of  said  streets  any  building  or  buildings,  or  to  otherwise 
appropriate  any  part  thereof  to  private  nsc,  except  as  herein- 
before stated,  and  these  portions  of  Broadway  and  Spring 
streets,  and  all  other  streets  in  said  city,  not  herein  conveyed, 
in  which  any  rights  and  privileges  are  herein  granted  to  said 
]>artics  of  the  first  part,  shall  be  by  them  so  graded,  and  the 
railroad  tracks  so  laid,  that  carriages,  wagons,  drays  and 
vehicles  of  all  kinds  may  conveniently  cross  the  same." 

It  also  avers  that  by  reason  of  certain  foreclosure  proceed, 
incs  it  has  sncceeded  to  all  the  rights  and  privileges  of  said 
Northern  Cross  Hailroad  Company,  which  have  been  repeat- 
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edif  recognized  by  the  city;  also  that  it  has,  for  more  than 
twenty  years,  constructed  tracks,  switches,  etc.,  over  and  across 
those  portions  of  Broadway  and  Spring  streets  lying  west  of 
the  west  line  of  Front  street,  nnJer  and  by  virtue  of  the 
rights  and  privileges  granted  in  said  deed;  and  in  reference  to 
the  question  at  issue,  the  answer  says  that  at  the  time  of  the 
commencement  of  this  suit  it  was  preparing  and  intending  to 
commence  and  complete  the  laying  of  another  railroad  track, 
side-track  or  switch,  over  and  across  said  Broadway  and  Spring 
streets,  which  lie  west  of  the  w^st  line  of  said  Front  street, 
and  nearer  the  said  Mississippi  river  or  said  "  Quincy  Bay," 
than  any  other  railroad  track  or  side-track  heretofore  laid 
over  and  across  said  parts  of  said  streets,  and  before  laying 
said  railroad  track  or  side-track,  it  was  necessary  to  throw  up 
and  construct  a  small*  embankment  over  and  across  said  streets 
and  north  and  south  of  said  streets,  on  which  to  lay  said  rail- 
road tracks  or  side-track,  so  as  to  prevent  the  water  from  said 
Mississippi  river  and  from  said  "Quincy  Bay"  overflowing 
said  track  and  said  ground;  and  the  defendant  says  that  the 
laying  of  said  railroad  track,  side-track  or  switch  was  and  is 
essential  to  the  use,  maintenance  and  operation  of  defendant's 
said  railroad,  but  this  defendant  denies;  that  in  constructing 
said  embankment  of  earth,  cinders,  sand  and  gravel,  and  other 
material,  over  and  across  those  portions  of  Broadway  and 
Spring  streets  in  said  city  of  Quincy  which  lie  west  of  the 
west  line  of  said  Front  street,  it  will  hinder  and  prevent  the 
use  of  said  streets  or  any  part  thereof  by  the  citizens  of  said 
city  of  Quincy,  or  by  the  public  at  large,  and  it  denies  all  and 
any  purpose  and  intention  to  obstruct  said  portions  of  said 
Broadway  and  Spring  streets  in  any  material  respect  by  the 
location  and  construction  thereon  of  its  said  railroad  track, 
side-track  or  switch;  on  the  contrary,  said  defendant  avers 
and  states  that  its  design  and  intentions  are  and  were  to   so 
construct  and  lay  its  said  railroad  track  or  side-track  thereon 
that  carriages,  wagons,  drays  and  vehicles  of  all  kinds  might 
conveniently   cross  the  same;  and   the   defendant,  in   fact, 
insists  that  the  use  and  occupation  of  said  streets,  or  parts  of 
said  streets,  for  the  purpose   of    laying  the   railroad   track 
therein,  is  the  lawful  and  proper  appropriation  of  said  [arts 
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said  Broadway  and  Spring  Etreets  to  tbe  legitimate  pnr- 
68  of  a  street  or  Ligliway  ;  and  that,  by  authorizing  snch 
thereof,  the  Icf^ielatiire  but  regulated  the  mode  and 
IDS  of  using  and  enjoying  the  public  easement  therein,  and 
s  not  in  any  manner  appropriate,  dispose  of,  or  interfere 
h,  the  ultimate  rights  of  the  owners  of  the  foe  of  the  land 
aaid  streets  or  parts  of  said  streets,  or  the  rights  of  the 
:iere  of  lote  or  blocks  lying  near  or  contiguooB  to  said  parts 
»id  streets. 

Phe  Circuit  Court  rendered  a  decree  in  which  the  findingn 
ite  the  history  of  the  use  and  occupation  of  these  grounds 
:  many  other  things  which  we  do  not  regard  it  neceesary 
let  forth  in  detail,  but  upon  the  real  queetfon  at  issue  the 
lee  IB  as  follows;  "And  the  court  further  finds  that  the 
lities  of  this  case  are  with  the  complainant,  and  that  all  of  the 
terial  allegations  of  complainant's  bill  of  complaint  are 
e  as  therein  alleged.  It  is  therefore  orde^ed,  adjudged 
:  decreed  by  the  conrt  that  the  said  defendant,  the  Chicago) 
rlington  and  Qnincy  Bailroad  Company,  its  officers,  agents, 
}rneys,  servants  and  employes  be,  and  they  are,  and  each 
ihem  is,  hereby  perpetually  enjoined  and  restrained  from 
•ositing  any  stone,  earth,  cinders,  gravel  or  other  materials 
in,  or  from  so  erecting  any  embankment  or  other  obetrnction 
>n,  and  from  so  grading  said  parts  of  Broadway  and  Spring 
sets,  or  either  of  them,  extending  from  said  Front  street 
he  Mississippi  river,  or  the  said  bay,  or  from  so  laying  any 
road  tracks  thereon,  and  from  otherwise  so  appropriating 

said  parts  of  said  streets  to  defendant's  use,  and  from  so 
trncting  the  same  as  to  prevent  the  free  use  and  enjoyment 
reof  by  the  public  as  public  streets  of  said  city,  to  ami  from 

said  river  or  budy  of  water,  or  in  such  manner  as  to  pre- 
t  the  landing  of  steamboats  and  other  water  crafts  plying 
m  said  river  and  body  of  water,  or  in  such  a  manner  as  to 
troy  and  impair  the  use  of  the  same  as  public  leveea  or 
JingB,  or  in  such  a  manner  as  to  prevent  wagons,  vehicles, 
riages  or  tlie  pnblic  from  crossing  and  recrossing  continu- 
■  along  said  parts  of  Spring  and  Broadway  streets,  west  of 
mt  street,  to  and  frum  tlie  said  river  or  body  of  water,  or 
luch  a  manner  as  to  prevent  the  citizens  of  Quincy  and 
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pnl>Ii<5  at  large  from  having  the  free  and  unobstructed  use  of 
said      parts  of  said  streets   as  pub'ic   streets  in   said   city  of 
Qlii  nc5y,  or  from  interfering  with  the  complainant  in  the  use 
tliei*<3of  as  such  pubh'c  streets,  and  from  the  erection  and  con- 
8tri.i<^t;ion  of  the  said  obstruction  or  embankment  upon   and 
serosal  said  parts  of  said  Spring  and  Broadway  streets  as  afore- 
saici  9    mentioned  in  said  bill  and  hereinbefore  mentioned,  and 
froTXB.    otherwise  obstructing,  or  further  obstructing  said  parts 
of    ^^Li  d  Broadway  and  Spring  streets,  and  either  of  them,  in 
any   xx-ianner  so  as  to  prevent  or  hinder  the  free  and  convenient 
08^    o:f  said  parts  of  said  streets  by  the  complainant  and  the 
eit^ss<^Ti8  of  ^aidcity  of  Quincy  and  the  public  at  large  as  such 
pn"l>l  i  c;  streets  of  said  city.     And  it  is  further  ordered  by  the 
coi.:ix*ti    that  the  people's  writ  of  injunction  issue  out  of  this 
coiix  i-t   against  the  said  defendant,  its  oflScers,  agents,  attorneys, 
801- ^^^-^xits  and  employes  perpetually  enjoining  and  restraining 
th^iaa^and  each  of  them,  as  aforesaid  in  this  decree  provided." 
V%^  <3  think  this  decree  is  fully  warranted  by  the  evidence 
in  t;!Ii^  case,  nor  is  it  inconsistent  with  the  conditions  of  the 
dec^ci     of  the  city  of  1855.     By  the  terms  of  this  deed  it  is  pro- 
vii-i  ^  ci  that"  the  portions  of  Broadway  and  Spring  streets,  and  all 
otlic3:ar  streets  in  said  city  not  .herein  conveyed,  in  which  any 
^^S^^^i  "tfi  and  privileges  are  herein  granted  to  said  parties  of  the 
^^^"fc      yart,  shall  be  by  them  so  graded  and  the  railroad  tracks 
^     l«^^d  that  carriages,  wagons,  drays  and  vehicles  of  all  kinds 
^li^^p-      conveniently  cross  the  same."     By  the  decree  appellant 
^8  ^i-^Kifcjoined  from  depositing  materials  upon,  or  from  so  erect- 
^^^^     ^BMnbankments  or  obstructions  upon,  and  from  so  grading 
®^*  ^i      streets,  or  from  so  laying  tracks  thereon  or  obstructing 
"^^^     ^5^me,  as  to  prevent  the  free  use  and  enjoyment  thereof 
^     'tXie  public  as  public  streets,  or  to  destroy  or  impair  the 
^^^^        of  the  same  as  public  levees  or  landings,  or  to  so  con- 
it  their  embankment  as  to  prevent  wagons,  vehicles,  car- 
^^^^^^^•^8  or  the  public  from  crossing  and  recrossing  continually 
$:  said  streets  to  and  from  the  river, 
bile  the  language  of  the  decree  is  much  more  volumi- 
than  that  of  the  deed,  they  both  mean  substantially  the 
thing,  and  that  is,  that  the  railroad  company  in  construct- 
ing any  of  its  tracks  across  these  streets,  shall  do  so   with  a 
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due  regard  to  tbe  right  of  the  pnblic  to  use  tlieni  as  public 
highways,  and  use  tlie  ends  of  them,  where  tlicy  lie  upon  the 
margin  of  the  river,  for  any  public  purpoHO  which  ttiAy  be 
useful  and  proper  to  the  public.  By  this  decree,  appellant  is 
loft  at  liberty  to  construct  as  many  tracks  and  make  as  many 
ombankmentB  as  it  may  desire,  provided,  in  doing  so,  it  keeps 
those  streets  in  such  a  condition  that  the  pnblic  can  also  ase 
them. 

Counsel  for  appellant,  in  their  brief,  eay:  "We  ask,  has 
the  defendant  company  the  right  and  privilege  to  grade, 
im;)rove  and  ose  these  parts  of  said  streets  to  suit  the  con- 
veuiencQ  of  said  company,  and  to  construct  thereon  such  rail- 
road tracks,  side-tracks,  switches  and  frogs,  as  the  said  com- 
pany may  desire,  and  to  nee  the  same  in  the  passage  of 
machinery  and  cars  to  and  fro,  or  in  permitting  them  to 
remain  tliereon,  as  the  convenience  of  the  company  may 
require  in  the  transaction  of  its  business." 

We  have  no  hesitation  in  answering  that  it  has  not  It  is 
expressly  withheld  from  them  in  the  deed  upon  which  they 
raly,  and  were  it  not,  the  city  would  be  powerless  to  confer  a 
right  to  so  use  its  streets  as  to  hinder  or  obstruct  the  public 
in  a  concurrent  use  of  them.  Stack  v.  E.  St  Louis,  85  111. 
377;  St.  L.,  A.  &  T.  H.  R  R.  Co.  v.  Belleville,  20  III.  App.  580; 
Dillon  on  Municipal  Corporations,  Sec  541;  Chi.  Dock  & 
Canal  Co.  v.  Garrity,  115  III.  155. 

Neither  do  we  itnd  anything  in  this  record  that  sliould  be 
regarded  as  an  estoppel  against  the  city  asserting  its  right  to 
the  reasonable  use  by  the  public,  with  appellant,  of  thcee 
streets. 

While  statutes  of  limitations  do  not  run  against  mnnicipal 
corporations  as  to  public  rights,  the  principle  of  estoppel  in 
pais  may  be  applied  even  against  public  rights,  where  all  the 
circumstances  of  the  case  equitably  require  it  We  find  noth- 
in;.;  in  the  facts  of  this  case  requiring  the  application  of  this 
principle,  and  have  been  unable  to  discover  in  this  decree 
anything  unjust  or  nnrea<tonable  toward  the  rights  of  appellant 

Believing,  as  we  do,  that  the  decree  is  equitable,  and  sup- 
ported by  tbe  evidence,  it  will  be  affirmed. 

Judgment  affirmed. 
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Alexander  T.  Miller 

V. 

Thomas  W.  Dyas,  Administrator  de  bonis  non,  etc. 

Parfft^r'^hip — Dissolution — Bill — Decree, 

TJpon.  A  1>ill  filed  to  settle  a  partnership,  this  court  is  unable  to  determine 
from  the  record  the  basiii  upon  which  the  trial  court  decided  certain 
qnestionis  presented  and  therefore  revernes  the  decree  and  remands  the  cause 
with  direotaons,  to  the  end  that  the  matters  in  dispute  may  upon  another 
trial  be  fixially  disposed  of. 

[Opinion  filed  February  14,  1890.] 

.L  from  the  Circuit  Conrt  of  Adams  County;  the  Hon. 
Wirj^jA.:^^:  Marsh,  Jndge,  presiding. 


Messx-B.  J.  F.  Cabrott  and  J.  H.  Williams,  for  appellant. 

"""*-  J.  C.  Broady,  for  appellee. 

^<^>f  OKR  J.     This  was  a  bill  in  chancery  filed  in  the  Circuit 
Court  of  Adams  County  by  Sarah  A.  Kingsbury,  administra- 
trix^   o:f    the   estate  of  Albert  B.   Kingsbury,   deceased,   and 
ag^in^^  appellant,  Alexander  T.  Miller,  asking  for  a  settlement 
^     *^^^  partnei'ship  business  theretofore  existing  between  said 
^^^*^  B.  Kingsbury,  deceased,  and  appellant  Miller.     The 
^^    ^as  referred  to  a  master,  who  took  the  evidence  and 
^^^    his  report  to  the  court.     A  large  number  of  exceptions 
^^    :filed  to  the  master's  report,  but  by  an  agreement  of  the 
^^"^5 1^8  the  court  heard  and  determined  the  cause  from  the 
^^nce  regardless  of  the  findings  of  the  master,  and  the 
^^t  rendered  a  decree  against  said  appellant  Miller  for  the 


/^^^     of  $2,389.88.    TJpon  an  appeal  being  taken  from  that 
^^^t^e  to  this  court  it  was  reversed  and  the  cause  remanded 
^    ^Vx^  November  term,  1888,  of  this  court 

^^  appears  from  the  record  that  when  the  cause  was  again 
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Iho  Circuit  Court  no  reference  to  the  master  was 
it  the  court  took  up  and  paeaed  upon  the  exceptions 
tiled  to  the  maetcr'B  report,  hotng  in  all  twenty-three 
ns,  BDBtaining  five,  overruling  ten,  and  Euetaining  in 
overruling  in  part  the  remaining  eight,  and  entered 
figaiuEt  appellant  for  the  sum  of  $2,387.88,  being 
lan  tlie  former  decree. 

e  mot  bjr  the  Eanie  difficult;  in  the  record  as  presented 
t  existed  when  the  case  was  here  before.  Tlie  final 
f  the  court  makes  no  statement  of  the  basis  or  theory 
ich  it  proceeded  in  tixing  the  amount  due  from  ap- 
t  the  sum  of  {'2,3ST.S8,  and  when  we  refer  to  the 
)f  the  court  in  passing  upon  the  exceptions  to  the 
report,  we  can  not,  in  many  instances,  determine  what 
ng  of  the  court  was  intended  to  l)e.  The  first  ex- 
ras:  "The  master  found  that  Miller  wae  entitled  to 
per  month  for  hia  eervices,  wliereae  he  should  have 
it  Miller  was  entitled  to  $40  per  month."  The  tind- 
e  court  is  that  this  exception  "  be  overruled,"  there- 
cdly  holding  that  appellant  was  entitled  to  $25  per 
ir  his  services  to  the  firm. 

laster  had  found  u]-.on  tliis  subject  that  Miller  had 
i  by  Kingsbury  during  liis  lifetime  for  all  services 
to  the  firm,  but  whether  the  court  n;  held  this  find- 
e  master  we  are  unable  to  deterntine  from  the  reeoni; 
rith  other  rulings  of  the  court  in  which  exceptions 
rt  ovcrrufed  and  in  part  sustaiued,  but  witiiout  that 
jss  that  enables  us  to  know  clearly  the  views  of  the 
t  is  insisted  by  coun.^I  that  the  decree  is  based  upon 
g  of  the  court  upon  tlie  first  exception  to  the  master's 
tn'al  report,  by  which  the  court  holds  that  ap|)ellant 
;  charged  with  one-half  of  §,^,4<)0.(54  finnished  the 
Kingsbury,  less  one-half  the  amoinit  Kingsbury  re- 
excess  of  his  one-half  from  Kreitz  for  sale  of  ice, 
the  court  ignored  all  other  claims  on  both  sides, 
lis  is  probable,  judging  from  the  amount  of  the 
here  is  nothing  in  the  record  other  than   that    to 
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It  appears  from  the  evidence  that  there  are  firm  assets  left 
undisposed  of  in  the  hands  of  appellant,  as  well  as  judgments 
against  him  for  firm  debts.  No  reference  is  made  to  either 
in  the  decree,  nor  any  provision  whatever  for  a  final  adjust- 
ment of  the  firm  matters.  Counsel  for  appellee,  in  reference 
to  tills  matter,  in  his  brief  says : 

"  In  respect  to  the  two  judgments  against  Miller,  mentioned 
on  page  14  of  appellant's  argument,  I  will  say  both  of  these 
judgments  do  not  amount  to  as  much  as  the  balance  in  cash  in 
appellant's  hands,  as  surviving  partner,  November  20, 1886,  as 
shown  by  his  report  of  that  date  tiled  in  the  Adams  County 
Court,  said  balance  being  $3,777.59,  and  the  total  amount  of 
these  judgments  being  $2,633.76.  It  was  appellant's  fault 
that  the  judgments  were  allowed  to  be  obtained.  In  matter 
of  fact,  the  largest  of  the  judgments — 1  mean  the  one  for 
$2,361.65,  in  favor  of  First  National  Bank  of  Quincy — or  a 
large  part  of  it,  at  least,  has  been  paid  by  Miller  out  of  said 
balance,  and  I  think  the  other  one  of  said  judgments  has  also 
been  paid  in  like  manner,  but  whether  or  not  this  is  evidence 
I  can  not  say,  and  for  the  pui*poses  of  the  case,  as  it  now 
stands,  I  regard  it  as  wholly  immaterial;  for  if  he  has  not  paid 
them,  it  appears  from  the  evidence  he  has  in  his  hands,  as 
surviving  partner,  ample  moneys  with  which  to  pay  them." 

^e  do  not  wish  to  be  understood  as  expressing  any  opinion 
''P^n  the  rights  of  appellant  as  to  these  judgments,  but  think 
J^^  /vhole  partnership  should  be  determined  by  this  decree  so 
^     "it  will  be  a  final  adjudication  of  all  matters  growing  out 
^^-fci^e  partnership,  at  least  so  far  as  they  can  be,  up  to  the 
(^f^^^^.^    of  rendering  the  decree.     The  present  decree,  it  would 
t-E:n.,  proceeds  upon  the  theory  of  ascertaining  the  balance 
^\;m^    -from  one  partner  to  the  other,  upon  the  basis  alone  of  con- 
^V^^i'ing  what  each  paid  into  the  common  fund,  and  have  indi- 
<\d\ially  for  their  own  personal  use  drawn  out.     If  debts  exist 
^gaanst  the  firm,  who  shall  pay  them?     If  appellant  has  firm 
assets  under  his  control,  what  shall  he  do  with  them?     We  do 
not  think  it  any  answer  to  say  the  County  Court  will  deter- 
mine these  matters  upon  the  report  of  appellant  as  surviving 
partner.     If  this   bill  had  not  been  filed,  the  County  Court 
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ill  cliarges,  among  other  things,  that  the  estate  of 
•7  is  in  danger  of  losing  the  amount  dne  it  from  ap- 
md  in  danger  of  having  large  snms  to  pay  on  the 
tieae  of  the  firm,  if  all  of  the  firm  assets  are  not 
n  satisfaction  of  the  same;  prays  for  an  injunction 
loiver;  that  an  account  be  taken  of  the  transactions 
m;  that  its  aSftirs  be  full;  adjusted,  etc  The  decree 
J  final  upon  these  questions,  and  not  leave  them  to  bo 
again  as  soon  as  this  case  is  concluded, 
jcree  of  the  Oironit  Court  will  be  reversed,  and  the 
aaaded  with  directions  to  refer  the  caase  to  the  mas- 
d  upon  the  evidence  npon  each  of  these  controverted 
)  that  the  decree  maj,  as  far  as  possible,  muke  a  final 
)n  of  all  matters  in  dispute  between  the  parties  grotr- 
<t  or  connected  with  the  partnersliip. 

Beveraed  and  remanded. 


RoBEET  Weir  et  al. 


William  M.  Dustin  et  al. 

•tnt — Bond — Action  on  byAvmgnee  of  Fii-m  of  Allaehmtnl  Debtor 
f  Judgiitent  Obluintd  in  the  Allachment  Suit. 

Met  incarred  bf  the  nwittnee  o(  a  co-  pnrlni^nhip,  of  which  a  defpnd- 
chnient  wm  a  tn  >uiber,  in  dflCendingf  an  littacbmeot,  can  not  be 
tbe  same  baving  been  defeated  in  an  action  by  auch  asaiffnee 
bond   givHQ    by  tbe   attaching  creditors   in    the    attachment 

e  tbia  otherwise,  a  perwnal  jodiraient  againft  the  debtor, 
I  tbe  altachmeDt  pcooMding,  conid  be  Kt  off  in  Bad)  an  action 

[Opinion  filed  February  14, 1890.] 

Lfrom  the  Circnit  Oonrt  of  Logan  County;  the  Hon. 
.KSDHAN,  Judge,  presiding. 
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Mr.  Pabke  E.  Simmons,  for  appellants. 

Messrs.  BuKN  &  Hosurr  and  Bbaoh  &  Hodkbtt,  for 
appellees.  • 

Wall,  J.  Appellee  recovered  a  jndgment  for  $61L86 
against  appellants  in  an  action  of  debt  on  an  attachment  bond. 
Tiie  writ  of  attachment  was  issued  at  the  instance  of  Weir  & 
Craig  against  William  M.  Dastin  and  was  levied  upon  real 
estate  of  said  Dustin.  Tliat  suit  resulted  in  a  judgment  against 
Dnstin  for  the  amount  claimed  by  Weir  &  Craig,  but  the  • 
attachment  was  defeated.  A  few  days  after  the  writ  of 
attachment  was  levied,  William  M.  Dustin  &  Co.,  a  firm  com- 
posed of  said  William  M.  Dustin  and  two  other  persons,  made 
an  assignment  of  all  property,  real  and  personal,  choses  in 
action,  etc.,  belonging  tojsaid  firm,  to  Aaron  B.  Nicholson,  and 
a  few  days  thereafter  William  M.  Dnstin  conveyed  the  prop- 
erty levied  upon  to  the  said  Nicholson,  which  conveyance 
was  in  the  statutory  form  and  contained  the  statement  that 
it  was  intended  thereby  ^'  to  vest  in  said  Aaron  B.  Nicholson, 
assignee,  the  same  title  in  and  to  the  said  real  estate  that  he 
has  in  the  estate  of  said  William  M.  Dustin  &  Co.,  for  the 
sole  use  and  benefit  of  their  depositors." 

Tlie  defense  to  the  attachment  was  wholly  and  entirely  the 
work  of  Nicholson,  the  assignee  of  Dnstin  &  Co.,  and  the 
items  of  damages  for  which  the  present  suit  was  brought 
were  all  of  them  expenses  incurred  by  said  Nicholson  as  such 
assignee  in  said  defense. 

William  M.  Dustin  was  at  no  expense  whatever  in  that 

behalf.     He  was  unwilling  or  unable  to  make  the  defense, 

.pd  really  it  does  not  appear   that  he  had  any   particular 

^(^tcrest  in  so  doing.     It  was,  however,  a  matter  of  interest  to 

the  creditors  of  Dustin  &  Co.  to  defeat  the  attachment,  and 

the  assignee  made  the  defense  on  their  behalf  and  used  for 

that  purpose  the  funds  of  the  estate  of  William  M.  Dustin 

4  Co. 

The  first  question  is  whether  expenses  so  incurred,  not  by 
the  defendant  in  attachment,  but  by  the  assignee  of  a  co-part- 
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nership  of  which  he  was  a  member,  can  be  recovered  in  an 
action  upon  the  bond  given  by  the  attaching  creditor  in  tlmt 
proceeding.  That  bond  was  in  terms  payable  to  the  defend- 
ant William  M.  Du8tin,and  was  conditioned  to  satisfy  him  for 
such  cost  and  damages  as  should  be  awarded  against  them 
for  the  wrongful  suing  out  of  the  said  attachment.  It  was  for 
his  personal  benefit  and  protection  and  to  indemnify  him  for 
any  loss  or  damage  or  expense  he  might  sustain  in  that  respect. 

Had  there  been  no  assignment  by  his  firm  and  had  his  part- 
nership creditors  made  the  defense  for  their  own  purposes,  he 
buing  indifferent  and  permitting  his  name  to  be  used  but 
incurring  no  expense,  it  would  never  be  supposed  that  in  an 
action  on  the  bond  a  recovery  could  be  had  for  costs  and 
expenses  incurred  by  such  creditors  in  that  defense.  It  seems 
to  be  argued  by  counsel  that  by  the  assignment  the  assignee 
was  invested  with  the  legal  right  to  make  this  defense  and  to 
recover  the  cost  of  it  in  the  name  of  Dnstin,  as  though  it 
were  a  chose  in  action  of  the  firm,  which,  by  the  assignment, 
passed  to  the  assignee. 

It  did  not  belong  to  the  firm  but  to  Dustin  only,  and  what- 
ever it  was,  whether  a  chose  in  action  or  something  less,  or 
otherwise,  it  did  not  pass  by  the  assignment;  for  according:  to 
the  plain  terms  of  that  instrument  it  purported  and  professed 
to  transfer  only  such  rights  as  pertained  to  the  firm  and  did 
not  expressly  or  by  implication  include  anything  pertaining 
individually  to  William  M.  Dustin. 

The  liability  of  a  surety  is  to  be  construed  strictly,  as  we 
learn  from  the  books,  and  it  is  fundamental  that  it  is  not 
to  be  extended  beyond  the  reasonably  plain  purport  of 
the  language  employed.  The  surety  is  supposed  to  sign 
the  obligation  with  the  understanding  that  it  is  to  be 
so  construed  in  his  favor.  This  case  illustrates  the  mat- 
ter very  well.  It  was  not  unlikely  that  as  real  estate 
only  needed  to  be  levied  upon,  and  that  there  would  be 
no  damage  thereto  in  any  event,  and  as  the  only  effect  of 
the  attachment  would  be  to  give  the  plaintiff  therein  an 
advantage  over  other  creditors,  the  defendant  would  be  indif- 
ferent as  to  the  result;  but  it  was  not  in  contemplation  that 
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the  creditors  of  Dnstin  &  Co.  might  aBSume  the  defense  aud 
with  a  carte  blanche  as  to  expenses  emploj  coutisol  ad  libi- 
tum and  bring  witnesses  from  distant  States  as  was  done  here, 
and  recover  it  all  back  on  this  bond  whicli  was  payable  to 
William  M.  Dustin  for  his  indemnity,  when  he  had  been  at  no 
loss  whatever  in  the  premises  and  had  no  real  interest  in 
the  defense.  The  partnership  creditors  had  no  interest  in 
this  bond.  It  was  not  payable  to  them  and  they  can  not 
either  directly  or  through  the  assignee  obtain  any  relief  upon 
it  As  more  or  less  supporting  the  view  we  take,  reference 
may  be  had  to  Murfree  on  Official  Bonds,  Sees.  375-8;  Wade 
on  Attachment,  Vol.  1,  Sec.  107;  Drake  on  Attachment,  Sec. 
162 ;  Burgett  v.  Paxton,  15  111  App.  379. 

C(5imsel  argue  that  by  virtue  of  the  statute  regulating  the 
giving  of  a  bond  in  attachment  cases  any  person  interested  .a 
the  proceedings  may  maintiiin  an  action  on  the  bond;  but  we 
think  the  expression  referred  to  relates  to  costs  only  and  not 
to  snch  damages  as  are  here  involved.  We  are  of  opinion 
that  the  Circuit  Court  erred  in  holding  the  appellants  liable 
npoD  the  facts  stated  for  the  expenses  so  incurred  by  the 
assignee  in  said  defense. 

It  is  also  urged  on  behalf  of  appellants  that  even  if  the 
appellees  could  recover  for  these  items  on  the  bond,  appel- 
lants might  well  set  oflE  the  judgment  held  by  Weir  &  Craig, 
the  principals  in  the  bond,  against  said  William  M.  Dustin, 
which  they  proposed  to  do,  but  in  which  they  were  overruled 
by  the  Circuit  Court.     The  present  demand  is  nominally  in 
behalf  of  William  M.  Dustin,  and  if  the  items  thereof  are 
recoverable  in  an  action  on  this  bond,  it  must  be  by  reason  of 
an  assignment  or  transfer  in  fact,  or  by  legal  effect,  of  which 
the  law  will  take  notice,  to  Nicholson;  but  any  such  assignment 
must  necessarily  be  subject  to  all  equities  existing  at  the  time 
in  favor  of  t\e  bondsmen  against  Dustin,  and  it  is  well  settled 
in  this  State  at  least,  that  in  an  action  against  a  principal  and 
his  surety  a  demand  in  favor  of  the  principal  may  be  set  off 
against  the  demand  of  the  plaintiff  against  the  principal  and 
surety.     Himrod  v.  Baugh,  86  III.  435. 
It  would  hardly  be  doubted  that  under  the  rule  announced 
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in  the  case  jost  cited,  if  the  present  suit  were  in  the  name  of 
Dostin  alone  (as  in  legal  effect  it  really  is,  the  name  of  tlie 
nsee  being  immaterial  and  unnecessary),  and  his  interests  only 
were  involved,  the  defendants  might  set  off  the  judgment  of 
Weir  &  Craig  against  him. 

The  subject-matter  thereof  was  subsisting  when  the  attach 
ment  bond  was  given  and  before  any  right  of  action  thereon 
existed  in  favor  of  Diistin  or  any  one  else  in  his  right.  The 
case  of  Harding  v.  Shephard,  107  111.  264,  is  not  in  point,  for 
in  that  case  it  was  proposed  to  set  off  against  a  demand  in 
favor  of  the  executor  for  property  by  him  sold  to  defendant, 
a  claim  held  by  the  latter  agaiQst  the  decedent 

We  are  inclined  to  hold  that  the  proposed  set-off  was 
allowable  and  that  it  was  error  to  deny  it,  assuming  there  was 
liability  on  the  bond  as  claimed  by  appellees. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Heveraed  and  rema^ided. 


'  The  City  of  Litchfield 

V. 

Silas  E.  Ward. 


ft 


Master   and   Servant — Minor — Municipal   Corpcratione — Contrad    qf 
Service — Recovery   qf  Wages— Extra  Help— Contradictory  Instructions, 
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1.  Altboufirh  the  principles  announced  in  certain  iwitnictions  are  correct, 
as  applied  to  a  proper  case,  yet  where  they  are  not  applicable  to  the  caa»-at 
bar,  and  are  contradictory  to  other  instructions  given,  and  tend  to  confuse 
and  mislead  the  jury,  the  giving  of  them  constitutes  reversible  error. 

2.  In  an  action  by  a  city  employe  to  recover  from  the  municipality  com- 
pensation for  assistance  rendered  him  by  his  minor  son,  this  court  holds 
that  the  right  of  recovery  depends  upon  the  amount  of  steara  power  fur- 
nished a  company  named,  in  accordance  with  a  resolution  passed  l^  the 
city  council. 

[Opinion  filed  February  14, 1890.] 

Appeal  from  the  County  Court  of  Montgomery  County; 
the  Hon.  Amos  Miller,  Judge,  presiding. 
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Messrs.  Joseph  E.  Paben  and  James  H.  Tbuitt,  for  appel- 
lant 

Messrs.  Lane  &  CoopEB,for  appellee. 

Conger,  J.  On  the  1st  day  of  March,  1888,  appellee  was 
employed  bj  appellant,  under  a  written  contract,  as  the 
engineer  of  its  water  works,  and  by  the  terms  of  such  contract 
he  was  to  rnn  the  same  for  one  year  from  that  date  for  the 
snm  of  $1,300,  and  to  furnish  all  necessary  assistance  for  that 
pDrpose.  The  same  motive  power  of  which  appellee  had 
charge,  not  only  drove  the  water  works,  but  also  supplied  the 
power  to  run  the  electric  lights  of  the  city.  The  amount  of 
this  power,  which  the  city  was  required  to  furnish  the  Electric 
Li^ht  Company,  was  100-horse  power,  and  this  was  undbrstood 
by  appellee,  for  he  says  in  his  testimony,  "  I  told  Beeman 
'  that  I  was  doing  more  work  than  was  expected  of  me  as 
enf^ineer  of  the  water  works ;  I  told  him  that  we  were  furnish- 
ing more  than  100-horse  power  to  the  Electric  Light  Company, 
that  being  the  amount  of  power  which  the  city  was  required 
to  furnish  the  Electric  Light  Company. 

About  the  1st  of  December,  1888,  additional  maciiinery 
and-dynamos  for  the  Electric  Light  Company  were  put  in, 
and  appellee  claimed  that  the  power  then  furnished  the  Elec- 
tric Light  Company  exceeded  lOO-horse  power,  and  demanded 
from  Mr.  Beeman,  who  was  chairman  of  the  lire  and  water 
works  committee,  additional  help.  Appellee  and  Beeman  con- 
tradict^ach  other  as  to  what  Beeman  did  in  the  matter. 

Appellee  says  Beeman  promised  to  report  the  matter  to  the 
city  council,  and  that  Beeman  told  him  the  next  morning 
after  the  council  met,  that  he,  appellee,  could  put  his  son  at 
work  to  assist  him,  at  fifteen  cents  per  hour.  Beeman  says 
he  promised  to  report  the  matter  to  the  next  council;  that 
he  was  not  present  at  such  meeting,  but  afterward  told  appellee 
that  the  couucil  had,  as  he  undei^stood,  taken  some  kind  of 
action  at  the  meeting. 

On  the  6th  of  December,  1888,  at  a  meeting  then  held  of 
the  city  council,  the  records  show  the  following  proceedings  * 
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riDHD  Tliorp  and  Alderman  Keitliley  (stated  that  tliti 
cr  at  tlio  water  wurka  bad  asked  for  additional  aiisibt- 

1  iiiotion  of  Alderman  Ncuber  it  was  ordered  that  addi- 
liel|>buallu\vcd  hitii,  with  the  undcrBtanding  that  the cui>t 
h  hol|)  l)u  |>a)d  by  the  engineer,  |>rovided,  that  it  shall 
wn  by  a  teat,  properly  made,  that  the  city  ie  now  fiir- 
^  to  the  E'ectric  Liglit  Cotiipaiij  steam  to  the  amount 

0  thun  lOO-hurse  power;  thmi,and  in  that  case,  the  addi- 
Gxpcnee  for  such  help  shall  be  borne  by  the  city." 
iclleo  employed  hie  eon,  who  was  a  minor,  and  proved 
is  labor,  at  fifteen  cents  an  hour,  was  worth  $91.5U,  for 
sum  he  obtained  a  verdict  and  judgment  was  rendered 
n. 

the  22d  January,  18S9,  a  test  was  made,  in  the  presence 
lellee  and  some  of  the  aldermen  of  the  city,  which 
d  that  tlie  power  which  was  then  being  furniBhed  tiie 
ic  Light  Company,  was  from  eighty-oue  to  oighty-sls 
power.  The  court  gave  to  the  jury,  among  others,  the 
ing  inRtrnctions  for  apiwllee. 

"  The  court  instructs  the  jury  that  when  work  and  labor 
rformed  for  a  party  at  his  request  and  there  is  no  agi-ec- 
LS  to  the  amount  to  be  paid,  then  there  is  in  law  an 
d  promise  to  pay  what  such  work  and  labor  is  reasun- 
orth,  and  this  applies  to  a  corporation  as  well  as  an 
iual." 

*'  The  conrt  instructs  the  jury  that  when  one  person 
for  another  with  his  knowledge  and  consent,  and  the  lat- 
unlarily  takes  tlie  benefit  of  such  labor,  then  the  law  will 
le  that  tlko  laborer  is  to  be  paid  for  his  labor  unless  the 
ry  is  shown  by  the  evidence:  and  if  no  special  contract 
vided  fixing  the  price,  then  tlie  laborer  is  entitled  to 
rhat  his  services  are  reasonably  worth,  and  this  rule 

1  to  corporations  as  well  as  individuals." 
the  following  for  appellant: 

"  The  conrt  instructs  the  jury  that  the  resolution  of  the 
nncil  oflfered  by  the  plaintiff,  dated  December  6,  1888, 
aniy  employment  of  the  plaintiffs  son  that  can  be  con- 
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fiidered  in  this  case,  and  if  the  plaintiff  went  on  and  nsed  his 
son  in  the  work,  knowing  the  test  made,  if  yon  should  believe 
that  a  test  was  properly  made,  showed  less  than  100-horso 
power,  and  made  no  objection  to  the  city  until  after  or  about 
the  time  the  employment  of  plaintiff  had  expired,  then  the 
jury  will  find  in  favor  of  the  defendant." 

These  instructions  are  so  directly  contradictory  that  we  can 
not  well  see  how  they  failed  to  mislead  and  confuse  the  jury. 

Api>ellant  was  insisting  before  tho  jnry  that  they  could 
not  rely  npon  a  supposed  implied  contract  or  understanding 
between  the  parties,  but  were  governed  by  the  resolution  of 
December  6th,  and  by  its  second  instrnction  had  its  view  of 
the  law  of  the  case  ind(»rsed  by  the  court.  Appellee,  on  the 
contrary,  was  insisting  that  the  resolution  of  the  council  was 
not  the  only  evidence  of  the  contract,  but  that  one  might  be 
implied  to  pay  a  reasonable  compensation  for  labor  of  which 
another  voluntarily  takes  the  benefit,  and  had  his  views  given 
to  the  jury. 

We  are  inclined  to  think  appellant's  second  instrnction  was 
the  law  of  the  case,  and  those  of  appellee  above  quoted  should 
not  have  been  given.  The  principles  announced  in  tliem  are 
correct  in  a  proper  case,  but  they  were  not  applicable  to  the 
facts  of  this  case. 

It  is  insisted  by  counsel  for  appellee  in  their  brief  that  tho 
resolntion  of  December  6th  was  a  ratitication  of  the  act  of 
Mr.  Beeman.  Admitting,  without  deciding,  that  it  would  have 
that  effect,  it  would  seem  to  follow  that  the  condition  eon- 
taincd  in  such  ratification  would  be  a  part  of  it  and  must  be 
met  by  appellee.  But  it  is  said  the  test  could  not  be  made; 
that  it  was  a  condition  impossible  to  be  performed,  and  there- 
fore the  resolution  was  an  absolute  ratification  of  the  employ- 
Inent  claimed  to  have  been  authorized  by  the  aldermen.  But 
the  test  was  made,  and  so  far  as  we  are  able  to  discover,  by 
competent  persons  and  with  reasonably  certain  results. 

Against  this  test  appellee  seeks  to  show  that  much  more 
steam  was  generated  in.  the  boilers  than  would  be  required  to 
run  the  water  works  and  give  to  the  Electric  Light  Company 
more   than  lOO-horse  power,  and  in  their  brief,  counsel  for 
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appellee  say:  ^'  It  was  not  the  fault  of  the  appellee  that  the 
eiij^ine  of  the  Electric  Light  Cotnimnj  did  uot  receive  more 
than  lOO-horsc  power  of  steam.  It  was  so  set  that  it  would 
not  receive  any  more  steam,  and  therefore  the  proviso  of  the 
resolution  was  impossible  of  performance;  and  for  that  reason 
can  it  be  said  that  appellee  shall  not  be  paid  for  the  labor  ren- 
dered by  his  son,  which  is  proven  is  beneticial?  Clearly  not. 
Such  a  rule  would  be  unjust  and  oppressive  in  the  exti*cine." 

We  fail  to  see  that  either  party  was  at  fault.  The  question 
to  be  determined  was  not  how  much  steam  was  generated,  but 
how  much  power  was  furnished  the  Electric  Light  Company; 
that  is,  what  quantity  of  steam  was  actually  employed  in  pro- 
pelling the  works  of  the  Electric  Light  Company. 

We  do  not  think  the  case  was  properly  presented  to  tho 
jury,  and  the  judgment  of  the  County  Court  will  be  reversed 
and  the  cause  remanded. 

Jieversed  and  remandecL 


William  R.  Griffith 

V. 

M.  L.  Welsh  et  al. 


Practice — Bill  of  Exceptions, 

This  court  will  pot  interfere  with  the  judf^ment  of  the  trial  court  where 
the  bill  of  exceptions  fails  to  show  a  motion  for  anew  trial  made,  or  excep- 
tion to  the  judgment  entered. 

[Opinion  filed  February  14,  1890.] 

Appeal  from  the  County  Court  of  Clark  County;  the  Hon. 
H.  Gassaway,  Judge,  presiding. 

Mr.  S.  S.  Whitehead,  for  appellant. 

Mr.  Newton  Tibcs,  for  appellees. 
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Per  Curiam.  The  jadgment  in  this  case  must  be  affirmed 
becanse  the  bill  of  exceptions  fails  to  show  that  a  motion  for 
a  new  trial,  or  exception  to  the  jadgment  was  made.  The 
record  of  the  judgment  as  certified  bj  the  clerk  does  so  show, 
bnt  this  is  not  the  proper  mode.  James  v.  Dexter,  113  III. 
654;  Dickett  v.  Durrell,  11  111.  72;  Law  v.  Fletcher,  84  111.  45. 

The  judgment  of  the  Count j  Court  will  therefore  be 
affirmed. 

Judgment  affirmed. 


James  P.  Butler 

V. 
CJOUNTY  OF  McLeAK. 


Criminal  Law-Sewards^Eorse  Thief-^Powera  of  County  Boards— 
Stafittes, 

Under  Sec.  15,  Chap.  60,  R.  S.,  connty  boards  have  power  to  offer 
the  reward  therein  named  for  the  capture  of  a  thief,  where  the  property 
stolen  is  »  horse  of  less  value  than  $50. 

[OpinioA.filed  February  14,  1890.] 

Appeal  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  A.  Sample,  Judge,  presiding. 

This  was  an  action  brought  by  appellant  against  appellee 
to  recover  a  reward  of  $100  each,  for  the  capture  of  three 
horse  thieves.  A  jury  was  waived  and  the  case  tried  by 
the  court. 

Under  the  authority  given  by  Sec.  15,  Chap.  60,  R  S.,  the 
board  of  supervisors  of  the  county  of  McLean  passed  the 
following  resolution : 

"  Whereas,  at  the  March  meeting  of  this  board  the  reward 
for  the  capture  of  horse  thieves  was  raised  from  $50  to  $100; 
therefore,  be  it  resolved  that  the  resolution  be  so  changed  as 
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tlie  reward  for  tlie  capture  and  convictiun  of  any 
ief  eliall  be  $100,  ono-lmlf  of  which  shall  be  left  in 
!8  of  the  chairman  of  this  board  to  defray  expenses 
re  if  necesfiary." 

the  inducement  offered  by  this  section  and  rcsoln- 
|)cHant  captured  three  horse  thieves,  viz:  Pearl 
Benjamin  Moore  and  Silas  Bncklee.  All  three  were 
d  convicted  of  horse  stealing.  Each  of  the  first 
I  a  horse  worth  more  than  $50.     The  last  one,  Silas 

stoln  a  huree  worth  leas  thun  $50. 
itirt  below  allowed  appellant  $100  each,  less  amounts 
previously  been  allowed  him  by  the  appellee,  for  the 
,  and   refused  to  allow  him  anything  for  the  capture 

iction  of  the  last  named  horse  thief  on  the  ground 

horse  stolen  by  him  was  worth  less  than  $50.  To 
decisioD  the  appellant  brings  the  case  to  thb  court 

.  E.  DeManob,  for  appellant 

3.  E.  H.  MiNOB  and  E.  O'Connbll,  for  appellee. 

,  J.  It  is  provided  by  Sec.  15,  Chap.  60,  R  S.,  that, 
mty  boards   of   the    respective   counties   may  offer 

not  exceeding  $1,000  each  for  the  pursuit,  arrest, 
I  or  conviction  of  any  pereon  guilty  of  stealing  any 
lare,   colt,   mule,   ass,  or   neat  cattle,  or   any  other 

exceeding  $50  in  value."  And  the  question  pre- 
ere  is  whether  such  reward  can  be  offered  where  the 

stolen  is  a  hoi-se  not  exceeding  $50    in  value.     It 

by  the  Circuit  Court  that  this  qualitication  of  valne 
ippHed  to  each  of  the  different  animals  named  so  that 
d  can  bii  based  upon  the  iai'ceuy  of  any  unless  of  tlio 
iluation. 

e  unable  to  agree  with  this  construction.  It  is  gen- 
ffledg!  tbat  very  few  colts  or  cattle  are  worth  $50, 
h  property  is  peculiarly  exposed  to  theft,  which  is 
rhaps  the  controlling  reason  for  affording  it  the 
rotection  of  this  law.  Tho  larceny  of  a  horse,  mule 
tbjects  the  convicted  offender  to  confinement  in  tho 
iary  for  the  term  of  not  less  than  three  nor  wore 
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than  twenty  years,  regardless  of  value,  while  for  other  lar- 
cenies the  term  is  less  and  it  is  necessary  to  aver  and  prove 
the  special  value  of  more  than  $16. 

The  well  known  policy  of  our  legislation  on  this  subject 
might  properly  be  called  in  aid  when  construing  the  present 
enactment;  but  it  is  not  necessary.  Considering  the  lan- 
guage employed,  with  the  punctuation  as  given,  it  is  very  clear 
that  the  qualitication  was  intended  to  apply,  not  to  the  prop- 
erty named  specially,  but  to  other  property  having  less  need 
of  peculiar  protection,  wherefore  it  was  deemed  necessary  to 
add  this  limitation,  as  to  such  other  property.  Reading,  liow- 
ever,  without  regard  to  punctuation,  we  reach  the  same  con- 
clusion. It  is  a  familiar  rule  that  every  part  of  a  statute  4s  to 
be  treated  as  having  force,  meaning  and  import.  It  is  not  to 
be  snpposed  that  the  legislature  purposely  inserted  super- 
fluous words  in  an  enactment.  Rather  it  is  to  be  presumed 
that  every  word  had  a  proper  significance.  Here  we  find  six 
different  classes  of  animals  specially  enumerated,  and  the 
words,  "or  any  other  property  exceeding  $50  in  value." 

If  the  construction  contended  for  by  appellee  is  correct, 
nothing  was  accomplished  by  such  enumeration  and  the  sec- 
tion means  no  more  than  it  would  if  these  classes  had  been 
omitted  and  the  section  had  merely  provided  that  in  case  of 
the  larceny  of  any  property  worth  so  much  the  reward  might 
be  offered. 

This  is  a  remedial  or  an  enabling  statute  intended  to  afford 
additional  protection  to  property  and  to  repress  felony.  It 
should  not  receive  a  construction  so  narrow  as  to  render  use- 
less and  uumeaning  a  substantive  portion  thereof,  consisting 
of  terms  evidently  selected  with  care  and  in  view  of  some 
definite  object  and  purpose. 

The  construction  should  be  liberal  rather  than  strict  We 
tliink  there  is  little  need  of  extrinsic  aid  in  construing  the 
language  and  that  the  plain  import  is  that  the  limitation  of 
value  does  not  apply  to  the  different  animals  specially  desig- 
nated, but  only  to  other  property  not  enumerated. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

lieversed  and  remunded. 
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City  of  Bloomington  et  al. 

V. 
WiLLtAM  p.  BrOPHY. 

Seal  Property — Forcible  Detainer— Tith^E  tide  nee — Entiy  hy  Owner — 
Poeeeaeion  by  Another, 

1.  In  n  «uit  of  forcible  defainer,  evidence  ns  to  title,  introduced  raorely 
for  the  purpose  of  showing  the  chiroctor  or  extent  of  a  pjssessijn,  may 
properly  be  considered. 

2.  The  owner  of  land,  having  a  present  riipht  of  immediate  possession, 
may  enter  the  same  in  a  peaceable  manner,  though  occupied  by  another, 
without  becoming  by  reason  of  such  entry  a  trespasser. 

[Opinion  filed  February  14,  1890.] 

Appeal  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  A.  Sample,  Judge,  presidin^^. 

Mr.  A.  E.  DeMange,  for  appellants. 

Messrs.  Kerrick,  Lfcas  &  Spencer,  for  appellee. 

Conger,  J.  This  was  an  action  of  forcible  entry  by  appel- 
lee against  appellant  and  its  street  commissioner,  for  enter- 
ing upon  a  strip  of  gi*ound  forming  a  part  of  Seminary 
avenue  in  the  City  of  Bloomington. 

In  1855  William  T.  Major  laid  out  Major's  Seminary  Addi- 
tion to  the  City  of  Bloomington,  and  had  it  properly  certified 
and  recorded  under  the  provisions  of  the  statute  of  1845.  By 
the  plat  Seminary  avenue  was  laid  out  sixty  feet  wide,  from 
Center  street  to  the  C.  &  A.  R.  R.;  Major  owned  all  the  Jand 
both  on  the  north  and  south  sides  of  Seminary  avenue.  He 
and  his  grantees  sold  the  lots  in  Major's  Seminary  addition 
fronting  north  on  Seminary  avenue  as  platted,  and  they  are 
now  owned  by  third  parties  who  have  built  dwellings  and 
other  improvements  thereon.  Until  the  year  1887,  the  land 
north  of  Seminary  avenue  was  used  as  a  pasture  by  Major 
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and  his  heirs,  and  an  old  board  fence  stood  between  it  and  a 
part  of  Seminary  avenue.  At  Center  street  the  fence  stood 
south  of  a  line  fifty-five  feet  north  of  the  south  line  of  Semi- 
nary avenue  and  extended  west  in  a  direction  a  little  north  of 
west  until,  near  the  C.  &  A.  K.  K.,  it  intersected  a  line  sixty 
feet  north  of  the  south  line  of  Seminary  avenue  as  platted. 
In  other  words,  at  Center  street  the  fence  started  south  of 
the  line  claimed  by  plaintiff,  then  ran  in  a  northwesterly 
direction  till  it  crossed  the  line  claimed  by  plaintiff,  thence  in 
the  same  direction  till  it  intersected  the  sixty-foot  line  or  true 
line  of  the  street  as  platted.  The  city  had  located  a  street 
railway  in  Seminary  avenue,  with  its  center  line  on  the  center 
of  the  sixty-foot  street  as  platted,  and  had  erected  electric 
light  poles,  and  set  water  hydrants  on  the  north  side  of  the 
street,  so  that  if  five  feet  were  taken  off  of  the  platted  streets 
the  poles  and  hydrants  would  stand  in  the  sidewalk  space  on 
the  north  side,  but  not  within  the  disputed  five-foot  stJ'ip. 
The  water  main  and  hydrants  were  laid  and  set  in  1875,  when 
one  of  the  owners  of  the  gi*ound  north  of  the  old  fence  was 
mayor  of  the  city. 

In  1887  plaintiff,  with  others,  purchased  the  pasture  of 
Afajor's  heirs  and  caused  it  to  be  platted  into  lots  and  streets 
and  showing  Seminary  avenue  by  their  plat  to  be  only  fifty- 
five  feet  wide.  This  plat  was  called  Walnut  Hill  Addition. 
In  some  way  the  approval  of  the  city  council  was  secured  for 
this  plat  and  it  was  recorded  with  its  certificates,  thus  attempt- 
ing to  take  five  feet  of  ground  from  the  north  side  of  Semi- 
nary avenue  as  platted  in  Majo;*'s  Seminary  Addition,  part  of 
which  had  always  been  outside  of  the  old  fence  and  in  the 
street  as  actually  used,  and  causing  to  appear  upon  the  deed 
records  a  second  plat  of  Seminary  avenue  showing  it  only 
fifty-five  feet  wide,  while  the  other,  which  had  been  of  record 
for  more  than  thirty  years,  showed  it  sixty  feet  wide. 

The  city  council  shortly  afterward,  upon  petition  of  prop- 
erty owners  on  the  south  side  of  Seminary  avenue,  investi- 
gated the  matter  and  adopted  a  report  locating  the  true  lines 
of  Seminary  avenue  as  platted  in  Major's  Seminary  Addition, 
and  directing  its  city  engineer  to  see  that  no  sidewalks  were 

Vou  XXX II  so 
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laid  except  ou  such  lines.  The  plaintiff,  some  six  or  eiglit 
months  prior  to  defendant's  entry,  took  down  the  old  fence. 
Prior  to  the  entry  the  city  bad  passed  an  ordinance  for  a 
brick  sidewalk  on  the  north  side  of  Seminary  avenue,  and 
nnder  the  authority  of  that  ordinance  the  defendant  Ives,  as 
street  commissioner,  with  the  city  enp^ineer,  located  the  north 
line  of  the  street  by  measurements,  set  stakes  and  ran  a  line 
from  stake  to  stake  on  the  north  h'ne  of  the  street,  and  peace- 
ably, without  force  or  violence  of  any  kind,  excavated,  graded 
and  laid  a  bed  of  cinders  for  the  walk.  Plaintiff  then  com- 
menced this  action;  defendant  pleaded  the  statutory  plea  of 
not  guilty  and  introduced  evidence  of  the  city's  fee  simple 
title  to  the  street,  the  same  as  if  justifying  nnder  a  plea  of 
liberum  tenemeTUum  in  trespass.  Defendant's  evidence  of 
title  and  of  the  location  of  the  north  line  of  Seminary 
avenue,  as  platted  in  Major's  Seminary  Addition,  was  undis- 
puted, but  the  court  below  refused  to  consider  it,  and  held 
that  the  city's  peaceable  entry  u\>bu  its  own  ground,  although 
without  actual  force  or  violence,  was  an  unlawful  entry  and  a 
forcible  entry,  *'  within  the  legal  meaning  of  that  term."  The 
court's  ruling  upon  that  point,  and  the  judgment  for  plaintiff 
based  thereon,  is  the  error  complained  of. 

We  have  appended  to  this  opinion  the  statement  of  facts  as 
presented  in  the  brief  of  counsel  for  appellant,  which  will 
make  the  questions  of  law  arising  upon  the  record  sufficiently 
clear. 

It  clearly  appears  from  the  record  that  the  old  fence  upon 
the  northern  line  of  Seminary  avenue  did  not  stand  exactly 
upon  the  northern  line  of  the  street,  as  contended  for  by 
either  of  the  parties.  At  Center  street  it  stood  in  the  street 
if  but  fifty-five  feet  wide,  but  in  running  west,  it  tended 
northward  until  it  crossed  the  north  line  of  the  street  if 
regarded  as  sixty  feet  wide,  thus  leaving  a  part  of  the  ground 
which  appellee  obtained  possession  of  in  the  court  below, 
south  of  the  fence  and  beyond  any  possession  claimed  by  him 
or  his  grantors  as  adverse  to  the  appellant.  In  thus  holding 
we  think  the  court  below  erred.  But  the  real  questions  are : 
First,  in  a  suit  of  forcible  detainer,  is  it  competent  for  the 
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conrt  to  inquire  into  the  title?  It  needs  no  citation  of  author- 
ities to  show  that  this  can  not  be  done,  when  the  title  as  such 
is  the  issue,  and  both  parties  rely  upon  conflicting  titles  for 
snccess.  But  when  introduced  merely  for  the  purpose  of 
showing  the  character  or  extent  of  a  possession,  evidence  of 
title  may  be  shown. 

As  we  said  in  Bloomington  v.  Graves,  28  HI.  App.  619, 
"Where  the  land  is  entirely  vacant  at  the  time  of  the  alleged 
trespass  or  forcible  entry,  either  party  may  introduce  his 
title  papers,  because  in  such  case  title  draws  to  it  a  construct- 
ive possession;  and  so,  also,  where  it  is  actually  occupied  in 
part,  the  party  so  occupying  may  introduce  them,  because  they 
iix  by  conclusive  presumption  the  extent  of  his  actual  pos- 
session, which  in  either  case  is  sufficient  for  all  the  purposes  of 
this  action." 

In  the  present  case  it  was  proper  to  investigate  the  title  of 
the  city  to  the  strip  of  five  feet  on  the  northern  side  of  Semi- 
nary avenue  to  determine  whether  it  had  such  constructive 
possession  by  virtue  of  its  ownership  as  would  draw  to  it  the 
right  of  entry.  Had  appellee,  however,  set  up  and  relied 
upon  a  conflicting  title,  the  examination  and  decision  of  such 
a  question  would  not  have  been  proper  in  this  form  of  action. 
He  did  not  do  this,  but  relied  upon  the  fact  that  the  city  had 
never  been  in  the  actual  possession  of  such  strip,  and  this  pre- 
sents the  second  question,  which  is : 

Can  the  owner  of  land,  having  a  present  right  of  immediate 
possession,  enter  the  same  in  a  peaceable  manner,  though 
occupied  by  another,  without  becoming,  by  reason  of  such 
entry,  a  trespasser?  The  Supreme  Court  in  the  cases  of 
Dearborn  Lodge  v.  Klein,  115  111.  177  and  Lee  v.  Town  of 
Mound  Station,  118  111,  316,  have  clearly  answered  this  ques- 
tion in  the  affirmative.  The  prior  decisions  of  that  court 
upon  this  subject  are  reviewed,  and  the  law  is  so  clearly  laid 
down  that  no  doubt  could  be  entertained  as  to  the  law  of  this 
State  upon  the  subject  were  it  not  for  certain  expressions  used 
by  the  conrt  in  the  late  case  of  Gage  v.  Hampton,  127  III.  87, 
which  would  seem  difficult  to  reconcile  with  the  former 
decisions,  although  it  is  said  in  the  latter  case  that  the  Dear- 
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born  Lodge  case  lias  no  bearing  on  that,  and  we  therefore 
proceed  npon  tlie  theory  that  the  two  former  cases  were 
not  intended  to  be  overruled  or  modified,  and  shall  rest  onr 
conclnsions  upon  them. 

Upon  the  authority  of  these  cases,  we  think  the  city,  having 
the  title  to  this  strip  of  five  feet,  had  a  right  to  enter  npon 
and  take  possession  of  it,  provided  it  did  so  without  force, 
and  in  a  peaceable  manner,  and  that  the  word  "force"  as 
here  used  means  actual  force,  as  contradistinguished  from 
implied  force,  and  that  after  Seminary  avenue  had  been 
dedicated  to  the  public  to  the  width  of  sixty  feet,  any  pos- 
session of  such  street  or  any  part  of  it  by  appellee  or  his 
grantors,  as  agttinst  the  public,  ^^must  have  been  in  subordi- 
nation to  its  rights.  If  lawful,  it  must  have  been  in  trust  for 
the  public,  and  to  enable  those  representing  the  public  to 
appropriate  it  to  its  distinct  use  at  any  moment  they  deemed 
advisable."     Lee  v.  Town  of  Mound  Station,  supra. 

It  follows,  we  think,  if  we  are  not  mistaken  as  to  the  hold- 
ing of  the  Supreme  Court,  that  the  Circuit  Court  proceeded 
upon  an  erroneous  view  of  the  law,  and  its  judgment  will 
therefore  be  reversed  and  the  cause  remanded. 

Jieversed  and  remanded. 


Lemuel  J.  Anderson 

V. 

Walkeb  Donaldson. 


Sa  les —  Hogs — Disea  se — Expresf    Warran  ty — Breach — In strueUon  s — 
Damages — Burden  of  Proof , 

1.  From  the  evidence  adduced,  this  court  holds  that  defendant  gKve  a 
warranty  to  plaintiff  at  the  time  of  the  sale  in  question. 

2.  In  the  ca<«e  presented  this  court  holds  that  although  an  instruction 
given  for  the  plaintiff  was  defective,  in  that  it  left  it  to  be  inferred  that  a 
mere  statement  by  the  defendant  that  certain  hofi^  were  sound,  regardless 
of  the  time  at  which  it  was  made,  or  its  object  would,  if  relied  upon  by  the 
plaintiff,  constitute  a  warranty,  yet,  as  the  evidence  disclosed  no  such  dec- 
larations except  at  the  time  of  the  sale,  and  other  instructions  were  clear 
and  positive  to  the  effect  that  the  statements  should  have  been  made  for  the 
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purpose  of  assnring  the  buyer  of  the  truth  of  the  facts  affirmed  aud  thereby 
ioducingf  a  salet  such  errors  did  no  harm. 

[Opinion  filed  February  14,  1890.] 

Appeal  from  the  Circuit  Court  of  Menard  County;  the 
Hon.  L.  Lacbjy,  Judge,  presiding. 

Messrs.  Bbach  &  Hodnett,  for  appellant. 

Messrs.  T.  W.  McNekly  and  N.  W,  Branson,  for  appellee. 

Wali-,  J.  Appellee  recovered  a  judgment  against  appel- 
lant for  $247.80  in  an  action  on  the  case. 

The  declaration  contained  seven  counts,  all  of  which  except 
the  last  were  based  upon  an  alleged  breach  of  warranty  in  the 
sale  of  hogs.  The  last  count  was  for  fraudulently  concealing 
the  diseased  condition  of  the  hogs,  and  averred  that  the 
plaintiff,  being  unaware  of  their  said  condition,  turned  them 
in  with  other  hogs  of  his,  whereby  the  latter  became  in- 
fected, etc. 

The  evidence  in  the  case  is  quite  voluminous  and  not  har- 
monious. The  argument  of  appellant  is  mainly  devoted  to  a 
discussion  of  the  question  whether  there  was  a  warranty  and 
a  breach  thereof,  as  there  seems  to  be  nothing  to  support  the 
charge  of  deceit  alleged  in  the  last  count.  "We  are  not 
impressed  with  the  belief  that  the  verdict  is  contrary  to  tlie 
evidence.  The  appellant  undoubtedly  used  expressions  to  the 
appellee  personally  and  to  the  crowd  in  general  which  might 
well  imply  a  warranty,  and  it  is  not  unreasonable  to  regard 
him  as  intending  to  be  so  understood.  It  is  altogether  prob- 
able the  hogs  were  then  infected,  and  it  is  certain  the  appellee 
sustained  damages  in  consequence  to  the  amount  of  the  ver- 
dict. We  should  not  feel  at  liberty  to  set  aside  the  conclu- 
sion of  the  jury  upon  such  a  question  of  fact,  in  regard  to 
which  they  were  especially  fitted  to  decide  between  the  par- 
ties. There  is,  no  doubt,  considerable  conflict  in  the  evidence , 
but  there  is  nothing  so  remarkable  in  this  respect  as  to  require 
our  interference. 

The  fourth  instruction  given  for  plaintiflf  was  defective,  in 
that  it  left  it  to  be  inferred  that  a  mere  statement   by  the 
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defendant  that  the  hogs  were  soond  and  all  right,  regardle88 
of  the  time  it  was  made  or  its  object,  would,  if  relied  upon  by 
the  plaintiff,  constitute  a  warranty.  As  to  the  time  the  state- 
ment was  made,  the  evidence  disclosed  no  such  declarations 
except  those  on  the  occasion  of  the  sale.  Hence  the  looseness 
of  tlio  instruction  in  this  respect  did  no  harm.  As  to  the 
necessity  that  the  statement  should  have  been  made  for  the 
purpose  of  assuring  the  buyer  of  the  truth  of  the  facts 
affirmed,  and  thereby  inducinj:  the  sale,  other  instructions 
given,  as  well  for  plaintiff  as  defendant,  were  clear  and  posi- 
tive. It  was  distinctly  announced  in  the  plaintiff's  third  and 
fifth,  and  in  the  defendant's  fifth,  eighth,  ninth,  tenth,  elev- 
enth and  twelfth;  while  in  the  first,  second  and  third  for 
defendant  the  jury  were  plainly  told  that  nothing  less  than  an 
express  warranty  would  suffice.  When  the  two  sets  of  instruc- 
tions are  all  considered  it  is  hardly  possible — certainly  not 
probable — that  the  jury  were  misled  on  this  point.  We  can 
not  properly  reverse  the  judgment  for  this  defect  when  we 
are  so  well  justified  in  the  yiew  that  it  did  not  improperly 
affect  the  verdict     Willard  v.  Swansen,  126  III.  381. 

It  is  urged  the  seventh  instruction  for  the  plaintiff  gave 
the  jnry  '*  the  utmost  latitude  as  to  the  amount  of  the  ver- 
dict." The  amount  was,  by  the  instruction,  to  be  found  from 
the  evidence  not  to  exceed  the  ad  damnum^  and  it  is  apparent 
from  the  result  that  the  reference  to  the  amount  claimed  in 
the  declaration  had  no  effect  upon  the  jury.  It  is  also  urged 
that  by  the  modification  of  several  instructions  asked  by  the 
defendant  the  burden  of  proof  was  improperly  shifted  from 
plaintiff  to  defendant  as  to  one  of  the  necessary  elements  of  a 
warranty.  We  think  the  criticism  unsound,  and  that  no  error 
was  committed  in  that  resf>ect. 

No  other  points  are  urged  in  the  printed  argument  The 
main  question  in  the  case  was  whether  there  was  a  warranty. 
That  was  for  the  jury,  and  the  controversy  was  one  that  a 
jury  was  peculiarly  qualified  to  determine. 

We  think  no  error  of  law  appears  of  such  character  as  to 
warrant  us  in  setting  aside  the  judgment,  and  the  same  must 
therefore  bo  affirmed. 

Jvdgment  affirmed. 
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Addie  Eohn 

V. 

City  of  Beardstown/ 

Ferne^^ReguJation  qf  Rates— Reservation  to  City — Exercise  of  Right 
Must  he  Reasonable. 

1.  A  private  statute  granting  a  ferry  privilege,  and  containing  the  pro- 
vision that  a  certiiin  city  ehiill  have  the  right  to  regulate  and  control  the 
rates  of  toll,  implies  that  such  regulation  shall  be  reasonable. 

2.  In  the  case  presented  this  court  holds  that,  in  view  of  the  evidence, 
the  judgm**nt  of  the  court  below,  upholding  as  reasonable  the  rates  estab- 
lished by  the  city,  which  are  herein  complained  of,  should  not  be  disturbed. 

[Opinion  filed  February  i4,  1890.] 

Appeal  from  the  Circuit  Court  of  Gass  County;  the  Hon. 
Lyuan  Lacey,  Judge,  presiding. 

Messrs.  Morbison  &  Whitlook,  for  appellant. 

In  the  case  at  bar  the  ferry  owners  accepted  the  charter 
nnder  the  provision  that  the  city  should  determine  the  rates 
of  ferriage.  But  tliat  would  only  mean  sncli  rates  as  were 
reasonable.  The  enforcement  of  this  ordinance  would  destroy 
the  business  of  appellant.  Hence  the  ordinance  is  in  restraint 
of  trade,  and  therefore  invalid.  T.,  W.  &  W.  R.  R.  Co.  v. 
Jacksonville,  67  111.  37;  Chicago  v.  Rumpff,  45  LK  90;  Cald- 
well  V.  Alton,  33  111.  416;  C,  C.  I.  &  P.  R.  R.  Co.  v.  Joliet, 
79  111.  44;  Bloomington  v.  Wahl,  46  111.  4S9;  Qridlej  v. 
Bloomington,  88  111.  554;  see,  also,  Clinton  v.  Phillips,  58  111. 
102;  Trustees  v.  People,  87  III.  303;  Ruleson  v.  Post,  79  111. 
567;  1  Dillon  on  Mnmcipal  Corp.,  Sec.  319,  p.  331,  3d  Ed.; 
Robinson  v.  Mayor,  etc.,  1  Humph.  156,  reported  in  34  Am 
Dec.  625,  with  copious  notes  on  page  633. 

Messrs.  B.  F.  Thackeb  and  A.  A.  Leepkb,  for  appellee. 

Wall,  J.     The  General  Assembly  passed  an  act  which  was 
approved  February  26, 1867,  granting  to  Luther  A.  Jones  and 
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Seth  Thompson  a  ferry  franchiBo  on  the  Illinois  river,  at 
Bcardstown,  for  the  term  of  twenty-five  years. 

The  privilege  so  conferred  was  subject  to  the  payment  of 
$200  per  annum  for  a  license  to  the  city  of  Beardstown,  and 
to  the  provision  that  the  said  city  should  '^  have  the  right  to 
regulate  and  control  the  rates  of  toll  for  crossing  the  said 
ferry." 

On  the  6th  of  August,  1889,  the  city  for  the  first  time,  so 
far  as  dit^closcd  by  the  record,  assumed  to  exercise  the  power 
to  fix  the  rates,  and  passed  an  ordinance  making  them  much 
lower  than  had  previously  been  charged,  and  imposed  a  fine  for 
non-compliance  therewith. 

Appellant,  who  claims  to  own  the  franchise  by  purchase 
from  the  original  grantees,  and  who  was  operating  the  ferry 
when  said  ordinance  was  adopted,  was  sued  by  the  city  for 
charging  in  excess  of  the  ordinance  rates.  The  cause  was 
tried  by  the  court  by  consent,  and  there  was  judgment  for  the 
city,  the  propriety  of  which  is  now  presented  by  the  errors 
assigned. 

The  only  question  is  whether  said  ordinance  is  a  valid  exer- 
cise of  the  power  conferred  by  said  act. 

It  is  suggested  on  behalf  of  the  city  tliat  the  power  reserved 
in  the  act  to  the  city  to  fix  the  rates  is  without  limitation,  and 
rests  upon  the  same  ground  as  though  it  had  been  reserved  to 
the  legislature.  We  are  of  opinion  that  the  city  was  vested 
with  all  the  power  which  would  have  remained  in  the  State 
had  the  reservation  been  generally  to  the  legislature  to  fix 
said  rates,  and  the  inquiry  would  then  be  whetlier  they  might 
have  been  placed  at  any  figure,  or  whether  the  limitation  or 
condition  that  they  should  be  reasonable  was  implied. 

The  object  of  granting  the  franchise  was  to  benefit,  not  only 
the  grantee,  but  the  public,  and  it  is  not  to  be  presumed  that 
such  a  grant  would  have  been  desired  if  coupled  with  the 
condition  that  the  property  employed  and  the  money  invested 
might  at  any  time  be  rendered  worthless  by  a  ruinous  reduc- 
tion of  the  rates,  and  where  such  power  of  control  is  reserved 
it  is  fairly  implied  that  it  should  be  exercised  reasonably, 
otherwise  not  only  the  grantee  but  the  public  would  suffer. 
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If  this  be  not  so  the  most  unjust  and  unfortunate  conse- 
quences might  result,  and  we  are  not  disposed  to  assume  that 
tho  legislature  so  intended. 

While  the  letter  of  the  provision  is  that  the  city  may 
"peculate  and  control  the  rates,"  the  spirit  thereof  requires 
that  such  regulation  and  control  must  be  so  exercised  as  to 
preserve  and  not  destroy  the  subject-matter,  and  by  placing 
proper  limits  and  restrictions  upon  the  rates,  carry  out  and 
accomplish  the  general  purpose  which  led  the  legislature  to 
confer  the  privilege,  thus  securing  to  the  public  the  valuable 
and  necessary  service  which  the  ferry  would  be  able  to  ren- 
der at  rates  that  would  be  reasonable  and  fairly  remunerative 
to  the  owner  of  the  franchise.  So  the  inquiry  is  narrowed 
down  to  the  mere  question  of  fact,  were  the  rates  iixed  unrea- 
sonably low  ? 

Perhaps  it  is  more  accurate  to  regard  this  as  a  mixed 
question  of  law  and  fact,  for  it  to  some  extent  involves  both. 
What  items  should  be  considered  as  a  proper  basis  of  the 
calculation  ? 

What  are  the  necessary  fixed  charges!  First,  all  necessary 
expenses;  second,  interest  on  the  investment. 

In  the  first  item  should  be  counted  not  onlv  current  and 
useful  expenses  but  some  per  centum  for  annual  re]>airs  and 
depreciation  in  value,  and  in  the  second  it  would  be  important 
to  know  not  merely  what  had  been  the  cost  of  the  outlit — the 
plant— but  what  it  should  be  or  should  have  been  by  good 
management  and  careful  construction. 

An  unreasonably  expensive  supply  of  boats  or  other  appli, 
anccB,  constructed  and  provided  regardless  of  cost,  ought  not 
to  furaish  in  whole  or  in  part  the  basis  for  an  interest  charge. 
We  do  not  find  in  this  record  such  information  on  this  point, 
as  to  the  cost  or  real  value  of  the  property,  as  would  be  use- 
ful in  forming  a  correct  estimate  in  regard  thereto.     There  is 
also  a  want  of  accurate  and  certain  evidence  in  reference  to 
the  receipts  and  current  expenses.     It  is   probable  that   an 
increased  and  growing  traffic  induced  by  low  rates  will  com- 
pensate partially  if  not  wholly  for  the  reduction,  but  this 
cannot  well  be  known  until  more  time  has  elapsed.     Tho 
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ordinance  had  bcou  in  force  but  a  brief  period  before  the 
trial,  and  the  teBtitnony  as  to  what  the  result  had  been,  as  well 
as  the  opinions  of  witnesses  as  to  what  it  would  be,  was  far 
from  convincing  on  either  side.  The  presumption  is  that  the 
rates  fixed  hy  the  ordinance  are  fair  and  reasonable,  and  tlie 
burden  is  n|>on  appellant  to  show  the  contrary.  All  con- 
sidered we  are  not  prepared  to  say  that  the  finding  of  the 
court  is  so  manifestly  against  the  rights  of  ap|)e11ant  as  to 
require  our  interference.     The  judgment  will  be  affirmed. 

Judgment  ajjirniedm 


Thomas  J.  Bunn  et  al. 

V. 

The  People,  for  use,  ETa 

Principal  and  Surety — Debt — Board  (?/  Education — Treafurer  qf— 
CommissionB — Voluntary  Relinquishment  qf. 

Where  a  treasurer  of  a  board  of  education  has  voluntarily  paid  to  his 
successor  in  office  the  amount  of  money  in  his  handt,  includingr  the  amount 
he  migrbt  be  entitled  to  hold  as  commissions,  under  the  statute,  he  can  not 
subsequently,  having  been  again  elected  to  the  office,  retain  from  his  then 
Hucce8.«or,«  the  commissions  on  the  funds  handled  by  him  during  the  first 
period  for  which  he  held  the  offiv^e.  H)  can  only  retain  the  commissions 
out  of  the  funds  of  the  current  year. 

[Opinion  filed  February  14, 1890.] 

Appeal  from  the  Circuit  Court  of  McLean  County;  the 
Hon.  A.  Samplb,  Judge,  presiding. 

Messrs.  Stevenson  &  Ewing  and  Hamilton  Spenceb,  for 
appellants. 

1.  The  appointment  of  an  individual  to  an  office  for  which 
a  compensation  is  fixed  by  law  is  a  contract  to  pay  the  ofiicer 
such  compensation,  which  the  appointing  power  has  no  right 
or  power  to  change.     Patton's  Case,  7  Court  CI.  371;  Adams 
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V.  U.  S.,  20  Court  CI.  115;  U.  8.  v.  Williamson,  23  Wall.  411; 
Dartmouth  Coll.  v.  Woodward,  4  Wheat.  518,  694;  Davis  v. 
Gray,  16  Wall.  203-232;  Bostarck  v.  Wisconsin,  103  U.  S.  5. 
2.  Even  where  an  officer,  upon  receipt  of  part  of  his  legal 
compensation,  gives  a  receipt  in  full,  he  is  not  thereby  estopped 
from  claiming,  nor  does  he  waive  his  right  to  claim  and  col- 
lect the  residue.  Montague  v.  Massey,  76  Va.  307;  Neal  v. 
Allen,  lb.  437;  Adams  v.  U.  S.,  20  Court  CI.  115;  Fisher  v. 
U.  S.,  15  Court  CI.  323-330;  Mitchell  v.  U.  S.,  18  Court  CI.  281; 
Dyer  v.  U.  S.,  20  Court  CI.  166;  Baldwin  v.  U.  S.,  15  Court 
Ol.  297;  People  v.  Board  of  Police,  75  N.  T.  38;  Kehn  v. 
Ctate,  93  N.  Y.  291;  State  v.  Steele,  59  Texas,  200;  Sute  v, 
Cooke,  57  Texas,  205;  U.  S.  v.  Langton,  118  U.  S.  389. 

3.  Even  a  positive  contract  made  by  an  officer  that  he  will 
not  claim  part  or  all  of  the  compensation  fixed  by  law  is 
void,  as  heiTfg  against  public  policy,  and  does  not  prevent  him 
from  claiming  all  such  compensation.  Much  less  does  mere 
silence,  or  omission  to  make  such  claim,  bar  him.  People  v. 
Board  of  Police,  75  N.  Y.  38;  State  v.  Mayor  of  Nashville, 
15  Lea,  697;  Settle  v.  Sterling,  1  Idaho,  259  (cited  in  13  U. 
S.  Dig.  N.  S.,  691,  Sec.  35);  Liverpool  Corp.  v.  Wright,  1 
John.  (V.  C.  Kep.J  354,  cited  in  Jacob  Fisher's  Dig.,  Vol.  VI, 
9559;  State  v.  Purdy,  36  Wis.  213;  Alvord  v.  Collin,  20 
Peck,  418;  State  v.  Collier,  72  Mo.  13;  Tucker  v.  Aiken,  6 
K  H.  140;  Carruthers  v.  Russell,  53  Iowa,  346;  Bac.  Ab., 
« Offices  and  Officers,"  F,  299;  Waterbury  v.  Lawton,  57 
Conn.  173. 

4.  The  doctrine  of  waiver  or  estoppel  has  no  place  as  regards 
the  compensation  of  public  officers.  People  v.  Board  of 
Police,  75  K  Y.  38;  Qoldsborongh  v.  U.  S.,  Taney,  C.  C.  K. 
80;  Montague  v.  Massey,  76  Va.  307. 

5.  There  can  be  no  estoppel  in  pais  where  positive  con- 
tract could  not  produce  the  same  result;  nor  can  there  be  in 
any  case  without  an  element  of  fraud.  Mueller  v.  Kassman, 
84  Mo.  318;  People  v.  Brown,  67  111.  435. 

6.  Silence  without  knowledge  works  no  estoppel.  Even 
knowledge  on  the  part  of  Bnnn  that  no  compensation  was 
intended,  and  that  no  appropriation  by  the  board  of  educa- 


412  Appellate  Courts  op  Illinois. 

VoT^  82.  J  Bann  v.  The  People. 

lion  was  made,  would  not  in  any  way  affect  his  rights.  Hill 
V.  Epley,  31  Pa.  Stat  334;  Bog^s  v.  Mining  Co.,  14  Cal.  368; 
State  V.  Mayor  of  Nashville,  15  Lea,  697. 

Messrs.  I.  N.  PfiiLLiPS  and  Eerbick,  Lucas  &  Spenceb,  for 
appellees. 

The  two  per  ccntam  of  each  year's  revenue  could  only  have 
been  deducted  from  the  revenues  of  that  particular  year;  tlio 
statute  does  not  contemplate  the  confusing  of  the  revenues 
of  different  years,  thus  making  the  taxpayers  of  one  year 
assume  the  burdens  belonging  to  taxpayers  of  former  years. 
Denhy  v.  Moore,  1  Barn.  &  Aid.  123. 

The  yearly  settlements  of  Bunn  with  the  board  have  the 
quality  and  force  of  accounts  stated,  and  can  not  be  opened  up 
except  by  showing  fraud,  accident,  imposition,  or  mistake  of 
fact,  and  then  only  in  equity.  Bankhead  v.  Alloway,  6  Gold. 
75;  McDoe  v.  Brown,  2  Rich.  (S.  C)  95  (1870  and  1871). 

And  this  doctrine  has  been  applied  to  accounts  of  an  official 
nature,  as  between  county  treasui'er  and  county  board,  town 
treasurer  and  town  board,  and  to  accounts  of  guardians,  admin- 
istrators, etc.  Sexton  v.  Richland  Co.,  27  Wis.  349;  Milwau- 
kee Co.  V.  Hackett,  21  Wis.  613;  Jefferson  Co.  v.  Jones,  19 
Wis.  51;  Middletown  v.  Miles,  61  Pa.  St.  290;  Porter  v.  Cain, 
2  McMullin  Eq.  (S.  C.)  84;  Murrel  v.  Murrel,  2  Strob.  Eq. 
(S.  C.)  148;  Harding  v.  County  of  Montgomery,  55  Iowa,  41; 
Thomas  v.  Board  of  Supervisors,  45  Mich.  479;  Cox  v.  City 
of  New  York,  9  N.  E.  Rep.  48;  Supervisors,  etc.,  v.  Birdsall, 
4  Wend.  455;  The  Commissioners  of  Scioto  v.  Gherky,  Wright 
(Ohio),  493;  Gilchrist  v.  Brooklyn  Grocers,  etc.,  66  Barb.  401; 
Bruen  v.  Hone,  2  Barb.  586;  Skying  v.  Greenwood,  4  Barn. 
&  Cress.  282  (side);  Cave  v.  Mills,  7  Hurls.  &  Norm.  913; 
Shaw  V.  Picton,  4  Barn.  &  Cress.  715  (side). 

An  agreement  by  a  treasurer,  made  before  his  appointment, 
that  he  will  charge  less  compensation  than  the  statute  allows 
him,  is  so  far  biading  upon  such  treasurer  that  he  can  not, 
after  settling  his  accounts  in  accordance  with  the  agreement, 
recover  the  additional  fees  allowed  by  statute.  Hobbs  v.  City 
of  Tonkers,  32  Hun,  454. 
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Conger,  J.  This  was  an  action  of  debt  on  the  official  bond 
of  appellant  as  treasurer  of  the  board  of  education  of  the  city 
of  Bloomington,  and  resulted  in  a  judgment  against  appellant 
and  his  sureties  for  $14,687.28. 

Appellant  had  acted  as  treasurer  of  such  board  of  education 

from  Jime  6,  1877,  to  the  spring  of  1886,  having  been  elected 

from  year  to  year  during  that  period.     He  was  again  elected 

as  such  treasurer  in  the  spring  of  1887,  and  remained  such 

^ntil  May,  1888,  when  his  successor  was  elected,  and  on  June 

^)  1888,  made  a  formal  demand   upon  appellant  for    the 

^'ance  claimed  to  be  in  his  hands.      Appellant   replied   in 

'writing:  "I  refuse  to  pay  over  the  sum  of  §15,777.78  (the 

^''^ount  demanded)  to  the  board  of  education  until  a  settle- 

^^  is  made  with  said  board  for  services  rendered,  claiming 

Wo  per  cent  on  all  amounts  passing  through  my  hands  as 

treas^ir®^  of  said  board." 

Api)eliant  never  made  any  claim  to  his  commission  of  two 
per  cent  until  the  spring  of  1888,  and  as  he  testifies,  did  not 
know  that  he  was  entitled  by  the  law  to  such  compensation 
until  tliat  time.  From  year  to  year  he  made  his  reports 
showing  balances  in  his  hands  without  any  charge  for  this  two 
per  cent,  and  when  he  went  out  of  office  the  first  time,  in  the 
spring  of  1886,  he  paid  over  to  his  successor  the  entire  amount 
in  his  hands  with  no  deduction  for  commissions.  He  now 
claims  the  right  to  deduct  from  the  taxes  in  his  hands,  raised 
during  the  last  year  of  his  being  in  office,  an  amount  equal  to 
two  per  cent  on  all  the  amounts  passing  through  his  hands  as 
treasurer  during  the  entire  time  he  held  the  office.  The 
Circuit  Court  rejected  this  claim,  allowed  him  his  two  per 
cent  commission  for  the  last  year  during  which  he  was  in 
office,  and  rendered  judgment  against  him  for  the  balance  in 
his  hands. 

A  great  many  questions  are  raised  and  elaborately  argued 
by  counsel.  Such  as,  that  appellant  was  a  member  of  the 
board  of  education  which  elected  him  treasurer;  that  he  was 
for  a  portion  of  the  time  postmaster  and  hence  could  not 
legally  hold  the  office  of  treasurer.  We  do  not  deem  it  ini 
purtant,  however,  to  notice  any  of  these. 
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We  think  the  Circuit  Conrt  held  correctly.     All  but  the  last 

» 

year's  commissions  he  had  voluntarily  paid  in  the  spring  of 
1886  to  his  successor  in  office. 

If  he  was  ignorant  of  his  right  to  retain  his  commission  it 
was  ignorance  of  the  law,  and  not  of  fact,  and  from  that  he 
could  not  be  relieved.  Again  the  law  says  the  treasurer 
^' shall  be  permitted  to  retain  two  per  centum,"  and  this  means, 
out  of  the  current  year;  not  that  a  treasurer  may  continue  from 
year  to  year  to  pay  out  all  the  revenues  in  his  hands,  including 
his  own  commission,  whether  as  a  gratuity  or  from  ignorance 
of  his  rights  in  the  premises,  and  then,  upon  changing  his 
mind,  or  becoming  better  informed  as  to  his  rights,  break  in 
on  the  revenue  raised  for  the  support  of  the  public  schools  of 
the  current  year  for  back  salary,  or  commissions.  We  iind 
no  error  in  the  record,  and  the  judgment  of  the  Circuit  Court 
will  be  affirmed. 

Judgment  affir7necL 


David  Lockman,  Sr. 

V. 

The  County  op  Mobgan. 

Highways — Ord^  of  Board  Esfahlishing — County  Not  under  Towti" 
ship  Organization  Law— Appeal — Entry  qf  Order  Nanc  pro  Tunc. 

1.  There  is  no  provinon  authorizing  an  appeal  from  an  order  establish- 
ing a  public  road  (not  a  cartway)  in  the  present  road  law  relating  to  coun- 
ties not  under  the  township  organization  law,  and  the  only  appeal  that  is 
provided  for  in  such  cases  is  from  the  assessment  of  damages  and  the  judg- 
ment thereon. 

2.  Appeals  depend  wholly  upon  the  statute  and  can  be  taken  only  where 
it  provides  for  them. 

[Opinion  filed  February  14,  1890.] 

Appkal  from  the  Circuit  Court  of  Morgan   County;  the 
Hon.  Cykus  Epleb,  Judge,  presiding. 
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Mr.  Oscar  A.  DrLeuw,  for  appellant. 
Messrs.  Bkown  &  Kibby,  for  appellee. 

Wall,  J.  Tlie  county  board  of  Morgan  connty,  a  connty 
not  under  township  organization,  at'its  September  term,  1886, 
entertained  a  petition  to  establish  a  public  road,  which  peti- 
tion was  sio^ned  by  more  than  thirty-five  voters  residing 
within  five  miles  of-the  proposed  road,  and  appointed  persons 
to  examine  the  route  and  report  at  the  next  term.  The  view- 
ers presented  their  report  at  the  December  term  following, 
favoring  the  road,  and  the  board  then  ordered  that  the  same 
should  be  opened  when  the  damages  were  all  paid,  provided 
also  that  Bader,  one  of  the  petitioners,  should  file  his  bond 
witli  approved  security,  in  the  penal  sum  of  $2,000,  to  save 
the  county  from  all  costs  and  damages,  which  bond  was 
afterward  filed  and  accepted.  By  the  neglect  of  the  clerk  of 
the  board  this  order  of  the  December  term,  1886,  was  not 
entered  of  record. 

At  the  December  term,  18S8,  the  same  petitioner,  Bader, 
applied  to  the  board  asking  that  the  order  be  entered  nunc 
pro  tunc.  The  motion  was  resisted  by  David  Lockman,  Sr., 
but  after  a  hearing  of  evidence  and  argament  it  was  allowed, 
and  the  order  was  entered  then  as  of  December  23,  1886. 
Thereupon  Lockman,  as  the  record  states,  <^  came  and  insisted 
on  an  assessment  of  damages  pursuant  to  the  statute,  made 
and  provided,  and  made  his  motion  for  that  purpose,  which 
motion  was  overruled,  and  the  said  David  Lockman  prayed  an 
appeal  to  the  Circuit  Court  of  Morgan  County,  from  an  order 
of  the  court  directing  the  clerk  to  enter  the  order  of  Decem- 
ber 23,  1886,  nunc  pro  tunc^  and  from  the  order  which  is 
allowed,"  etc. 

Having  perfected  his  appeal  and  the  matter  having  reached 
the  Circuit  Court,  a  motion  to  dismiss  the  appeal  was  entered 
on  behalf  of  the  county  and  was  sustained  by  the  court,  from 
which  judgment  Lockman  has  prosecuted  an  appeal  to  this 
court,  and  we  are  required  to  determine  whether  said  appeal 
from  the  county  board  to  the  Circuit  Court  was  properly  dis- 
missed. 
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In  the  case  of  Boosa  v.  Henderson  County,  59  111.  446,  it 
was  held  that  an  appeal  from  the  order  of  the  county  board 
opening  a  new  road,  and  before  the  diimages  were  assessed  and 
the  final  order  thereon  was  entered,  was  premature.  At  the 
time  that  case  was  decided  the  mode  of  proceeding  was  some- 
what  different  from  the  present.  Then  the  assessment  of 
damages  was  made  by  commissioners,  whose  award  was  reported 
directly  to  the  county  board,  and  thereupon  the  board,  if  it 
deemed  the  damages  reasonable,  and  that  the  opening  of  the 
road  was  called  for  by  the  public  interest  and  justified  by  the 
county  finances,  would  approve  the  award  and  order  the 
money  paid,  from  which  decision  an  appeal  was  allowed.  It 
was  very  clear  that  the  appeal  was  not  in  order  until  the  tinal 
determination,  after  the  damages  were  assessed. 

As  the  law  now  stands  imder  the  present  constitution,  the 
damages  must  be  assessed  by  jury,  and  it  is  provided  by  Par. 
171,  Chap.  121,  Starr  &  Curtis'  111.  Stats.,  that  the  proper  road 
officer  shall  apply  to  a  justice  of  the  peace,  who  shall  choose 
a  jury  to  be  empowered  to  assess  the  damages,  and  upon  the 
verdict  of  the  jury  the  justice  shall  enter  judgment;  and  it  is 
further  provided  that  either  party  may  appeal  from  such 
assessment  and  the  judgment  thereon  to  the  Circuit  Court^ 
and  that  it  shall  be  com)7etent  for  the  county  board  (or  the 
petitioner  in  case  of  a  cartway)  to  abandon  the  road  after  final 
judgment  on  such  appeal  if  the  award  of  damages  is  consid. 
ered  too  hip^h. 

By  Par.  164  it  is  provided  that  in  the  case  of  a  cartway 
certain  proceedings  shall  be  had  and  that  an  appeal  may  be 
granted  to  the  Circuit  Court  from  the  order  establishing  such 
cartway.  We  have  not  been  able  to  find  any  provision 
authorizing  an  appeal  from  the  order  establishing  an  ordinary 
public  road  (not  a  cartway)  in  the  present  road  law  relating  to 
counties  not  under  township  organization,  and  the  only  appeal 
that  seems  to  be  provided  for  in  such  cases  is  from  the  assess- 
ment of  damages  and  the  judgment  thereon. 

By  the  last  clause  of  Par.  163,  it  is  provided  that  "no  new 
road  shall  be  considered  located  nor  be  opened  until  the  cost 
of  condemning  the  land  for  such  road  shall  have  been  asccr- 
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tained  as  provided  in  Sec.  23  (Par.  171)  of  this  act  and  paid," 
so  that  it  is  plain  the  matter  is  not  final  until  then. 

The  petition  in  this  case  was  not  framed  as  the  statute 
requires  (Par.  164)  in  case  of  a  cartway,  but  is  in  the  form 
prescribed  for  the  ordinary  public  highway.  True,  it  speci- 
fies the  width  of  the  proposed  road,  thirty  feet  less  than  is 
provided  for  the  main  leading  roads,  but  this  is  authorized  by 
Par.  168;  and  while  the  width  is  less  than  required  for  the 
main  roads,  yet  it  is  a  public  road  in  the  ordinary  sense  of  the 
term,  as  distinguished  from  a  cartway. 

We  are  not  required  to  determine  whether  the  provision 
for  an  appeal  in  case  of  a  cartway  found  in  Par.  164  will 
authorize  the  appeal  before  the  final  deteimination,  after  dam- 
ages are  assessed. 

Holding  this  is  not  a  cartway  and  finding  no  provision  for 
appeal  in  case  of  the  ordinary  public  road  except  from  the 
assessment  of  damages,  we  must  necessarily  hold  with  the 
Circuit  Court  that  this  appeal  was  properly  dismissed  because 
it  was  improperly  allowed.  Neither  are  we  required  to 
determine  whether,  as  the  law  now  stands,  it  would  be  proper 
upon  an  appeal  from  the  assessment  of  damages,  to  inquire 
into  the  regularity  of  the  prior  proceedings,  as  might  have 
been  done  under  the  statute  in  force  when  Koosa  v.  Henderson 
County  was  decided. 

There  is  a  further  objection  to  this  appeal ;  that  it  is  from 
a  mere  order,  requiring  the  clerk  to  make  an  entry  nunc  pro 
tuncn  and  not  from  the  original  judgment  The  order  appealed 
from  did  not  establish  the  road.  It  merely  provided  for 
placing  in  proper  form  an  order  which  was  made  for  that  pur- 
pose (establishing  the  road)  at  the  December  term,  1886. 
The  board  was  thus  exercising  an  inherent  power  it  certainly 
possessed  to  cause  its  record  to  show  its  proceedings  in  the 
original  matter,  by  merely  furnishing  in  due  and  regular 
entries  the  unquestionable  evidence  of  its  judgment  No  new 
rights  were  thereby  acquired — no  new  liabilities  were  im- 
posed. All  that  was  done  or  could  be  done  then  was  to  make 
the  record,  as  it  should  have  been  made  at  the  time.  People, 
etc,  ex  rel.  v.  Quick,  92  111.  580. 
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Appellant  nr/j^os  that  on  the  occasion  of  making  this  order 
nunc  pro  tunc  he  sought  to  have  his  damages  assessed,  and 
that  the  board,  in  failing  to  take  action  upon  this  motion,  did 
something  from  which  he  could  appeal.  Tiie  record,  which  we 
copy  verbatim  above,  seems  to  show  that  this  appeal  was  lim- 
ited to  the  matter  of  granting  the  order  nunc  pro  tunc^  but 
assuming  that  it  would  bring  up  all  that  was  then  done  or 
omitted,  we  are  unable  to  perceive  that  any  ground  for  com- 
plaint was  thereby  presented.  The  board  could  not  assess 
his  damages  at  any  time  and  they  were  not  assuming  to  do 
anything  beyond  the  mere  entry  of  the  order,  as  it  should 
have  been,  at  the  December  term,  1886.  But  this  point, 
whatever  it  may  involve,  must  be  ruled  against  appellant  if 
there  is  no  provision  for  the  appeal,  as  we  hold.  Appeals 
depend  wholly  upon  the  statute,  and  can  exist  only  where  it 
provides  for  tliem.     The  judgment  is  affirmed. 

Judgment  affirmed. 


The  Chicago  &  Alton  Bailroad  Company 

V. 

Julius  J.  Elmore. 

Railroads — Injury  to  Stock — Burning  Grass — Instructions — Technical 
Objections — Failure  of  Jury  to  Specify  under  IVhich  Count  Verdict  Was 
Rendered — Practice, 

1.  Where  the  evidence  npon  a  question  of  fact  \b  conflicting  the  verdict 
of  the  jury  thereon  will  not  be  disturbed. 

2.  Assignments  of  error  not  called  to  the  attention  of  the  court  below 
upon  the  motion  for  a  new  trial  but  first  raised  here,  can  not  be  considered. 

3.  Technical  objections  to  instructions  will  not  be  considered  by  this 
court  where  it  appears  that  the  jury  could  not  reasonably  have  been  misled. 

4.  It  is  not  error  for  the  jury  to  fail  to  find  and  return  in  their  verdict 
under  what  count  of  the  declaration  they  find  a  defendant  guilty. 

[©pinion  filed  February  14,  1890.] 

Appeal  from  the  Circnit  Court  of  Morgan  Conntj^;  the 
Hon.  C.  Efleb,  Judge,  presiding. 
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Messrs.  Brown  &  Kibby,  for  appellant. 

A  railroad  company  is  not  required  to  keep  such  a  guard 
on  its  fence  or  gate  as  to  know  the  instant  a  breach  occurs 
and  repair  at  the  time.  C.  &  N.  W.  R.  R.  Co.  v.  Harris,  54. 
111.  528-531;  111.  Central  R.  R.  Co.  v.  Dickerson,  27  111.  55; 
C.  &  N.  R  R.  Co.  V.  Barrie,  55  111.  226. 

The  evidence  above  cited  shows  that,  if  there  was  aay 
defect  in  the  fastening,  it  was  not  patent  or  discernible  except 
upon  a  close  examination,  and  that  neither  those  using  it  and 
specially  interested  in  its  condition,  nor  any  officer  or  agent  of 
the  company,  had  any  knowledge  or  notice  of  any  defect  at 
the  time  of  the  accident. 

Where  a  i*ailroad  fence,  apparently  good,  is  defective,  the 
company  mnst  have  notice  of  the  defect  before  it  can  be  held 
liable  for  any  injury  to  stock.  C,  B.  &  Q.  R.  R.  Co.  v.  Seirer^ 
60  111.  295;  Ind.  &  St.  L.  R.  R.  Co.  v.  Hall,  88  111.  368. 

A  railroad  company  will  not  be  liable  for  the  temporary 
insufficient  condition  of  its  fence  unless  it  has  notice  thereof 
and  thereafter  has  neglected  to  repair.  C.  &  A.  R.  R.  Co.  v. 
Umphenour,  69  111.  198. 

No  lapse  of  time  is  of  itself  conclusive  that  the  railroad 
company  knew  or  ought  to  have  known  of  the  defect  in  the 
fence.  Each  case  depends  upon  its  own  circumstances.  The 
company  is  bound  to  repair  only  within  a  reasonable  time 
after  the  defect  becomes  apparent,  all  the  circumstances  being 
taken  into  account.  Cleveland,  etc.,  R.  R.  Co.  v.  Brown,  45 
Ind.  91;  Perry  v.  Dubuque,  etc.,  R.  R.  Co.,  36  Iowa,  102. 

And  a  very  different  rule  as  to  diligence  should  be  applied 
where  the  defect  is  a  broken  hinge  or  a  bent  fastening  or 
hook,  from  that  which  would  be  applicable  where  a  fence  is 
thrown  down  or  a  wide  breach  made  therein. 

While  it  is  the  duty  of  a  railroad  company  to  use  diligence 
in  noting  and  repairing  defects  or  breaches  that  may  occur  in* 
its  fences,  it  is  also  the  duty  of  the  adjacent  owner  to  be 
vigilant  and  give  notice  to  the  company  if  any  defects  are 
found.  C,  B.  &  Q.  R  R  Co.  v.  Seirer,  60  111.  295;  Poler  v. 
N.  Y.  Cent.  R  R  Co.,  16  N.  Y.  476-481. 
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We  think  the  principles  above  laid  down,  when  applied  to 
the  evidence  offered  by  appellee  alone,  dibtinctly  show  that  ]ie 
has  no  right  to  recover  under  the  first  count  of  his  declaration. 

Messrs.  Mobrison  &  Whitlock,  for  appellee. 

Conger,  J.  The  ap^>e11ee,  Julius  J.  Elmore,  is  the  owner 
of  a  farm  on  which  he  resides,  situated  in  the  northeastern 
part  of  Morgan  county,  Illinois.  The  railroad  of  the  appel- 
lant runs  through  this  farm.  During  the  night  of  August  1, 
ISSS,  two  horses  belonging  to  appellee  got  upon  the  railroad 
track  of  appellant  and  were  killed  by  the  trains  of  appellant. 
These  horses  went  upon  the  track  through  a  gate  leading 
from  the  pasture  of  api^elloe  to  a  farm  crossing  over  the  rail- 
road. On  the  7th  of  February,  1889,  an  acre  or  two  of  grass 
was  burned  upon  a  pasture  of  appellee  adjoining  the  right  of 
way  of  appellant,  by  means  of  a  tire  originating  upon  the 
right  of  way.  Appellee  brought  this  action  to  recover  from 
appellant  damages  alleged  to  have  been  siistained  by  him  in 
the  killing  of  said  horses  and  the  burning  of  the  grass  upon 
his  pasture. 

The  declaration  of  appellee  contains  two  counts.  In  the 
first  count  of  his  declaration,  as  amended,  appellee  charges 
that  ''it  was  the  duty  of  said  defendant  to  construct  and  main- 
tain at  farm  crossings,  gates  or  bars  sufficient  to  prevent  horses 
from  getting  on  its  railroad  track,  but  that  said  defendant 
did  not  construct  gates  or  bars  at  the  farm  crossings  over  its 
said  road  and  thereafter  maintain  the  same  sufficient  to  pre- 
vent horses  from  getting  on  its  said  railroad,  but  neglected  so 
to  do,  by  means  whereof  two  horses  of  the  plaintiff,  by  reason 
of  said  gate  not  being  constructed  or  maintained  as  aforesaid, 
on  or  about  the  1st  day  of  August,  18S8,  strayed  from  the  ^ 
]}a6ture  of  the  plaintiff  in  said  county  of  Morgan  contiguous 
to  said  defective  gate  onto  the  track  of  said  railroad,"  and 
were  there  struck  and  killed  by  the  train  of  ap()ellant. 

In  the  second  count  of  his  declaration,  appellee  charges 
that  it  was  the  duty  of  appellant  to  keep  its  right  of  way  free 
from  dead  grass,  etc.,  etc.;  that  appellant  failed  to  do  so,  by 
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means  whereof  fire  was  oommnnicated  from  a  passing  engine 
to  such  dry  grass,  etc.,  which  was  communicated  to  grass  in  a 
pasture  of  appellee,  contiguous  to  said  right  of  way,  etc.  This 
suit  was  instituted  at  the  May  term,  18S9,  of  the  Circuit  Court 
of  Morgan  County,  tried  before  a  jury,  who  found  a  verdict  for 
the  plaintiff,  assessing  his  damages  at  $396.  A  motion  made 
by  appellee  to  set  aside  the  verdict  and  grant  a  new  trial  was 
overruled  and  judgment  rendered  on  the  verdict  against  the 
appellant,  who  brings  this  appeal  to  reverse  said  judgment. 

The   defect  in   the  gate  complained  of,  was  an  alleged 

defective  fastening.     The  one  used  was  called  a  "  standard 

fastening,"   and  consisted   of  a  chain  from   nine  to   twelve 

inches  in  length  fastened  to  the  gate  by  a  staple,  and  a  hook 

driven  into  the  gate  post     The  gate  was  fastened  by  slipping 

a  link  of  the  chain  over  the  hook.     This  hook  was  constructed 

with  a  stem  about  four  inches  in  length,  that  was  driven  into 

the  post  by  means  of  a  shoulder  under  the  curved  part.     This 

carved  part,  or  hook,  was  intended  to  stand  up  two,  or  two 

and  one-lialf  inches  perpendicular  to  the  stem,  when  driven 

into  the  post     It  was   insisted  by  appellee  that  this   hook 

pointed  or  leaned  to  the  gate,  instead  of  being  perpendicular, 

BO  that  any  pressure  on  the  gate  would  push  the  chain  over 

the  hook,  and  the  gate  would  swing  open.     Appellants  insist 

that   the   evidence   was  not  such  as  to  justify  the  jury  in 

believing  that  this  defect  existed  in  the  hook  at  the  time  the 

horses  passed  through  the  gate,  and  even  if  it  was,  it  had  not 

so  existed  for  a  sufficient  length  of  time  to  hold  the  company 

responsible  for  the  consequences  that  resulted.     This  was  the 

principal  controverted  question  of  fact  upon  the  trial,  and 

after  examining  the  testimony  with  care,  we  are  not  prepared 

to  say  that  the  jury  were  not  authorized  to  find  as  they  did 

upon  it.     The  most  that  can  be  said  is  that  the  evidence  upon 

this  point  is  Ci>nflicting,  and  in  such  cases  the  verdict  should 

not  for  that  reason  alone  be  disturbed. 

The  first  assignment  of  error  upon  the  record  is:  ''The 
court  erred  in  admitting  incompetent  testimony  for  the 
ap!>ellee  over  the  objection  of  the  appellant," — and  the  second 
Ib:  '*  The  court  erred  in  excluding  competent  evidence  offered 
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bj  the  appellant"  As  neither  of  these  assignments  of  error 
were  called  to  the  attention  of  the  court  below  in  the  motion 
for  a  new  trial,  and  are  for  the  fii*8t  time  raised  in  this  conrt^ 
they  can  not  be  considered. 

The  third  assignment  of  error  is  that  the  court  erred  in 
giving  to  the  jury  improper  instructions  for  the  appellee. 
The  objections  pointed  out  are  exceedingly  technical.  The 
first  instruction  was  as  follows : 

"  The  court  instructs  the  jury,  for  the  plaintiff,  that  it  is  the 
duty  of  railroad  companies  in  this  State,  six  months  after  the 
road  has  been  opened  and  operated,  to  construct  and  maintain 
at  farm  openinors,  gates  or  bars  sufficient  to  keep  cattle  and 
horses  from  getting  on  said  road,  and  in  this  case  if  you  find 
from  the  evidence  that  said  gate  was  constructed  with  insuffi- 
cient fastenings,  so  that  said  gate  was  not  held  close  thereby 
and  prevented  from  swinging  open  when  shut,  then  in  law 
such  gate  would  not  be  a  compliance  with  the  law;  and  if  you 
find  from  the  evidence  that  the  said  gate  swung  open  by  rea- 
son of  such  defective  fastenings,  and  that  thereby  the  horses 
of  the  plaintiff  got  on  the  track  of  the  defendant  and  were 
thereby  killed,  then  in  law  the  defendant  would  be  liable  in 
this  case  for  whatever  sum  the  evidence  may  show  to  have 
been  the  value  of  said  horses,  together  with  a  reasonable 
attorney's  fee  for  suing  for  the  same."  The  objection  is  to 
the  use  of  the  word  '^constructed."  It  is  insisted  that  this 
word  referred  to  the  condition  of  the  gate  and  its  fastenings 
when  originally  made,  or  constructed,  and  not  to  the  time  the 
horses  passed  through  it. 

The  second  instruction  is  criticized  because  not  modified  by 
a  statement  that  appellant  had  notice  of  such  defect,  or  that 
it  had  existed  for  such  length  of  time  prior  to  the  accident  as 
to  authorize  a  presumption  of  notice.     It  is  as  follows': 

''  The  duty  of  railroad  companies  to  build  and  maintain 
gates  or  bars  at  farm  crossings  is  not  complied  with  by  build- 
ing a  gate  with  a  defective  fastening,  and  in  tliis  case  if  the 
evidence  shows  that  the  fastening  of  said  gate  was  so  defect- 
ive that  when  shut  it  would,  on  pressure  of  wind  against  it  or 
other  ordinary  forces,  swing  open,  then  in  law  such  gate  so 
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constructed  would  not  be  in  compliance  with  the  statutes  of 
this  State."  The  controversy  before  the  jury  was  as  to  the 
condition  of  the  gate  and  its  fastening  at  the' time  of  the  acci- 
dent. The  attention  of  the  jury  was  directed  to  that  point, 
and  not  as  to  whether  it  had  remained  in  a  defective  condition 
for  any  particular  length  of  time.  We  think  any  reasonable 
jnry  would  have  understood  both  of  these  instructions  as 
referring  to  the  real  condition  of  the  gate  and  its  fastening  at 
the  time  of  the  accident,  and,  while  they  may  be  subject  to 
verbal  criticism,  they  could  not  have  prejudiced  the  rights  of 
appellant 

It  is  also  urged  there  was  error  in  the  jury  failing  to  find 
and  return  in  their  verdict  under  what  count  of  the  declara- 
tion they  found  appellant  guilty.  We  do  not  think  this  point 
is  well  taken.  If  appellant  desired  the  finding  to  be  special 
as  to  any  particular  fact  or  facts,  it  could  have  submitted 
them  under  the  statute;  but  nothing  of  the  kind  was  at- 
tempted. 

An  instruction  for  appellant  was  given  that  the  verdict 
might  take  the  form  of  finding  as  to  the  first  and  second 
counts  of  the  declaration,  but  they  were  not  told  it  was  oblig- 
atory upon  them  to  do  so,  nor  do  we  see  how  the  jury  could 
have  been  required  to  return  what  part  of  their  verdict  was 
based  upon  the  value  of  the  horses,  and  what  upon  the  dam- 
ages caused  by  the  fire.  If  they  had  found  against  appellant 
upon  one  only  of  the  counts,  it  is  to  be  presumed  they  would 
have  followed  the  suggestion  of  the  court,  and  returned  the 
form  of  verdict  insisted  upon  by  appellant;  but  not  having 
done  so,  it  is  reasonable  to  suppose  that  the  amount  of  the 
verdict  is  based  in  part  upon  both  counts. 

We  see  no  good  reason  for  disturbing  the  judgment  of  the 
Circuit  Court,  and  it  will  therefore  be  afiSrmed. 

Judgment  affi/rmed. 
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Jerome  McGinnis  et  al. 

V. 

Thomas  Fernandes. 

RepUMn^^orn  in  Shock — Ejecttneni — Judgment  for  Plaintiff  in — 
Leau  during  Pendencg  qf  Suit — Crops, 

A  lenee  of  farm  landu,  the  relation  beiDg  entered  into  pending  an  appeal 
by  his  lenor  from  an  advene  decision  in  an  action  of  ejectment  involving 
the  land  in  question,  can  not  hold  the  crops  raised  thereon,  thouarh  severed 
from  the  soil,  where  the  judgment  in  behalf  of  the  plaintiff  in  such  suit  ia 
affirmed  in  the  higher  court. 

[Opinion  filed  February  14,  1890.] 

Appeal  from  the  Circait  Court  of  Sangamon  County  ;  the 
Hon.  J.  A.  Crbightok,  Judge,  presiding. 

Messrs.  G&oss  &  Bboadwbll  and  J.  F.  Bab  row,  for  appel- 
lants. 

Messrs.  Gbxsns  &  Huhphbet,  for  appellee. 

Wall,  J.  The  appellee  recovered  a  judgment  in  an  action 
of  ejectment  from  which  the  defendant  therein  prosecuted  an 
appeal  to  the  Supreme  Court,  pending  which  appeal  said 
defendant  leased  the  land  to  the  appellants  in  the  present  case. 
The  appellants  cultivated  the  land  in  corn,  and  the  crops,  being 
mature,  were  cut  and  shocked  on  the  land.  Tlie  judgment  in 
ejectment  was  affirmed  by  the  Supreme  Court  and  a  writ  of 
possession  was  executed  by  the  sheriff,  and  the  land,  with  said 
corn  in  shocks,  one  thousand  in  number,  being  thereon,  was 
delivered  to  the  appellee. 

Tlie  appellant  brought  replevin  against  the  appellee  for 
said  shocks  of  corn,  and  the  cause  was  submitted  to  the  Cir- 
cuit Court  without  a  jury  by  consent  Tlie  finding  and  judg- 
ment of  the  court  thereon  was  for  the  appellee,  from  which 
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an  appeal  was  taken  to  this  eonrt.  The  qnestion  is,  to  whom 
did  the  com  belong?  We  think  it  was  correctly  answered  by 
the  Circuit  Oonrt  By  the  jndgmentin  the  ejcctment.case  it 
was  conclnsively  determined  that  the  land  was  owned  by  the 
appellee  and  that  tlie  possession  of  the  lessor  of  the  appel- 
lants was  unlawful,  and  so  was  their  possession.  They  could 
acquire  no  rights  by  such  an  unlawful  possession  as  against 
the  appellee  in  anything  they  might  produce  on  the  land. 

Yarious  authorities  are  cited  by  appellants  as  to  the  effect  of 
a  severance  of  the  products  of  the  soil.  Were  the  question 
between  debtor  and  creditor,  executor  and  heir,  vendor  and 
vendee,  different  considerations  would  be  involved.  It  is 
not  to  be  doubted  that  in  this  State  the  rule  is  that  growing 
crops  would  pass  by  the  writ  of  possession.  It  was  so  held 
in  Altes  v.  Hinckler,  36  111.  275,  where  the  court,  in  speaking 
of  such  crops,  remark :  ^^For  some  purposes  and  between 
some  parties  they  are  so  (personal  property),  bnt  between  the 
successful  plaintiff  in  an  action  of  ejectment  and  the  evicted 
defendant,  thoy  are  unquestionably  a  part  of  the  realty 

We  are  unable  to  see  how  a  severance,  unlawfully  produced, 
could  change  the  situation  and  give  legal  value  and  efficiency 
to  the  result  of  the  unlawful  act.  In  Simpkins  v.  Rogers,  15 
111.  397,  it  was  held  that  the  owner  of  land  could  maintain  trover 
for  crops  grown  upon  his  land  without  his  permission,  and  in 
Cratty  v.  Collins,  13  111.  567,  it  was  held  that  one  who,  with- 
out right,  makes  a  crop  upon  the  land  of  another,  can  not 
maintain  trespass  against  the  owner  of  the  land  for  appropri- 
ating the  crop  to  his  own  use.  See,  also,  Powell  v.  Rich,  41 
111.  466,  where  it  was  said :  ^'As  between  landlord  and  tenant, 
debtor  and  creditor,  and  under  our  statute  between  the  execu- 
tor and  heir,  growing  crops  are  personal  property.  But  as 
bel^een  a  trespasser  and  owner  of  the  soil  and  a  vendor 
and  a  vendee,  they  are  realty."  A  tree,  when  growing  upon 
the  land,  is  realty;  but  when  cut  down  and  made  into  rails  or 
posts  or  lumber,  the  character  of  personalty  attaches  to  the 
product,  and  if  the  owner  of  the  land  were  to  sell  it  (the 
land),  the  rails  or  posts  or  lumber  would  not  pass  by  the  deed. 
Cook  V.  Whiting,  16  111.  480. 
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Tills  is  wliere  the  cutting  down  and  manufacture  is  lawfully 
done — by  the  owner  or  by  his  consent  But  if  the  tree  were 
unlawfully  cut  down  by  a  trespasser^  and  carried  away  after 
conversion  into  rails  or  boards,  the  ri^ht  of  the  owner  would 
in  no  wise  be  affected.  He  could  pursue  and  recover  as  long 
as  he  could  identify.  The  change  in  the  character  of  the 
property,  makinjj;  pe]*sonalty  of  what  was  realty,  could  not 
help  the  wrongdoer. 

If  one  wrongfully  in  possession  of  timber  land  is  sued  in 
ejectment,  and  the  owner  is  awarded  the  possession  in  such 
action,  it  should  not  affect  injuriously  the  rights  of  the  latter, 
that  the  timber  had  been  by  the  former  unlawfully  converted 
into  rails  or  staves.  It  would  be  a  strange  proposition  that 
the  wrongdoer  in  such  case  could  rightfully  claim  the  pro- 
ceeds of  his  own  tortious  act,  and  thereby  deprive  the  land 
owner  of  the  timber,  which  was  its  most  valuable  part.  In 
the  present  case,  the  Circuit  Court  had  held,  in  the  ejectment 
proceeding,  that  appellee  was  entitled  to  possession  befoi-e 
appellants  took  their  lease.  They  were,  of  course,  bound  to 
take  notice  of  the  facts,  and,  as  the  proof  shows,  they  had 
actual  knowledge  thereof.  The  mere  appeal  did  not  affect  the 
validity  of  the  judgment,  but  only  suspended  its  operation. 
Curtis  V.  Root,  28  111.  367;  Oakes  v.  Williams,  107  111.  158. 
The  land  was  then  the  property  of  appellee,  and  had  been 
from  the  beginning  of  that  suit.  No  change  of  title  resulted 
from  that  judgment  It  merely  adjudged  that  the  land  was 
the  ])laiiitiff's,  and  therefore  the  defendant  and  those  under 
him  were   unlawfully  in  possession. 

It  is  unreasonable  and  illogical  that  on  such  facts  the  defend- 
ant or  his  lessors  could,  by  any  act  of  his  or  theirs,  reap  a 
profit  from  their  unlawful  occupancy.  In  Adams  on  Eject- 
ment, 367,  it  is  said :  "  When  the  sheriff  declares  the  posses- 
sion of  the  land  under  the  writ  of  habere  facias  pf}88essiofie?a^ 
he  thereby  also  delivers  possession  of  the  crops  upon  it,  and 
such  crops  will  pass  to  the  lessor,  although  severed  at  the 
time  of  the  execution  of  the  writ,  provided  such  severance 
has  been  made  subsequent  to  the  determination  of  the  tenant's 
interest,  and  of  the  day  of  the  demise   in  the   declaration. 
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And  the  growing  crops  will  also  pass  to  the  lessor  bj  the 
execution  of  the  writ  of  possession,  although  previously 
seized  under  a  fieri  facids  against  the  tenant,  if  the  day  of 
demise  be  prior  to  the  issuing  of  such^ri  facias^  inasmuch 
as  they  can  not  be  said  to  belong  to.  the  tenant,  who  is  a  tres- 
passer from  that  day."  The  following  citations  sustain  the 
same  position:  McLain  v.  Boner,  21  Wis.  295;  Kimball  v. 
Lohnaias,  31  Cal.  154;  Eowell  v.  Klein,  44  Ind.  290;  Am.  and 
English  Cy.  of  Law,  Vol.  6,  245. 

The  case  of  Brothers  v.  Hurdle,  10  Ire.  490,  which  main- 
tains the  opposite  view,  is  pressed  upon  us.  There  are  prob- 
ably other  cases  to  the  same  effect,  but  we  are  not  persuaded 
of  their  correctness. 

We  are  of  opinion  that  upon  the  facts  the  judgment  of 
the  Circuit  Court  was  right,  and  have  not  deemed  it  necessary 
to  specially  consider  the  legal  propositions  held  at  the  instance 
of  appellee. 

In  substance,  however,  they  accord  with  the  general  views 
we  have  stated  and  are  approved.  The  judgment  will  be 
a&med. 

Judgment  affii*med. 


Penn  Mutual  Life  Insurance  Company  .  74  i46| 

V. 

Anna  C,  Keach. 

Life  Tntntrance — Action  on  Policy — Premium — Non-payment  of—For^ 
feiture — Waiver — Course  qf  Dealing — Parties — Special  Interrogatories. 

1.  When  the  practice  of  an  insurance  company  and  its  course  of  dealing 
have  been  such  as  to  induce  the  belief  that  so  much  of  the  contract  as  pro- 
vides for  a  forfeiture  in  a  certain  event  will  not  be  insisted  upon,  the  com- 
pany will  not  be  allowed  to  set  up  such  forfeiture  as  against  one  in  whom 
their  concluct  has  induced  such  belief. 

2.  An  insurance  company  may  permit  its  agent  to  waive  a  forfeiture 
notwithstanding  provisions  in  its  policies  that  agents  shall  have  no  such 
authority. 
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8.  In  the  caie  preflented,  this  court  holds  that  the  evidence  warranted 
the  jury  io  the  conclusion  that  the  insured  and  the  agent  had  an  under- 
standing binding  upon  both,  in  regard  to  a  certain  preuiium;  that  payment 
thereof  was  waived  and  postponed  until  a  date  which  was  later  than  the 
death  of  the  assured,  and  that  the  acts  of  the  agent  were  binding  upon  his 
company. 

[Opinion  filed  February  14,  1890.] 

Appeal  from  the  Circuit  Court  of  Greene  County;  tlio 
Hon.  G.  W.  Hkkdman,  Judge,  presiding. 

Messrs.  Jakes  B.  Ward  and  H.  EL  C.  Miller,  for  appel- 
lant 

The  provision  for  the  release  of  an  insurance  company 
from  liability  on  a  failure  to  pay  the  premium  when  due,  is 
of  the  very  essence  and  substance  of  the  contract  of  life 
insurance.  Klein  v.  Insurance  Co.,  104  IT.  S.  89;  Knicker- 
bocker Life  Ins.  Co.  v.  Pemberton,  112  U.  S.  696. 

The  result  of  the  non-payment  of  the  premium  at  the  time 
stipulated  in  this  policy  was  to  forfeit  the  policy,  unless  the 
plaintiff  established  by  a  preponderance  of  the  evidence  that 
the  company  had  legally  waived  the  payment  as  it  became 
due.  The  company  was  not  bound  to  formally  declare  a  for- 
feiture upon  the  non-payment  of  the  premium  as  required  by 
the  policy;  it  is  sufficient  to  set  up  the  forfeiture  by  way  of 
defense  when  sned.  Catoir  v.  Am.  Life  Ins.  &  Trust  Co.,  33 
N.  J.  487;  North  v.  N.  A.  Life  Ins.  Co.,  6  Court  Rev.  93,  U. 
S.  C.  C;  North  British  Ins.  Co.  v.  Steiger,  124  HI.  87-88; 
Schimp  V.  Cedar  Eapids  Ins.  Co.,  124  111.  354. 

Usage  on  the  part  of  the  insurance  company,  even  if  shown, 
of  giving  notice  of  the  day  of  payment,  and  the  reliance  of 
the  assured  upon  having  such  notice,  is  no  canse  for  non-pay- 
ment. 

Usage  of  the  insurers,  not  to  demand  punctual  payment  of 
a  note,  at  the  date  of  maturity,  but  to  give  days  of  grace,  to- 
wit,  **for  tliirty  days  thereafter,"  is  not,  when  shown,  a  waiver 
of  the  clause  of  forfeiture.  Thompson  v.  Knickerbocker 
Life  Ins.  Co.,  104  U.  S.  252 ;  Morley  v.  New  York  Life  Ins. 
Co.,  2  Woods'  U.  S.  Cir.  Ct  R  661;"  Phelps  v.  L  C.  E.  K. 
Co.,  63  liJ.  468. 
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Did  the  company  waive  the  payment  in  cash,  of  the 
premium  payable  May  5,  1888,  by  the  terms  of  the  policy 
issued  to  John  R.  Keach,  and  postpone  the  payment  thereof 
to  a  time  beyond  the  date  of  his  death?  This  allegation  of 
the  declaration  implies  an  agi*cement  or  contract  something 
more  than  acquiescence.  Furthermore,  tlie  well  established 
rule,  as  we  have  seen,  is  that  the  fact  that  the  company  may 
liave  previously  indulged  the  assured  by  accepting  his  notes 
or  payments  of  premiums  which  were  long  due,  and  by  giving 
him  notice  when  his  premiums  would  fall  due,  furnished  no 
excuse  for  his  not  meeting  the  other  premiums  promptly,  in 
accordance  with  the  terms  of  his  policy,  and  such  usage,  if  it 
existed,  did  not  render  it  obligatory  upon  the  company  to  con- 
tinue to  accept  the  notes  of  the  assured  or  the  premiums  after 
they  were  long  due,  or  to  continue,  in  the  absence  of  an 
express  agreement,  to  give  such  notice.  Phelps  v.  1. 0.  R.  R. 
Co.,  63  111.  468 ;  Morley  v.  New  York  Life  Ins.  .Co.,  2  Woods' 
U.  S.  Cir.  Ct.  R.  661.  Tliompson  v.  Insurance  Co.,  104  TJ.  S. 
257;  Insurance  Co.  v.  Mowry,  96  XJ-  S.  544;  Schimp  v.  Cedar 
Rapids  Ins.  Co.,  124  III.  354. 

That  the  acceptance  of  notes  for  the  quarterly  premiums, 
accruing  prior  to  May  5,  1888,  upon  the  policies  issued  to 
John  R.  Keach  and  his  wife,  was  a  repetition  of  voluntary 
indulgences  extended  to  Mr.  and  Mrs.  Keach,  at  their  request, 
by  Mr.  Hinman,  solely  upon  his  own  responsibility  and  per- 
sonal credit,  and  that  Mr.  and  Mrs.  Keach  fully  understood 
and  participated  in  the  transactions  with  that  conviction,  is 
clearly  established  by  their  own  admissions  contained  in  their 
letters  given  in  evidence. 

Mr.  Hinman  did  not  propose  to  "  throw  all  payments  over" 
to  one  time  without  knoWng  whether  Mr.  Keach  was  *' likely  " 
to  obtain  a  loan,  and  when.  His  words  are :  "If  you  let  me 
know,  I  will  arrange,"  etc.,  but  not  without  knowing.  The 
proposition  for  postponement  was  qualified  and  conditional. 
The  condition  was  not  complied  with.  A  contract,  therefore, 
was  not  consummated;  their  minds  never  met  unconditionally 
upon  the  two  points  that  were  most  material  to  Mr.  Hinman, 
to  wit:  Will  you  get  a  loan?    If  so,  when?    Corcoran   v. 
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White,  117  111.  118;  Maclay  v.  Harvey,  90  111.  525;  Olney 
V.  Howe,  89  III.  556;  Davidson  v.  Porter,  57  HI.  3i»0;  Esmay 
V.  Groton,  18  111.  483;  Smith  v.  Wetherell,  4  111.  App.  655; 
Fox  V.  Turner,  1  111.  App.  153. 

Here  all  communication  ceased.  Mr.  Hinman  never  an- 
swered Mr.  Keach's  inquiries  and  never  sent  the  note  for  one 
year  for  signature,  and  they  never  wrote  him  to  inquire  the 
cause.  The  time  from  February  28,  1888,  to  July  27,  1888 , 
when  Mr.  Keach  died  —  Rve  months — elapsed  without  re- 
ceiving a  word  from  Mr.  Hinman,  when  previously  letters  had 
passed  monthly  and  oftener.  This  was  too  great  a  lapse  of 
silence  for  them  to  reasonably  expect  that  their  notes  would  be 
accepted,  or  for  them  to  be  induced  to  believe  that  their 
insurance  was  safe.     They  abandoned  it — dropped  it 

Messrs.  Henbt  O.  Withebs  and  Palmes  &  Shutt,  for 
appellee. 

Keach  was  notified  at  the  commencement  that  he  was  to 
deal  with  B.  P.  Hinman,  general  agent  at  Chicago,  '^ whose 
name  was  stam|X3d  on  the  policy."  And  when  Hinman,  from 
time  to  time,  forwarded  notes  for  signature,  and  accepted 
notes  instead  of  cash  for  premiums,  and  also  disclosed  to 
Keach  tliat  such  notes,  or  some  of  them,  had  been  forwarded 
to  the  home  office  of  the  company,  Keach  had  the  right  to 
infer  that  Hinman  had  full  authority  to  take  such  notes. 
CTnion  Mutual  Life  Ins.  Co.  v.  Slee,  110  III.  40. 

The  company  having  adopted  this  course  of  business,  should 
have  continued  it  or  given  reasonable  notice  to  the  contrary. 
The  company,  in  accordance  with  the  course  of  business  so 
adopted,  should  have  forwarded  a  note  for  the  amount  of 
premiums  falling  due  May  5.  1888.  If  it  had  done  so  a  note 
would  have  been  given.  It  was  the  fault  of  the  company  that 
such  note  was  not  given.  The  company  could  not  suddenly 
and  without  notice  change  its  coui'se  of  business  and  then 
claim  a  forfeiture  as  a  result  of  its  own  misconduct  and  neg- 
lect Com.  Ins.  Co.  v.  Spankneble,  52  III.  53;  Atlantic  Ins. 
Co.  V.  Wright,  22  III.  463. 

"  If  the  practice  of  the  company  and  its  course  of  dealing 
with  the  insured  have  been  such  as  to  induce  a  belief  that  so 
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miicli  of  the  contract  aa  provides  for  a  forfeiture  in  a  certain 
event  will  not  be  insisted  upon,  the  company  will  not  be 
allowed  to  set  up  such  forfeiture  as  against  one  in  whom  their 
couduct  has  induced  such  belief. "  Chicigo  Life  Ins.  Co.  v. 
W^arner,  80  111.  413;  May  on  Insurance,  Sec.  361,  et  seq. 

A  custom  or  mode  of  business  once  begun  must  be  contin- 
ued or  notice  given  of  a  change.  Forfeitures  are  odious,  and 
there  must  be  no  case  of  management  or  trickery  to  entiap  a 
party  into  a  forfeiture.  Insurance  Co.  v.  Pottger,  33  Ohio, 
459. 

In  view  of  the  company's  dealings  with  him,  Keach  had 
reasonable  cause  to  expect  and  rely  upon  a  note  being  sent 
him  for  signature  and  the  usual  postponement  of  cash  pay- 
ment, and  the  company  is  estopped  from  setting  up  a  forfeit- 
ure of  the  policy  for  the  non-payment  of  cash  May  5,  1S8S. 
Insurance  Co.  v.  Eggleston,  96  U.  S.  572;  Insurance  Co.  v. 
Norton,  96  U.  S.  234. 

An  insurance  company  may  waive  any  condition  of  a  pol- 
icy inserted  therein  for  its  benefit,  and  evidence  is  admissible 
as  to  its  practice  in  allowing  its  agents  to  extend  the  time  of 
payment  of  premiums  and  premium  notes,  and  the  jury,  upon 
such  evidence,  may  find  whether  he  was  authorized  to  make 
the  extension,  and  if  so,  whether  the  extension  \vas,  in  fact, 
made.    Insurance  Co.  v.  Norton,  96  TJ.  S.  234. 

In  case  of  Phcenix  Mut.  Life  Ins.  Co.  v.  Doster  et  al.,  106 
U.  8.  Bep.  30,  Mr.  Justice  Harlan  has  rendered  a  clear  and 
able  opinion  approving  the  two  cases  above. 

Wall,  J.  The  appellee  recovered  a  judgment  against  the 
appellant  in  an  action  of  assumpsit  upon  a  policy  of  insurance 
on  the  life  of  John  E.  Keach.  The  declaration  sets  out  the 
policy,  and  is  in  the  ordinary  form  except  as  to  the  following 
averments :  "And  tjie  plaintifiE  avers  that  the  said  John  R 
Keach,  during  his  lifetime,  at  all  times  complied  on  his  part 
with  all  the  covenants  and  conditions  imposed  upon  him  by 
the  terms  and  provisions  of  said  policy,  and  paid  all  premiums 
required  to  be  paid  by  him  except  the  premium  of  $82.90, 
becoming  due  May  6,  A.  D.  1888;  and  the  plaintiff  avers  that 
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the  payment  of  eaid  premiam,  in  ca$h,  on  the  5th  day  of 
May,  A.  D.  18S8,  was  waived  by  said  company  and  postponed 
to  a  period  of  time  beyond  the  date  of  the  death  of  the 
said  John  R.  Keach,  and  at  the  death  of  the  said  John  R. 
Keach,  the  said  policy  was  in  full  force." 

The  death  of  the  assured  occurred  July  27, 1888,  and  unless 
the  premium  maturing  May  5th  of  that  year,  which  was  not 
paid,  was  waived  and  postponed  as  above  alleged,  the  company 
was  not  liable.  The  main  and,  indeed,  the  'only  important 
question  was  as  to  such  waiver  and  postponement  The 
policy  was  dated  November  5, 1885,  for  $5,000,  and  was  con- 
ditioned, inter  alia^  upon : 

"  The  payment  to  the  company,  at  its  said  home  office, 
of  the  sum  of  $82.90,  at  the  date  hereof,  and  of  the  quarter 
annual  premium  of  $82.90,  at  or  before  three  o'clock  p.  il,  on 
the  5th  day  of  November,  February,  May  and  August,  in 
every  year  during  tlie  continuance  of  this  contract." 

At  the  same  time  anotiier  policy  was  issued  for  the  same 
amount,  and,  excepting  as  to  the  rate  of  premium,  on  similar 
terms,  u|X)n  the  life  of  appellee,  Anna  C  Keach  (wife  of  said 
John  R.  Keach),  the  beneficiary  in  the  policy  in  suit.  There 
were  stringent  conditions  as  to  the  payment  of  the  premiums 
in  cash  at  the  appointed  times,  and  for  forfeiture  in  a  case  of 
failure  therein,  and  to  the  e'Tcct  that  no  agent  should  have 
power  on  behalf  of  the  company  to  make  or  modify  that  or 
any  contract  of  insurance,  or  to  extend  the  time  of  payment 
of  a  premium.  The  home  office  of  the  com]3any  was  in 
Philadelphia,  and  its  affairs  in  Illinois  were  under  the  manage- 
ment of  its  general  agent,  B.  P.  Hinnian,  whose  office  was  in 
Chicago. 

Although  the  premiums  were  payable  in  cash  by  the 
express  terms  of  the  policy,  there  never  was  a  cash  payment 
made.  All  were  made  by  notes,  drawn  at  different  times,  and 
for  amounts  covering  the  sums  next  maturing,  with  interest 
These  notes  were  payable  to  Hinman,  and  were  by  him 
indorsed  either  to  a  bank  in  Chicago  or  to  the  local  bank  of 
the  insured  at  Carrollton.  It  was  the  habit  of  Hinman  to 
senJ  the  notes  to  the  assured  for  their  signatures,  and  when 
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he  received  the  notes  so  executed  he  woald  send  them  the 
"  renewal  receipts,"  so  called,  for  the  premiums.  They  evi- 
dently relied  upon  him  to  attend  to  this  matter,  and  he  was 
not  only  prompt  but  urgent  in  so  doing.  The  notes  were  not 
all  dated  at  the  same  time  rolatively  as  the  receipts,  but  this 
was  wholly  controlled  by  him.  It  appears  that  while  the 
assured  had  large  landed  interests  from  which,  when  crops 
were  good,  the  income  was  very  considerable,  yet  they  were 
alwaj's  pressed  for  ready  money,  and  that  but  for  his  urgency 
and  solicitation  they  would  not  have  continued  to  carry  their 
policies.  The  record  contains  a  great  many  letters  which 
passed  between  the  parties,  bearing  strongly  u]K>n  the  facts 
already  stated,  but  all  need  not  be  here  quoted.  On  the 
6th  day  of  February,  18S8,  Hinman  wrote  as  follows : 

"  J.  R  Keaoh,  Esq. 

•*  Dear  Sir — Will  yon  kindly  see  if  Mr.  Pierson  does  really 
pay  the  note,  and  let  me  know  as  soon  as  you  can — by  return 
mail,  if  possible.  At  the  same  time  let  me  make  a  sugges- 
tion;  suppose  you  make  yonr  premium  payable  annually;  the 
rate  is  less,  and  I  can  accommodate  you  just  as  easily  and  with 
less  frequent  annoyance.  See  when  you  wish  it  payable  and 
let  me  know.  Mr.  Pierson  writes  me  that  he  thinks  you  will 
get  your  loan.     Truly,  eta, 

"  B.  P.  Hinman." 

On  the  28th  of  February,  1883,  he  again  wrote : 

"  Mk.  ANT)  Mrs.  J.  R.  and  A.  C.  Kbaoh. 

^^  My  Dear  Sir  and  Madam — Would  itnot  suit  you  better  to 
pay  but  once  a  year  ?  Is  there  not  a  time  when  money  is 
likely  to  come  in  ?  If  you  let  me  know,  I  will  arrange  to 
throw  all  your  payments  over  to  that  time.  Write  me. 
Tmly,  etc., 

"  B.  P.  Hinman." 

To  which  was  this  reply : 

*^  Kbaoh's  Ranch,  III.,  March  6,  1888. 
"B.  P.  Hinman,  Esq. 

^  Dear  Sir — Tour  favor  of  the  28th  ultimo,  came  to  hand. 
Tour  kind  offer  would  suit  us  very  much  better  than  the 
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present  mode.    Could  you  include  the  last  note  given,  if  not, 

make  out  the  note  for  one  year  and  send  it  for  signature. 

^^  We  have  decided  to  rent  out  our  farm  to  several  renters  to 

keep  out  expenses  and  the  chances  of  bad  crops.     Will  have 

nearly  2,000  acres  in  cultivation  to  look  after  for  our  rent. 

Yours  truly, 

«  JoHK  R.  Keach." 

It  does  not  appear  that  any  further  correspondence  oc- 
curred, or  that  any  further  action  was  taken  on  either  side, 
with  reference  to  the  premium  maturing  May  5,  1888,  or  to 
the  giving  of  a  note  to  cover  the  premiums  for  a  year  to 
come ;  but  we  lind  that  Hinman  wrote  to  the  local  bank  on 
the  26th  of  April,  1888,  as  follows: 

"  Ornan  Pisbson,  Esq. 

^^Dear  Sir — Draw  on  me  for  $10  and  take  care  of  that  Keach 
note  on  29th;  don't  let  it  come  back.  They  give  annual  notes 
hereafter.    Truly,  etc., 

«  B.  P.  Hinman." 

And  on  the  1st  of  May,  18SS,  as  follows : 

"Fribnd  Piesson  : 

^' I  wrote  you  last  week  about  the  Keaches  and  their  note,  to 
draw  on  me  for  $10  as  before,  and  not  let  the  note  come  back. 
They  propose  to  pay  annually  hereafter  and  not  have  this 
quarterly  occurrence.     Truly,  etc., 

«  B.  P.  Hinman." 

The  omission  of  the  assured  to  follow  up  the  matter  may  be 
easily  accounted  for,  as  they  were  accustomed  to  depend  upon 
Hinman  to  prepare  and  forward  the  notes  to  them  for  exe- 
cution, and  as  they  had  indicated  a  willingness  to  change  the 
mode  of  payment  from  quarterly  to  annual,  and  had  requested 
him  to  ''make  out  the  note  for  one  year,  and  send  it  for  signa- 
ture," in  case  he  did  not  wish  to  include  the  note  he  then  hold 
for  the  February  premium.  In  view  of  the  former  course  pur- 
sued and  the  never  failing  disposition  shown  by  him  to  keep 
the  insurance  alive  by  accepting  their  notes  which,  though 
slow,  he  considered  good  (and  they  were  all  paid,  though  some 
of  them  not  until  after  the  death  of  John  R  Keach),  and  of 
the  fact  that  he  had  proposed  the  plan  of  annual  payment  as 
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far  hack  as  May  11,  1886,  in  a  letter  of  that  date,  they  were 
jastiiied  in  expecting  that  he  would,  in  due  time,  send  them  the 
note  for  the  annual  payment  including  the  May  premium,  for 
their  signature.     It  is  clear  that  he  intended  to  do  so,  as  late 
as  May  1st,  only  four  days  before  that  premium  was  due;  and 
there  is  evidence  tending  to  show  that  the  note  was  not  sent, 
because  of  mere  neglect  on  his  part     In  his  testimony  he 
asserted  that  he  did  not  intend  to  send  it,  as  he  had  become 
weary  of  conducting  the  business  in  that  way,  though  he  gave 
them  no  notice  of  his  change  of  purpose;  and  on  cross-exami- 
nation he  could  not  remember  saying  to  Mrs.  Keach  at  her 
home  in  August,  1888,  that  he  had  forgotten  it,  and  was  him- 
self  to  blame  for  not  sending  the  note.     Mrs.   Keach   and 
another  witness,  entirely  credible,  testified  that  he  did  so  state, 
and  this  contradiction  goes  very  strongly  to  prove  that  the 
omission  was  accidental  rather  than  intentional.     It  appears 
from  his   letters,   as  well  as  from  his  testimony,   that  the 
home  office  was  aware  that  be  was  taking  notes  for  the  pre- 
miums ;  and  on  one  or  two  occasions  he  sent  the  notes  to  the 
home  office.     He  always  avowed  that  in  so  taking  notes  he 
was  acting  on  his  own  personal  account,   and  was  himself 
assuming  the  burden,  but  it  is  not  probable  this  would  have 
been  done  on  his  part  or  tolerated  by  the  company  unless  he  and 
the  company  found  it  worth  while  to  do  so  ;  and  from  the  con- 
stant and  regular  course  pursued  it  was  to  be  presumed  that 
the  practice  would  be  continued  until  notice  to  the  contrary. 
When  the  practice  of  an  insurance  company  and  its  course  of 
dealing  have  been  such  as  to  induce  the  belief  that  so  much  of  the 
contract  as  provides  for  a  forfeiture  in  a  certain  event  will  not 
be  insisted  upon,  the  company  will  not  be  allowed  to  act  upon 
such   forfeiture  as  against  one  in  whom   their  conduct   has 
induced  such  belief.     C.  L.  I.  Co.  v.  Warner,  80  111.  410  ; 
May  on  Insurance,  Sec.  361. 

It  is  well  settled  that  an  insurance  company  may  authorize 
its  agent  to  waive  forfeitures,  and  that  it  is  not  bound  to  act 
upon  the  declaration  in  the  policy  that  agents  have  no  such 
authority.  Such  provision  is  for  the  benefit  of  the  company, 
and  whatever  may  be  contained  in  the  policy  as  to  the  mode 
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and  time  of  payment,  the  company  may  waive  it,  and  witli 
the  consent  of  the  assured,  adopt  an  entirely  different  mode 
and  time.  E.  L.  I.  Co.  v.  Fabrenkrng,  68  111.  463;  Home,  etc., 
Insurance  Co.  v.  Myer,  93  111.  271 ;  Insurance  Co.  v.  Newton, 
96  U.  S.  284. 

We  are  of  the  opinion  that  the  jury  were  clearly  warranted 
in  the  conclusion  that  the  assured  and  the  agent  had  an  under- 
standing binding  upon  them  both,  in  regard  to  the  premium 
due  May  5th,  that  it  was  waived  and  postponed  until  a  date 
which  was  later  than  the  death  of  the  assured;  nor  can  there 
be  any  serious  controversy  that  the  conduct  of  the  agent 
herein  ought  to  bind  the  company.  This  dis|x>8es  of  the 
chief  point  in  the  case.     Ail  others  are  minor  and  incidental. 

It  is  urged  that  it  was  error  to  admit  the  letters  written 
by  Hinman  to  the  local  bank,  dated  April  26th  and  May  Ist, 
because  the  assured  knew  nothing  of  them  and  did  not  act 
upon  them.  As  we  liave  shown,  the  assured  had  abundant 
reason  for  supposing  Hinman  could  be  relied  on  to  forward 
the  notes,  and  that  no  advantage  would  be  taken,  if  he  was 
so  relied  on.  These^letters  were  merely  the  declarations  of 
Hinman  to  a  third  party,  showing  that  he  so  understood  and 
intended.  They  were  declarations  made  while  he  was 
engaged  in  the  business  of  the  company,  and  were  competent 
evidence.  Nor  is  there  anything  in  the  objection  that  tlic 
notes  were  not  all  paid  by  the  assured  in  his  lifetime.  They 
were  taken  as  money,  receipts  were  given  on  the  faith  of 
their  value  and  obligation,  and  they  were  paid  in  the  eni. 
Counsel  in  their  brief  make  a  general  objection  to  the  action 
of  the  court  in  giving  instructions  three  and  four  for  the 
plaintiff,  and  in  refusing  instructions  asked  by  the  defendant. 
No  particular  grounds  of  objection  are  stated,  and  after  read- 
ing the  whole  series  given  on  both  sides,  we  find  nothing 
substantially  wrong  or  wanting  therein.  The  law  appears  to 
have  been  presented  fairly  and  intelligently,  and  while  there 
may  be  some  occasion  for  verbal  criticism,  we  discover  no 
error  of  substance.  Equally  untenable  is  the  objection  that 
the  court  refused  to  submit  to  the  jury  five  questions  or 
special  interrogatories.     Those  questions  called  for  answers 
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which  would  have  settled  nothing  of  themselves  and  would 
not  have  aided  the  court  in  rendering  jndgment.  Thej  were 
not  as  to  the  ultimate  facts  upon  which  rested  the  rights  of 
the  parties,  bnt  as  to  mere  evidentiary  facts,  which,  in  connec- 
tion with  others,  would  have  more  or  less  value  in  determining 
the  ultimate  facts.  The  court  properly  refused  to  submit 
them.  C.  &  N.  W.  Ry.  Co.  v.  Dunleavy,  129  111.  132;  T.  H. 
&  I.  Co.  V.  Voelker,  129  IlL  540. 

No  other  points  are  argued  in  the  brief  of  appellant.     Tl^e 
judgment  will  be  affirmed. 

Judgment  affirmed. 


Nathan  C.  Antle  et  al.  ^^ 

William  C.  Sexton  et  al. 

Deeeit^Woodland—SaU  of—WrUten  Contrad—Frauduleni  Repre^ 
tentation  « — Damages* 

1.  An  action  may  be  maintained  for  false  repreeentations  and  deceit  used 
to  induce  parties  to  enter  into  a  contract  whereby  tbey  have  been  damni* 
fied,  although  the  parties  may  hare  entered  into  a  written  agreement  and 
in  Ruch  agreement  there  bo  a  warranty  or  stipulation  upon  the  point  covered 
by  the  misrepreftenbitions.  The  action  will  also  lie  if  there  is  no  reference 
in  the  contract  to  the  subject  of  such  misrepresentations. 

2.  In  the  case  presented,  evidence  tending  to  show  that,  notwithstanding 
the  property  sold  did  not  correspond  with  the  representations,  the  plaiot- 
lifi)  received  their  money*s  worth,  was  properly  refused.  Plaintiffs  were 
entitled  to  the  benefit  of  their  contract. 

[Opinion  filed  February  14,  1890.] 

Appeal  from  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  James  A.  Cbeighton,  Judge,  presiding. 

Messrs.  Browk,  Wheslsb  &  Bkown  and  Palmer  &  Shutt, 
for  appellants. 
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Messi*s.  Patton  &  Hamilton  and  Bobsst  Matheny,  for 
appeUees. 

Wall,  J.  This  was  an  action  on  the  case  to  recover 
damages  for  deceit  in  the  sale  of  a  certain  saw  mill  and  a 
qnantity  of  timber  standing  and  growing  on  certain  lands. 
The  ))laintiff  recovered  a  judgment  for  $900  and  the  defend- 
ants bring  the  record  here  by  ap])eaL  The  special  gronnd 
of  frand  alleged  was  the  representation  that  the  tract  of 
timber  known  as  the  Jameson  timber  contained  eighty  acres 
when,  in  fact,  it  contained  bnt  thirty  acres. 

It  appears  that  the  parties  were  negotiating  for  several 
months  and  finally  agreed  upon  the  price  of  $3,000,  which  was 
paid.  The  defendants  had  represented  that  they  had  a  con- 
tract for  the  timber  on  what  was  known  as  the  Hadiey  tract 
for  thirteen  acres,  and,  as  is  alleged,  that  they  had  a  contract 
for  the  timber  on  the  Jameson  tract  for  eighty  acres.  It 
api^ears  that  plaintiffs  were  shown  the  latter  tract  and  the  bound- 
aries were  pointed  out  in  a  general  way.  When  the  parties 
had  agreed  upon  the  terms  of  the  bargain  they  went  to  an 
attorney  to  have  a  written  contract  prepared.  Defendant? 
had  failed  to  bring  the  Jameson  contract,  making  some  excuse 
for  not  doing  so,  and  never  did  produce  it;  and  the  plaintiffs 
did  not  learn  of  the  shortage  until  long  afterward  when 
Jamison  showed  them  his  copy  of  the  contract  The  evidence 
BufGciently  supports  the  allegation  of  fraud  and  deceit  in 
reference  to  the  representations  made  by  defendants  in  respect 
to  the  quantity  of  this  tract.  And  as  to  the  questions  of  fact 
generally  it  may  be  said  that  the  verdict  of  the  jury  is 
responsive  to  the  evidence.  We  consider  it  necessary  to 
refer  only  to  the  questions  of  law  presented  by  counsel  for 
the  appellants. 

The  written  contract  made  by  appellants  recited  that  they, 
having  sold  and  delivered  to  appellees  for  the  sum  of  $3,000  a 
certain  saw  mill,  etc.,  in  consideration  of  said  sum  agreed,  first, 
to  turn  over  all  saw-mill  custom  they  might  control;  second, 
that  they  hereby  assign  and  transfer  to  said  Sexton  &  By  bee 
all  interest  which  they  have  acquired  in  and  to  about  eighty 
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acres  of  saw  timber  in  Gardner  township,  Sangamon  coantj, 
Illinois,  nnder  a  contract  heretofore  entered  into  by  the  said 
N.  C.  Antle  &  Bro.,  with  one  S.  H.  Jameson.  Other  provis- 
ions need  not  be  stated. 

On  the  trial  the  defendants  (appellants)  moved  to  exclude 
from  the  jnry  all  the  oral  agreements  and  representations 
referring  to  the  subject-matter  of  this  second  clause.  The 
motion  was  overruled  and  the  point  was  presented  bj  instruc- 
tions asked  for  defendants,  which  were  refused.  It  is  urged  that 
in  the  action  of  the  court  herein  there  was  error,  the  position 
of  counsel  being  '^that  the  writing  was  the  best  evidence  of 
the  contract;  that  it  was  the  ultimate  fact  to  be  proved,  and 
oral  proof  could  not  be  substituted  for  the  written  evidence 
of  any  contract  which  the  parties  have  put  in  writing;  that 
the  writing  was  tacitly  agreed  upon  by  the  parties  as  the 
only  repository  and  the  appropriate  evidence  of  their 
agreement."  The  action  was  not  brought  upon  the  contract 
but  upon  false  representations,  and  deceit  used  to  induce  the 
plaintiffs  to  enter  into  tlie  contract  whereby  they  have  been 
daniuiiied. 

It  is  well  settled  that  ^ch  an  action  will  lie  though  the 
parties  may  have  entered  into  a  written  agreement,  and 
tliough  in  such  agreement  there  be  a  warranty  or  stipulation 
upon  the  point  covered  by  the  misrepresentations.  Addison 
on  Torts,  Vol.  2,  p^  1004;  Hilliard  on  Torts,  Vol.  1,  Sees.  4,  5 
and  12;  1  Chitty  on  PI.  137,  note  4;  Ward  v.  Wiiiian,  17 
Wendell,  193;  Eames  v.  Morgan,  37  111.  260.  And  so  it  will 
lie  if,  in  the  written  contract,  there  is  no  reference  to  the 
subject  of  the  deceitful  statements. 

In  the  present  instance  it  is  difficult^to  say  what  is  the  sig- 
nificance of  the  descriptive  language  used  in  the  second  clause 
as  to  the  quantity  of  acres  in  the  Jameson  tract  It  reads 
that  they  assign  all  interest  which  they  have  acquired  in  and 
to  about  eighty  acres  of  sold  timber,  etc.  The  phrase  is 
rather  ambiguous.  We  are  not  required  to  determine  whether 
it  amounts  to  a  warranty  that  the  contract  they  held  covered 
^^g^ty  acres,  for,  as  we  understand  the  law,  it  is  immaterial 
^vhether  the  written  contract  omits  any  reference  to  the  sub- 
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ject  of  miBre presentation  or  whether  it  contains  a  provision  of 
warranty  in  that  respect  The  theory  of  the  action  is  that, 
for  the  fraudulent  and  deceitful  representation  of  the  defend- 
ant, inducing  plaintiff  to  make  a  contract  which  he  would  not 
have  made  otherwise,  and  by  which  he  has  been  damaged,  ho 
should  have  his  remady,  and  this  regardless  of  any  remedy 
the  law  might  afford  upon  the  contract  itself. 

As  remarked  by  Nelson,  C.  J.,  in  Ward  v.  Winian,  suprii: 
^^Tlie  fraud  is  not  merged  nor  extinguished  by  the  covenant, 
but  affords  an  additional  and  more  complete  remedy  to  the 
party."  We  are  of  opinion  the  ruling  of  the  Circuit  Court 
upon  this  point  was  correct 

The  only  other  point  requiring  specific  notice  is  as  to  the 
measure  of  damages.  The  rule  adopted  was  the  difference  in 
value  between  the  saw  timber  obtained  and  what  would  have 
been  obtained  if  there  had  been  eighty  acres  of  it — that  is, 
calculate  a  shortage  of  fifty  acres,  at  the  price  per  acre  which 
it  was  shown  to  be  worth — and  the  verdict  was  $100,  less  than 
under  the  evidence  might  have  been  allowed. 

In  Field  on  Damages,  Sec.  706,  the  rule  is  stated  thus:  '*In 
cases  of  fraudulent  representations  of  the  quality  or  quantity 
of  property  sold,  the  general  rule  of  damages  is  the  difference 
between  the  value  of  the  property  as  it  is  and  what  it  would 
be  worth  if  the  representations  had  been  trua"  To  the  same 
effect  see  Sedgwick  on  Damages,  marginal  page  559,  where, 
after  a  similar  statement  of  the  rule  with  regard  to  personal 
property,  the  author  adds:  '^Tho  same  rule,  I  apprehend, 
holds  upon  the  sale  of  real  estate  where  the  action  is  for 
deceit"  Citing  Whitney  v.  Allaire,  1  Comstock,  305.  So  it 
was  laid  down  in  Drew  v.  Beall,  62  III.  164,  where  the  deceit 
was  in  regard  to  quality. 

Counsel  for  appellant  urge  that  there  was  error  in  refusing 
evidence  tending  to  show  that,  notwithstanding  the  shortage, 
plaintiffs  got  the  worth  of  their  money  in  the  whole  trade,  but 
we  are  unable  to  agree  with  this  position.  The  plaintiffs  were 
entitled  to  the  benefit  of  their  bargain,  as  was  said  in  Drew 
V.  Bcall,  9upra.  There  was  no  contract  price  on  specific  items. 
It  was  a  general  price  for  all,  and  they  had  a  right  to  expect 
everything  as  represented. 
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An  expression  in  Hiner  v.  Eichter,  61  111.  299,  is  quoted  as 
supporting  counsel's  position,  when  it  is  said  that  the  plaintiff 
would  be  entitled  to  the  purchase  money  on  the  deficient 
quantity,  and  interest  thereon.  It  does  not  appear  precisely 
what  were  the  facts  alleged,  but  from  the  language  of  the 
court  it  would  seem  there  was  a  contract  price  per  acre,  fixed 
by  the  parties,  and  if  so,  the  agreed  rate  would  naturally  fur- 
nish the  basis  of  damages. 

Such  was  not  the  case  here.  We  think  there  is  no  sound 
distinction  between  quality  and  quantity  in  this  respect  We 
find  no  substantial  error  in  the  record,  and  the  judgment  will 
be  affirmed. 

Judgment  affirmed. 


R.  W.  BURNEY,  FOR  USE,  ETC,   - 

V. 

John  B.  Hunter  et  jlIm  32    441 


104      846 


Judgments — Unauthorized  Satisfaction  qf-^PowerJo  Correct  Entry — 
Jurisdiction, 

The  Circuit  Court  of  one  county  has  no  power,  upon  a  bill  filed  for  that 
purpose,  to  cancel  or  annul  an  unauthorized  satisfaction  of  a  judgment 
enter^'d  in  the  judg^nent  and  execution  docket  kept  by  the  clerk  of  the 
Circuit  Court  of  another  county. 

[Opinion  filed  February  14,  1890.] 

In  error  to  the  Circuit  Court  of  Sangamon  County;  the 
Hon.  J.  A.  Ckbighton,  Judge,  presiding. 

Messrs.  Beach  &  Hodnett  and  W.  B.  Jones,  for  plaintiff 
in  error. 

Me88i*s.  Beown,  Wheeleb  &  Brown,   for  defendant  in 
error. 

Pleasants,  P.  J.  In  September,  1878,  the  Circuit  Court 
of  Logan  County,  ih  an  action  by  Burney  against  Hunter  and 
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Others  in  which  Hiintor  alone  was  served  with  process^,  ren- 
dered a  judgment  a^inst  him  by  default  for  $7,101.43  and 
costs.  Plaintiff  resided  in  soathwestern  Texas.  His  attor- 
neys wore  Bandolph  &  Lcutz  of  Logan  conntj.  Their 
imrtnership  was  dissolved  in  January,  1880.  Leatz  removed 
to  Missouri.  Thence  he  opened  negotiations  witli  Hunter, 
who  resided  in  San^mon  county,  Illinois,  for  a  compromise 
and  settlement  of  said  judgment,  falsely  claiming  that  he  had 
authority  from  Burney;  and  in  consummation  thereof,  on 
October  2,  1880,  received  $1,500  in  notes,  which  were  diF- 
counted  by  a  Springfield  bank  for  $1,350,  and  on  the  6th  wrote 
below  the  entry  of  the  judgment  on  the  judgment  and  exe- 
cution docket  as  follows:  ^^I  hereby  enter  satisfaction  19  f"ll 
of  this  judgment,  October  6,  1880.  R  H.  Burney,  by  E.  R 
Leutz,  Att'y  for  plaintiff."  For  this  he  had  no  authority 
wliatever,  in  fact  or  law.  Burney  had  no  knowledge  or  in- 
formation of  it  until  1884,  Leutz  having  meanwhile  written 
to  him,  or  rather  to  his  attorney  in  Texas,  from  time  to  time, 
of  his  efforts  to  collect  the  judgment  and  prospects  of  suc- 
cess. Upon  discovery  of  the  fraud  Burney  took  such  steps  as 
he  was  advised  to  right  himself,  and  among  other  measui'cs 
was  the  proceeding  now  under  review. 

This  was  a  bill  in  equity,  filed  April  16,  1885,  to  obtain  a 
decree  of  the  Sangamon  Circuit  Court  which  should  somehow 
operate  to  annul  the  entry  quoted.  It  sets  forth  with  much 
circumstantial  detail  the  facts  above  stated,  and  avers  that  his 
said  judgment  remains  in  full  force  and  wholly  unsatisfied; 
that  he  has  never  ratified  said  pretended  compromise  and  set- 
tlement nor  any  of  the  acts  of  Leutz  in  that  behalf ;  that  it 
was  all  done  by  fraudulent  collusion  between  Leutz  and  Hun- 
ter, or  at  least  that  Hunter  was  grossly  negligent  in  not 
requiring  the  production  of  proper  evidence  of  authority  in 
Leutz,  and  that  the  pretended  settlement  was  void  and  said 
entry  a  cloud  upon  his  said  judgment  Leutz  was  defaulted 
upon  proof  of  service  by  publication.  Hunter  filed  an  answer 
denying  all  fraud  or  collusion  on  his  part,  and  alleging,  upon 
information  and  belief,  that  Leutz  had  authority  from  com- 
plainant, or  an  interest  in  the  judgment,  which  empowered 
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Lim  to  make  the  settlement;  that  respondent  had  a  good 
defense  (not  particalarlj  stated)  to  the  action  in  which  the 
judgment  was  rendered,  and  employed  an  attorney  who  was 
instructed,  bnt  neglected  to  interpose  it  Issue  was  made  np 
and  proof  taken  and  reported  by  the  master;  and  on  linal 
hearing  the  court  made  a  short  decree  simply  dismissing  the 
bin  at  complainant's  costs.  The  errors  assigned  are,  the 
denial  of  the  relief  sought  and  the  dismissal  of  the  bill. 

We  think  it  unnecessary  to  refer  to  the  evidence  further 
than  to  say  that  in  our  judgment  it  fails  to  show  any  fraudu- 
lent collusion  on  the  part  of  Hunter,  but  clearly  establishes 
Uie  charge  that  the   compromise  and   settlement  attempted 
wei*e  wholly  unauthorized  and  fraudulent  on  the  part  of  Leutz, 
and  therefore  void  as  against  Burney.     Upon  the  facts  shown, 
the  entry  of  satisfaction  in  question  was  a  cloud  upon  the 
judgment,  so  that  if  the  Circuit  Court  of  Sangamon  County 
had  power  to  remove  it.  upon  this  bill,  the  errors  are  well 
assigned.     We  see  no  other  question  in  the  case.     The  scope 
of  the  bill  is  sufficiently  shown  by  the  foregoing  statement,  and 
the  prayer  is  as  follows:   "Your  orator  prays  that  upon  the 
trial  and  hearing  of  this  cause  the  court  render  a  judgment 
and   decree  that  said  compromise  of  said  judgment,  made 
between  the  defendants  E.'B.  Leutz  and  John  B.  Hunter,  was 
on  the  part  of  said  Leutz  made  without  any  power  or  author, 
ity  to  make  it,  was  made  in  fraud  of  your  orator's  rights,  and 
to  cheat,  defraud  and  swindle  your  orator  out  of  the  benefit  of 
his  said  judgment;  that  said  entry  of  satisfaction  of  said  judg- 
ment was  also  made  without  any  right,  power  or  authority  of 
said  Leutz  to  make  it;  that  said  compromise  and  the  amount 
paid  therefor  (if  anything  was  paid)  by  defendant  Hunter,  was 
not  any  legal  or  lawful  compromise,  settlement,  payment  or 
satisfaction  of  said  judgment;  that  said  eutry  of  satisfaction 
was  not  the  act  and  deed  of  your  orator,  and  that  said  com- 
promise ahd  said  eutry  of  satisfaction  were  both  made  in  fraud 
of  your  orator's  rights,  and  for  the  fraud  in  making  them, 
and  the  want  of  authority  on  the  part  of  said  Leutz  to  make 
them,  and  because  your  orator  has  never  ratified  them,  are 
both  null,  void  and  of  no  force  or  effect  as  against  your  ora- 
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tor;  by  decree  remove  the  cloud  that  they  cast  upon  tlie 
present  validity  of  said  judgment;  by  decree  remove  the  hin- 
drance that  by  virtue  of  said  entry  of  satisfaction  is  presented 
to  hinder  and  prevent  your  orator  enforcing  his  said  judg- 
ment ;  by  decree  order  and  direct  that  said  entry  of  satis- 
faction be  annulled,  erased,  expunged,  or  such  decree  as 
would  be  tantamount  to  the  same  things.  Also  decree  that 
the  said  defendant  Hunter,  because  of  the  trickery  and  fraud 
by  which  said  compromise  was  procured  and  said  entry  of 
satisfaction  made,  and  the  lack  of  authority  on  the  part  of 
said  Leutz  to  make  them,  acquired  and  can  maintain  no  rights 
as  against  your  orator  by  virtue  of  them,  or  either  of  them, 
and  tliat  said  act  shall  not  be  considered  as  in  any  wise  or  to 
any  extent  impairing,  diminishing  or  satisfying  said  judgment 
And  decree  your  orator's  full  restoration  to  his  rights  in  regard 
to  said  judgment,  as  they  would  be,  had  no  such  pretended 
compromise  or  entry  of  satisfaction  been  made  or  attempted. 
And  grant  all  rules  and  orders  necessary  to  enable  your  orator 
to  be  replaced  in  possession  of  all  his  rights,  and  all  relief* 
general  or  special,  which  to  equity  belongs  and  the  nature  of 
his  case  demands,"  etc. 

What  the  nature  of  his  case  demanded,  and  all  it  demanded) 
was  the  effectual  cancellation  of  the  entry  complained  of; 
which  could  be  accomplished  only  by  its  erasure  or  by  some 
other  matter  of  like  record,  which  should  be  notice  of  its  can- 
cellation to  all  who  would  see  said  entry. 

But  had  the  Circuit  Court  of  Sangamon  County  any  power 
or  jurisdiction  to  grant  such  relief  upon  this  bill?  By  what 
ofScer,  agency  or  machinery  under  its  control  could  it  lawfully 
and  effectually  so  deal  with  a  book  which  the  statute  required 
to  be  kept  by  the  clerk  of  the  Circuit  Court  of  Logan  County 
for  the  purpose  therein  stated  (R.  S.  1887,  Chap.  25,  Sec.  16, 
No.  4)?     Yet  this  is  all  the  practical  relief  asked. 

The  clerk  is  not  made  a  party.  It  is  not  claimed  that  the 
bill  seeks,  or  that  the  prayer  embraces,  an  injunction  against 
the  defendants  named,  or  either  of  them ;  nor  would  it,  if 
awarded,  have  removed  the  cloud  which  impaired  the  market 
value  of  the  judgment  or  restrained  the  action  of  the  clerk  or 
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of  any  sheriff.  The  decree  asked  coald  not  execute  itself,  nor 
did  it  contemplate  the  intervention  of  any  execntive  officer. 
Excepting  the  relief  by  actnal  cancellation  of  the  entry,  on  the 
book  in  which  it  is  made,  it  would  be  but  a  naked  declaration 
of  complainant's  rights  upon  facts  found.  Courts  are  author- 
ized to  find  facts  and  declare  rights  only  in  connection  with, 
and  with  a  view  to,  the  exercise  of  their  power  to  enforce 
them.  We  therefore  think  the  bill  was  properly  dismissed^— 
not  for  want  of  equity  in  the  case,  as  stated  and  proved,  but  of 
power  in  that  court  to  grant  the  relief  required.  Complain- 
ant was  not  without  remedy,  but  should  have  sought  it  else- 
where. 

Decree  c^rmed. 


W.  B.  Jones  et  al. 

V. 

John  B.  Hunter. 


Injunctionft—Enfore^ment  of  Judgment — Banhruptqf  Proceedings — 
Effect  of — Unauthorized  Discharge  of  Judgment — Dismissal  of  Bill  to 
Annul  Discharge — Adjudication  on  Merits — Alleged  Ratification  qf  Dis- 
charge. 

1.  A  judgrment  obtained  by  default  in  an  action  commenced  after  the 
defendant  had  been  adjudged  a  bankrapt,  and  discharged,  is  not  rendered 
void  or  released  by  snch  discharge. 

2.  Where  a  judgment  bad  been  discharged  of  record,  by  a  party  acting 
without  authority  from  the  judgment  creditor,  the  dismissi^l  of  a  bill  filed 
in  another  county  fron>that  in  which  the  judgment  was  rendered,  to  annul 
such  discharge,  does  not  act  as  an  adjudication  upon  the  ralidity  thereof. 

8.  In  the  ca^e  presented  it  is  held:  That  the  acceptance  of  91,000  by  the 
judgment  creditor  for  the  assignment  of  his  interest  in  the  judgment,  to  one 
alleged  to  be  in  community  with  the  party  who  discharged  the  judgment, 
without  authority,  did  not,  under  the  circumstances,  act  as  a  ratifi:ation  of 
snch  discharge. 

[Opmion  filed  February  14, 1890.] 
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Appeal  from  the  Circuit  Court  of  Logan  Countj;  the 
Hod.  Gkorqk  W.  Hesdman,  Judge,  presiding. 

Messrs.  Bbaoh  &  Hodnbtt,  and  W.  B.  Jones,  for  appellants. 

The  question  whether  the  discharge  would  have  been  a 
good  defense  in  bar  in  the  State  Court  was  never  presented; 
default  was  taken  and  judgment  rendered.  It  was  a  defense 
that  can  not  now  be  made  available  for  any  purpose,  directly 
or  collaterally.  Bowen  v.  £icliel,  91  Ind.  22;  see  46  Amer- 
ican Reports,  574;  Eyster  v.  Qaflf,  91  U.  8.  524;  Dimock  v. 
Revere  Copper  Co.,  117  U.  S.  559;  Palmer  v.  Merrill,  57  Me. 
26;  Bellamy  v.  Woodson,  4  Ghi.  175;  Stewart  v.  Green,  11 
Paige,  535;  Goodrich  v.  Hunton,  2  Woods,  137;  Holdon  v. 
Sherwood,  84  111.  92 ;  Byers  v.  Bank  of  Vincennes,  85  111. 
425-6. 

The  decisions  of  our  Supreme  Court  are  clear,  plain  and 
unequivocal,  holding  a  judgment  obtained  as  the  judgment 
here,  of  full  and  binding  force  and  effect;  and  that  a  discharge 
in  bankruptcy,  not  pleaded  or  brought  to  the  notice  of  the 
State  Court,  constitutes  no  defense  to  such  judgment  in  law 
or  equity.  Boynton  v.  Ball,  105  111.  627;  Holden  v.  Sherwood, 
84  111.  92 ;  Byers  v.  National  Bank  of  Vincennes,  85  111.  423. 

Counsel  further  assert  that  the  judgment  was  not  a  new 
debt,  but  a  security  for  the  old  debt  This  proposition 
we  expressly  deny,  and  assert  the  law  of  this  State  to  be,  that 
the  original  debt,  claim  or  demand  was  merged  for  all  pur- 
poses in  the  judgment  and  could  not  be  used  for  any  purpose 
thereafter.  Boynton  v.  Ball,  105  111.  627;  Wayman  v.  Coch- 
rane, 35  III.  152;  Runnamaker  v.  Cordray,  54  III.  303;  Harp- 
strite  V.  Vasel,  3  111.  App.  121. 

Negligence  of  attorney  is  negligence  of  client.  Clark  v. 
Ewing,  93  111.  572;  Freeman  on  Judgments,  Sec.  112. 

The  decree  in  the  Sangamon  Circuit  Court  case,  not  being 
a  decree  on  the  merits  of  the  case,  is  not  a  bar  or  estoppel. 
Freeman  on  Judgments,  Sees.  260,  261,  263;  Smith's  Leading 
Cases,  page  673;  Freeman  on  Judgments,  Sees.  264,  270;  W. 
A.  &  G.  S.  P.  Co.  V.  Sickles,  24  How.  (U.  S.)  333;  Bigelow  on 
Estoppel,  pages  50,  61,  53,  note  2,  55  text,  and  note  4,  57; 
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Hamor  v.  Brown,  16  How.  (IT.  S.)  354;  Waddle  v.  Ishe,  12 
Ala.  308;  Greenleaf  on  Evidence,  Sees.  629,  530;  Wadeworth 
V.  Connell,  104  111.  374-5. 

Defendants  proposed  to  prove  by  W.  B.  Jones,  who  was 
the  leading  attorney  for  Bumey  in  the  Sangamon  Conrt  case, 
and  participated  in  the  trial,  that  the  question  of  the  court^s 
jurisdiction  was  distinctly  made  and  argued  by  Hunter's 
attorneys,  and  the  case  went  off  on  the  question  of  the  court's 
jurisdiction  and  not  on  the  merits.  The  court  refused  to  ad- 
mit that  evidence  and  defendant  excepted.  The  court's  ruling 
in  that  respect  was  clearly  error.  Freeman  on  Judgments^ 
Sees.  272,  274,  821;  W.  A.  &  G.  S.  P.  Co.  v.  Sickles,  24 
How.  (U.  S.)  333;  Packet  Co.  v.  Sickles,  5  Wall.  580. 

Messrs.  Bkown,  Wheeler  &  Brown,  for  appellee. 

When  a  judgment  is  rendered  against  a  bankrupt,  in  case 
of  suit  brought  after  adjudication  for  a  provable  debt  existing 
at  the  time  of  the  petition,  the  judgment  does  not  merge  the 
original  cause  of  action  so  as  to  constitute  a  new  debt,  but  is 
merely  a  new  security  for  an  old  debt,  and  the  former  debt 
being  barred  by  the  discharge,  the  judgment  is  also  barred. 
McDougald  v.  Beid,  5  Ala.  810;  Imlay  v.  Carpenter,  14  Cal. 
173;  Blake  v.  Bigelow,  5  Ghu  437;  Anderson  v.  Anderson,  65 
Ga.  518;  Rogers  v.  Ins.  Co.,  1  La.  Ann.  161;  McDonald  v. 
Ingraham,  30  Miss.  3S9;  Thompson  v.  Hewitt,  6  Hill,  254; 
Johnson  v.  Fitzhugh,  3  Barb.  Ch.  360;  Dresser  v.  Brooks,  3 
Barb.  429;  Fox  v.  Woodruff,  9  Barb.  498;  Cromwell  v.  Gal- 
lup,  17  Hem.  59;  Monroe  v.  Upton,  50  N.  Y*.  593;  Dawson  v. 
Ilartsfield,  79  N.  C.  334;  Dick  v.  Powell,  2  Swan,  632;  Strat- 
ton  v.  Perry,  2  Tenn.  Ch.  — ;  Harrington  v.  McNanghton,  20 
Vt  293;  Downer  v.  Eosnell,  26  Vt.  397;  Stobknell  v.  Wood- 
ward,  52  Vt  234. 

So,  under  the  English  bimkrupt  acts,  such  a  judgment  is 
discharged.     Dinsdale  v.  Fames,  4  Moore,  350. 

The  fact  that  the  pendency  of  the  bankruptcy  proceedings 
is  not  pleaded  or  suggested  in  the  action  in  which  the  judg- 
ment is  recovered,  will  not  prevent  the  discharge  from  being 
a  bar.  Rogers  v.  Ins.  Co.,  1  La.  Ann.  161;  Anderson  v.  An« 
derson,  65  Ga.  518. 
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The  debtor  may  have  an  injunction  against  the  jadguient. 
Stratton  v.  Perry,  2  Tenn.  Ch.  633. 

Pleasants,  P.  J.  This  was  a  bill  in  equity,  filed  by  appel- 
lee against  appellants  May  21, 1888,  to  enjoin  certain  proceed- 
ings taken  by  them  to  enforce  the  judgment  referred  to  in 
Burney,  for  use,  etc.,  v.  Hunter,  decided  at  this  term. 

It  avers  that  in  March,  1877,  an  action  was  brought  in  the 
Circuit  Court  for  Logan  County  by  Burney  against  complain- 
ant and  others  on  two  promissory  notes  made  by  them,  in 
which  complainant  alone  was  served  with  process,  and  that 
judgment  therein  was  taken  against  him  by  default  in  Septem- 
ber, 1878;  that  complainant  had  been  adjudicated  a  bankrupt 
by  the  United  States  District  Court  for  the  Southern  District 
of  Illinois  in  Juno,  1876,  and  was  discharged  in  April,  1878, 
and  thereby  relieved  from  the  payment  of  said  notes,  which 
were  provable  in  said  proceedings;  that  he  had  retained  coun- 
sel for  the  purpose  of  pleading  said  discharge  as  a  bar  to  said 
action,  but  he  neglected  to  do  so;  that  Randolph  &  Leutz 
were  the  attorneys  for  plaintiff  in  said  action;  that  complain- 
ant sued  out  a  writ  of  error  from  the  Appellate  Court  for  the 
Third  Discrict  to  reverse  said  judgment;  that  while  the  same 
was  pending,  Leutz  applied  to  him  for  a  compromise  of  said 
judgment;  that  he  represented  he  had  authority,  by  power  of 
attorney  from  the  plaintiff,  to  make  a  compromise  and  settle- 
ment thereof;  that  complainant's  attorneys  conducted  the 
negotiations  on  his  part,  which  resulted  in  his  agreement  to 
give  Leutz  his  notes  for  $1,500,  in  equal  installments  at  one 
and  two  years,  and  at  his  request  complainant  arranged  with 
the  First  National  Bank  of  Springfield  to  discount  them  for 
$1,350;  that  this  sum  was  paid  to  Leutz  on  the  6th  of  Octo- 
ber, 1880,  and  thereupon  an  entry  of  satisfaction  in  full  of 
said  judgment  was  made  by  Leutz,  and  said  writ  of  error  dis- 
missed; that  complainant  supposed  that  said  Leutz  really  had 
the  authority  he  claimed  and  that  said  settlement  was  valid, 
until  September  10,  1884,  when  he  received  notice  from  W. 
P.  Bandolph  and  W.  B.  Jones,  appellees,  as  attoi-neys  for 
Burney,  of  a  motion  to  be  made  to  expunge  said  entry  of  sat- 
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isfnction;  that  said  motion  was  made,  but  was  bj  leave  of  the 
court  dismissed  without  prejudice;  that  in  April,  1885,  said 
attorneys  filed  a  bill  in  the  Circnit  Court  for  Sangamon  County, 
on  behalf  of  said  Bnrney  for  use  of  Jones  against  complainant, 
for  the  same  purpose,  and  that  on  October  2, 1887,  on  hearing 
upon  the  pleadings  and  proofs,  a  decree  was  made  dismissing 
said  bill;  that  on  the  7th  of  January,  1888,  they  sued  out  a 
scire  facia<  to  revive  said  judgment,  and  two  days  thereafter 
an  attachment  in  aid  of  an  action  of  debt  on  said  judgment 
against  complainant,  which  proceedings  are  now  pending,  and 
that  he  has  also  received  from  tliem  a  notice  of  motion  for 
the  May  term,  1888,  of  said  Circuit  Court  for  Logan  County 
to  expunge  said  entity  of  satisfaction.  These  proceedings  are 
by  the  bill  sought  to  be  enjoined.  It  further  avers  that  about 
one  year  before  the  filing  of  tliis  bill,  Burney  brought  a  suit 
in  the  United  States  Ciixjuit  Court  for  the  Southern  District 
of  Illinois  against  Bandolph  &  Leutz,  to  recover  the  money 
80  received  by  Leutz  from  complainant,  and  that  pending  said 
suit  said  Randolph,  through  Jones,  who  had  acted  as  attorney 
for  Burney  in  all  these  proceedings  since  the  rendition  of  said 
judgment,  opened  negotiations  witli  Burney  for  the  purchase 
of  said  judgment  and  settlement  of  said  suit,  and  on  Novem- 
ber 25,  1887,  obtained  an  assignment  thereof  from  Burney  to 
Jones,  in  name,  for  $1,000;  that  said  money  was  furnished  by 
Randolph  and  so  paid  for  his  benefit;  that  Randol|  h,  as  the 
partner  of  Leutz,  was  primarily  liable  to  Burney  for  the  money 
received  by  Leutz;  that  the  $1,000  furnished  to  Jones  and  by 
him  paid  to  Burney,  as  aforesaid,  was  but  a  ]^art  of  that  for 
which  Randolph  was  so  liable,  and  its  acceptance  by  Burney 
from  Randolph  &  Leutz,  knowing  that  the  judgment  had 
been  compromised  for  $1,500,  and  relinquishment  of  all  claim 
to  that  sum,  was  in  effect  a  ratification  by  him  of  said  com- 
promise. 

Thus  the  gi'ounds  for  injunction,  as  set  forth  in  the  bill,  are, 
first,  that  the  judgment  in  question,  having  been  obtained 
after  the  discharge  of  the  defendant  in  bankruptcy  and  in  an 
action  commenced  after  he  had  been  adjudged  a  bankrupt, 
without  leave  of  the  bankruptcy  court,  is  void,  or  released  by 
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Bach  discbar^;  second,  that  the  decree  of  the  Sangamon 
Circuit  Court  dismiBsing  the  bill  there  tiled  to  expunge  or 
annul  the  entry  of  Batisfaction,  is  an  adjudication  against  the 
right  to  enforce  said  judgment;  and  third,  that  the  acceptance 
bv  Bnrney  of  the  $1,(^00,  ostensibly  for  the  assignment  of  his 
interest  in  said  judgment  to  Jones,  was,  under  the  circum- 
stances,  a  ratilication  by  him  of  the  compromise  and  settle- 
ment of  said  judgment  as  nmde  by  Lcutz.  A  preliminary 
M^rit  was  granted  thereon.  The  answers  of  the  defendants 
denied  the  material  averments  of  the  bill,  as  to  the  acts  in 
pats  of  the  parties  respectively  in  that  behalf  named,  and  like 
issue  was  made  upon  a  cross-bill  by  Jones  against  Hunter. 
On  final  hearing  upon  these  pleadings  and  the  proofs,  the 
cross-bill  was  dismissed  and  the  injunction  made  perpetual. 

The  lirst  of  these  grounds  presents  a  pure  question  of  law, 
the  facts  being  undisputed.  The  action  was  brought  after 
Ilnntcr  was  adjudged  a  bankrupt,  and  the  judgment  obtained 
after  his  discharge.  The  debt  before  judgment  was  provable 
in  the  bankruptcy  proceedings.  It  was  admitted  upon  the 
hearing,  on  the  one  side,  that  this  debt  was  not  scheduled,  and 
on  the  other,  that  Hunter  was  not,  in  fact,  aware  of  its  exist- 
ence, the  notes  having  been  made  by  another  member  of  his 
tirm  in  the  name  of  the  firm.  Whether  Burney  |)er8ona11y 
had  any  notice  of  the  bankruptcy  proceedings  does  not  appear, 
but  that  he  had  not  the  statutory  notice  by  mail  is  to  be 
inferred  from  the  fact  that  his  name  did  not  appear  in  the  list 
of  the  creditors. 

By  Sec.  5106  of  the  TJ.  S.  Stats.  (Bankrupt  Act  of  1867), 
it  was  provided  tliat  "  No  creditor,  whose  debt  is  provable, 
shall  be  allowed  to  prosecute  to  final  judgment  any  suit  at 
law  or  equity  therefor,  against  the  bankrupt,  until  the  ques- 
tion of  the  debtor's  discharge  shall  have  been  determined ; 
and  any  such  suit  or  proceedings  shall,  upon  the  application  of 
the  bankrupt,  be  stayed  to  await  the  determination  of  the  court 
of  bankruptcy  on  the  question  of  the  discharge;"  and  after 
excepting  certain  debts  from  the  operation  of  the  discharge, 
the  act  further  declares  (See.  5119)  that  *'  a  discharge  in  bank- 
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ruptcy,  duly  granted,  shall,  subject  to  the  limitatiou  imposed 
by  the  two  preceding  sections,  release  the  bankrupt  from  all 
debts,  claims,  liabilities  and  demands  which  were  or  might 
have  been  proved  against  his  estate  in  bankruptcy." 

It  is  seen  that  the  prohibition  in  Sea  5106  is  not  in  terms 
against   the   commencement  of  a  suit,  but  only  against   its 
prosecution  to  a  final  judgment;  nor  does  it  make  any  distinc- 
tion between  suits  commenced  before  the  debtor  is  adiudored 
a  bankrupt  and  suits  commenced  after  snch  adjudication.     It 
is  conceded  by  coansel  that  as  to  the  former,  whatever   may 
be  the  rule  elsewhere,  it  is  held  in  this  State  that  the  subse- 
quent adjudication  would  not  j!?^r  se  suspend  the  power  of  the 
court,  but  that  the  defendant  may  make   formal    application, 
as  provided  in  said  section,  to  stay  its  proceedings  therein  until 
the  question  of  his  di:3charge  shall  have  been  determined,  and 
plead  it  when  obtained,  if  he  would  have  its  effect  to  bar  the 
action.     Huldon  v.  Sherwood,  84   111.  94;  Byers  v.  Bank  of 
Vincennes,  85  111.  425.     But  it  is  contended  that  where   suit 
is  brought  in   a  State  court  after  such  adjudication,  without 
leave  of  the  bankrupt  court,  a  discharge,  though  not  pleaded, 
will    bar  a  judgment  for  the  debt.     This  proposition  is  not 
claimed  to  be  fouiided  in  the  letter  of  the  bankrnpt  act,  but  in 
its  spirit.     It  is  said  that  upon  such  adjudication  the  bankrupt 
court  strips  him  of  all  his  estate,  and  undertakes  to  administer 
it  for  the  benefit  of  all  his  creditors;  that  he  is  presumably 
without  means  to  make  a  defense  ;  that  the  judgment  in  snch 
case  does  not  merge  the  original  cause  of  action,  but  is  merely 
a  new  security  for  an   old  debt,  and  the  Ibrmer  debt  being 
barred  by  the  discharge,  the  judgment  also  is  barred;  and  that 
leave  of  the  bankrupt  court  to  bring  such   a  suit   is  jurisdic- 
tional, as  in  case  of  a  suit  against  a  receiver  without  leave  of 
the  court  that  appointed  him. 

We  do  not  understand  that  the  judgment  would  be  a  lien 
upon  any  of  the  debtor's  estate  in  the  hands  of  his  assignee 
in  bankruptcy,  or  interfere  in  any  way  with  its  administration 
for  the  benefit  of  his  creditors  whose  claims  are  proved  in  the 
bankruptcy  court.  Poverty  of  the  debtor  is  no  bar  to  a  pros- 
ecution to  judgment  for  the  debt.     In  Boyntou  v.  Ball,  105 
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111.  G27,  it  was  held,  over  the  authorities  cited  by  counsel, 
that  a  judgment  obtained  against  one  after  he  is  adjudged  a 
bankrupt  does  create  a  now  debt — ^'a  debt  which  can  not  be 
proved  against  the  bankrupt's  estate;  that  the  indebtedness 
existing  prior  to  the  recovery  becomes  merged  in  the  judg- 
ment " — citing  In  re  Gallison,  2  Lowell  C.  C.  74,  in  which  it 
was  held  'Mipon  careful  examination  of  the  decisions"  that 
such  a  judgment '^creates  a  new  debt,  and  tliat  the  judgment 
creditor  can  not  oppose  the  discharge  because  he  has  no 
provable  debt  and  because  the  discharge  will  be  no  bar  to  the 
judgment"  To  the  same  point  the  court  cites  also  Bradford 
V.  Rice,  102  Mass.  472,  in  which  the  further  reason  why  the 
bankrupt  can  not  impeach  such  a  judgment  is  given,  that  the 
judgment  creditor  by  thus  changing  the  form  of  his  debt 
elects  to  look  to  his  debtor  personally  and  to  abandon  the 
right  to  prove  against  his  estate,  and  the  debtor,  who  might 
have  protected  himself  by  applying  for  a  stay  and  pleading  his 
discharge  when  obtained,  by  omitting  to  do  so  waives  the  right 
to  set  up  his  certificate  of  discharge  against  the  now  debt.  Our 
Supreme  Court  adopts  that  reason  also,  and  though  in  tlie 
case  before  it  the  suit  was  commenced  before  the  defendant 
was  adjudicated  a  bankrupt,  yet  because  he  had  time  and 
opportunity  to  interpose  that  adjudication  for  a  stay  of  the 
proceeding  until  he  could  obtain  a  determination  of  the  ques- 
tion of  his  discharge  and  plead  it  if  obtained,  but  neglected 
to  do  so  and  voluntarily  submitted  to  a  trial,  he  was  held 
bound  by  the  judgment.  So  here.  Hunter  was  pei'sonally 
served  with  process.  He  then  knew  that  he  had  been 
adjudged  a  bankrupt,  and  neglected  to  use  the  means  provided 
by  the  act  for  his  protection  against  a  judgment;  for  the  neg- 
ligence of  his  attorney  is  imputable  to  him.  We  also  see  no 
reason  why  the  rule  should  not  apply  here,  as  well  as  if  the 
suit  liad  been  brought  before  such  adjudication,  and  in  case  of 
a  judgment  by  default  as  upon  trial  and  verdict.  It  appears 
that  appellee  filed  a  bill  in  equity  to  set  aside  the  judgment 
and  let  him  in  to  defend,  on  the  ground  of  the  neglect  of  his 
attorney,  and  that  it  was  dismissed  on  demurrer  thereto  sus- 
tained.    If  the  argument  here  made  in  his  behalf  is  sound,  he 
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might  have  made  a  vigorous  attempt  to  defend  ander  divers 
pleas  in  bar,  and  being  defeated,  yet  have  his  injanctiou 
against  all  proceedings  to  enforce  tlie  judgment. 

In  the  case  of  a  suit  against  a  receiver,  as  such,  the  court 
thereby  has  actual  notice  of  the  situation — and  judicially 
knows  that  he  is  but  an  instrument  of  the  court  that  appointed 
him,  and  not  to  be  sued  in  another  witliout  its  leave.  !N^ot  so 
hero. 

For  these  reasons  we  are  of  opinion  that  the  proceedings 
in  bankruptcy  did  not  affect  the  validity  of  the  judgment 

As  to  the  claim  that  Burney  i-atiiied  the  compromise  made 
or  attempted  to  be  made  by  Leutz,  we  think  the  averments 
of  the  bill  on  which  it  rests  are  not  sustained  by  the  proofs. 
So  far  as  it  appears  the  law  firm  of  Randolph  &  Leutz  was 
retained  to  bring  the  suit  against  Hunter  only  in  the  usual 
way  and  h4d  only  such  power  and  authority  in  respect  to  the 
judgment  obtained  as  were  conferred  by  such  retniner.  That 
did  not  extend  to  a  compromise  of  it  Leutz  did  not  pretend 
to  act  in  that  matter  by  virtue  of  such  retainer,  or  as  one  of 
said  firm.  Hunter  must  be  presumed  to  have  known,  and  his 
learned  counsel  who  conducted  the  negotiation  on  his  part 
certainly  did  know,  that  he  had  no  such  authority  by  virtue  of 
his  retainer  from  Burney  and  his  relation  to  the  .firm.  They 
required  evidence  of  special  authority  to  him,  without  regard 
to  the  firm,  but  unfortunately  waived  its  production  through 
a  not  unnatural  faith  in  his  assurances.  We  do  not  see  upon 
what  principle  Bandolph,  merely  by  his  relation  to  Leutz  as 
his  partner  in  the  practice  of  law  and  in  the  prosecution  of 
that  suit  under  such  a  retainer,  can  be  held  primarily  liable 
to  Burney  for  the  money  fraudulently  obtained  by  Leutz 
while  avowedly  so  acting  and  clearly  understood  by  Hunter 
to  be  so  acting.  Again,  it  is  not  shown,  as  averred,  that 
for  the  formal  assignment  of  the  judgment  to  Jones  in 
name,  Bnrney  received  anything  from  llandolph  &  Leutz, 
nor  anythng  from  liandolph.  The  proof  is  he  did  not  know 
or  suspect  Kandolph  in  the  transaction.  He  dealt  alone  and 
exclusively  with  Jones.  How  or  from  whom  Jones  obtained 
the   money  he  paid  can  not  be  material.     If  Kaudolph  fur- 
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niehcdoirery  dollar  of  it  and  under  an  express  agreement  from 
Jones  to  give  him  an  interest  in  the  judgment  or  to  assign  it 
to  Iiim,  how  would  those  facts  tend  to  show  a  ratification  b j 
Burncj?    Surely,  that  most  depend  on  Bnruey's  intentional 
act     Neither  by  his  intention  nor  by  his  act,  in  the  case  sup- 
posed, was  anything  conveyed  to  or  acquired  by  Randolph; 
the  conveyance  was  J;o  Jones,  and  to  him  not  as  agent   of 
Randolph,  hut  in  his  own  right     Whatever  interest  Randolph 
has  in  the  judgment  was  acquired  from  Jones.    Now  Jones 
was  a  competent  purchaser.     His  purchase,  if  made,  was  law- 
ful, and   not  champertous;   and  if   it  was  champertous,  that 
would  not  concern  Iluntcr.     Being  lawful,   the  assignment 
transferred  to  the  assignee  all  tlie  rights  in  the  subject-matter 
which  Burney  had  before  it  was  made  and  would  have  con- 
tinued to  have  if  it  had  not  been  made.     Such  was  the  mani- 
fest intention  of  the  assignor.     He  did  not  receive  the  $1,000 
in  satisfaction  or  on  account  of  liis  claim  for  the  compromise 
money  received  by  Leutz,  but  for  his  interest  in  the  judg- 
ment, if  the  evidence  is  to  be  believed;  and  though  it  had  the 
effect  to  extinguish  his  right  thereto,  if  any  he  had,  and  to 
dismiss  his  suit  therefor,  it  was  none  the  less  the  consideration 
for  the  $1,000.     We  hold  the  facts  shown  do  not  amount  in 
effect  to  a  ratification  of  the  fraudulent  compromise  by  Leutz, 
but  are  a  distinct  repudiation  of  it. 

Our  view  of  the  character  and  operation  of  the  decree  of 
the  Circuit  Court  for  Sangamon  County,  dismissing  the  bill 
in  Burney  for  use,  etc.,  v.  Hunter,  is  stated  in  the  opinion 
filed  in  that  case.  For  reasons  therein  given  we  think  it  was 
made,  not  upon  the  merits,  but  solely  for  want  of  jurisdiction. 
This  seems  evident  in  the  light  of  the  bill  itself  and  of  the 
evidence,  without  reference  to  the  contemporaneous  paper 
signed  by  the  judge,  which  was  offered  in  evidence  in  this 
case.  It  was,  therefore,  not  an  adjudication  against  his  right  to 
have  the  entry  of  satisfaction  annulled  by  a  court  having  juris- 
diction of  the  person  of  the  clerk  and  control  of  the  docket, 
and  to  enforce  by  lawful  means  the  judgment  in  question. 

The  decree  herein  was,  in  our  opinion,  against  the  law  and 
the  evidence.     Decree  reversed  and  cause  remanded. 

Beversed  and  reinajided. 
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Lettie  L.  Bedford,  Administratrix. 

'^dministraHon — Claim — Equitable  Jitrisdiction'-Dower — Failure  to 
^fnand^Support  qf  Minora  by  Fa f her— Contribution  from  Children's 
^^tate^propoeitione  of  Law — Unreasonable  Number  of, 

^*    A  surviTingr  husband,  when  dower  has  not  been  demanded  by  him, 

dJ^  ^^  ^^  ^  ^^°'*  ^^°  ^^^  ^^'^  one-third  of  the  rents  and  profits  of  his 

^®*^  wife's  lands  as  a^rainst  the  minor  heirs. 

an^*    ^^  is  the  daty  of  a  father,  it  his  means  are  sufficient,  to  maintain 

ey^    ^ucate  his  children  during  their  minority  according  to  their  station. 

/  houjfh  the  children  have  separate  estates:  and  the  burden  is  on  him  lo 

^O'^  toe  nece5$sity  of  contribution  from  the  children's  estates.    Tlie  circu'u- 

iatjCf^  ^^  father  and  children  are  to  be  considered  in  deciding  what,  if 

contributions  should  be  made. 
^.       In    the  case  presented,  this  court  holds  that  the  County  Court,  in 
^o'wxTisr  a  claim  against  the  estate  of  claimants'  father  for  the  use  by  him 
ol  Aaxid  left  by  the  deceased  mother,  and  in  passing  upon  counter-claims 
V5aet«to,  had  equitable  jurisdiction. 

[Opinion  filed  February  14,  1890.] 

In  error  to  the  Circuit  Court  of  Piatt  Connty ;  the  Hon. 
C.  B.  Smith,  Jndge,  presiding. 

Mr.  C.  F.  Mansfield,  for  plaintiffs  in  error. 

The  claim  for  a  reasonable  rent  for  the  use  and  occupation 
of  the  minor  children's  land,  by  their  father,  Stephen  Q. 
Bedford,  is  an  equitable  claim,  and  within  the  jurisdiction  of 
the  Probate  Courts.  Dormer  v.  Fortescue,  3  Atk.  129; 
Carey  v.  Burtie,  2  Vem.  342  ;  Perry  v.  Carmichael,  95  111. 
619 ;  Sti-awn  v.  Strawn,  50  III.  263. 

The  estate  of  a  deceased  husband,  in  the  settlement  of  a 
claim  against  his  estate,  should  not  be  credited  with  one-third 
of  the  rents  and  profits  of  his  former  deceased  wife's  lands  as 
against  minor  heirs,  when  he  had  made  no  demand  for  dower, 
or  where  the  same  was  never  assigned  to  him.     Blain  y.  Har- 
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rison,  11  III.  886;  Summers  v.  Babb,  13  111.  484;  Hoots  v. 
Graham,  23  III.  81;  Reynolds  v.  McCurrj,  100  111.  360;  see 
also  R.  S.,  Chap.  41,  Sees.  18,  19;  Barr  v.  Peterson,  44  111. 
259  and  260;  Cool  v.  Jackman,  13  111.  App.  564;  Alkin  v. 
Merrill,  39  111.  77-8. 

Where  a  Burviving  hnsband  did  not  make  a  demand  for 
and  dower  was  not  set  off  or  assigned  to  him,  in  his  deceatn^d 
wife's  lands,  and  after  her  death  be  improved  the  same,  she 
dying  intestitte,  he  can  not,  as  against  the  heirs,  recover  com- 
pensation for  improvements  placed  on  the  land  by  him  after 
her  death,  nor  can  his  estate  be  credited  therewith  in  a  claim 
by  the  heir  against  tlio  estate.  Hoots  v.  Graham,  23  111.  83; 
Wheeler  v.  Dawson,  63  HI.  64,  56;  Gardner  v.  Watson,  18 
111.  App.  386,  389;  Donnelly  v.  Thieben,  9  111.  App.  405,  499. 

The  father  is  natural  guardian,  but  has  no  control  of  estate 
of  minor.  Perry  v.  Carmichael,  95  111.  530;  Hunt  v.  Thomp- 
son, 3  Scam.  179,  180. 

The  father  can  not  charge  his  minor  children  with  their 
care  and  support  when  he  has  proi)erty  of  his  own,  without 
evidence  showing  that  the  interest  and  welfare  of  the  chil- 
dren demand  the  appropriation  of  their  property  for  their  sup- 
port. Gilley  v.  Gilley,  (Me.)  9  A  623;  Fuller  v.  Fuller, 
(Fla.)  2  So.  426;  Newport  v.  Cook,  2  Ashm.  (Pa.)  332;  Clark 
V.  Montgomery,  23  Barb.  464;  McGee  v.  McGee,  91  111.  549; 
Parmelee  v.  Smith,  21  III.  623;  Mowbry  v.  Mowbry,  64  HI. 
383;  Brush  v.  Blanchard,  18  111.  46,  47. 

Messrs.  S.  R  Reed  and  H.  H.  Crba,  for  defendant  in 
error. 

Conger,  J.  This  action  is  based  on  a  claim  filed  in  the 
name  of  C.  C.  Bedford  and  Walter  Bedford,  minors,  by  their 
guardian,  B.  F.  Bedford,  against  Lettie  L.  Bedford,  administra- 
trix of  Stephen  G.  Bedford,  deceased,  to  recover  for  money 
received  by  the  deceased  in  the  use  of  the  land  of  the  minors 
after  the  death  of  their  mother. 

Amanda  Bedford,  wife  of  Stephen  G.  Bedford,  died  June  5, 
1883^  leaving  said  minors^  her  only  ch  ildren,  and  Stephen  G.  Bed- 
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ford,  her  Iiosband,  surviving,  lie  being  father  of  said  minor 
children.  She  owned  ninety  acres  of  land  Ij'ing  immediately 
^est  of  the  ninety  acres  owned  by  her  surviving  husband 
shown  on  the  plat.  They  lived  on  the  land  of  the  husband, 
and  used  both  tracts  of  land,  without  making  any  distinction 
as  to  ownership,  up  to  the  time  of  the  death  of  the  mother. 

After  the  death  of  the  mother  the  husband  continued  till 
his  death,  to  use  both  his  own  and  the  land  of  his  deceased 
wife,  the  same  as  ho  had  done  before  her  death.  Stephen  6. 
Bedford  married  a  second  time,  March  1,  18S5,and  died 
in  March,  1888,  leaving  Lcttie  L.  Bedford  his  widow.  B.  F. 
Bedford  was  appointed  guardian  of  the  said  minors  after  the 
death  of  the  father,  they  not  having  any  legally  appointed 
guardian  before  such  appointment.  No  proceedings  were 
ever  had  to  assign  dower  to  Stephen  G.  Bedford  in  tlie  lands 
of  his  deceased  wife. 

Taxes  paid  by  Stephen  G.  Bedford  on  the  lands  of  his  de- 
ceased wife  for  the  years  of  1883,  1884, 1885,  1886  and  1887, 
amount  to  $158.85,  and  in  the  same  time  he  built  fences  on 
tlie  land,  costings  him  $103.40,  and  put  in  the  tile,  amounting 
to  $93.61,  which  he  paid.  Said  Stephen  G.  Bedford  from  the 
date  of  the  death  of  his  wife  Amanda  to  his  own  death, 
cared  for  and  supported  the  said  minors  out  of  the  proceeds 
of  his  own  and  wife  Amanda's  lands,  at  his  house  or  home 
provided  for  them.  The  said  minors  have  not  received 
compensation  for  use  of  said  lands  as  direct  payment,  aside  of 
any  claim  or  credit  that  the  estate  may  be  entitled  to  for  such 
care  and  support  of  said  minors.  Seasonable  rent  for  the 
land  is  $3  per  acre  per  annum.  If  the  father  may  charge  for 
the  care  and  support  of  the  minors  out  of  the  proceeds  of 
their  lands,  then  $2  per  week  for  each  child  would  be  a 
reasonable  charge  for  such  support.  There  is  a  plat  attached 
showing  the  land  of  Amanda  and  of  Stephen  G.  Bedford. 
The  Circuit  Court  on  the  trial  of  the  case  rendered  judg- 
ment against  the   estate  for  $151.85  in  favor  of  claimants. 

They  prosecute  the  writ  of  error.  It  appears  from  the 
statement  of  fact,  that  the  judgment  of  the  Circuit  Court  was 
based  upon  the  theory  of  allowing  rents  for  the  period  of  five 
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years,  deducting  thorefrom  board  at  $4  per  week  for  the 
entire  five  years  and  the  taxes  paid,  but  making  no  allowance 
on  the  one  hand  for  interest  on  the  yearly  balances,  or  for  tlic 
tiling  and  fencing  pnt  upon  the  land  of  the  cliildren.  The 
result  reached,  is,  wo  think,  equitable  and  fau*  if  the  conrt 
properly  held  the  law  upon  the  two  principal-  questions  in- 
volved. 

They  are,  first,  can  a  surviving  husband,  when  his  dower 
has  not  been  demanded  by  him,  or  set  off  or  assigned  to  hiin 
in  his  deceased  wife^s  lands,  hold  one-third  the  rents  and  pruiits 
thereof  as  against  the  minor  heirs.  We  think  the  court 
l>elow  held  correctly,  under  the  circumstances  of  this  case,  that 
the  husl)and^s  estate  was  answerable  to  the  children  for  the 
rents  of  the  entire  land  upon  the  authority  of  Cool  v.  Jack- 
man,  13  111.  App.  564;  Blain  v.  Harrison,  II  111.  386;  Sum- 
mers V.  Babb,  13  III  48  i;  Hoots  v.  Gi-aham,  23  III.  81; 
Reynolds  v.  McCury,  100  III.  360. 

Second.  Was  it  equitable  that  the  estate  of  Stephen  G. 
Bedford  should  be  allowed  credit  for  the  care  and  support  of 
his  minor  children,  as  against  this  claim?  The  court  below 
held  in  the  affirmative,  and  we  think  correctly.  The  rule  in 
such  case  is  well  stated  in  Fuller  v.  Fuller  (Fla.),  2  Southern 
Reporter  426,  in  the  following  language :  "  It  is  the  duty  of 
the  father,  if  he  can,  to  maintain  and  educate  his  child  accord- 
ing to  her  condition  and  expectations  during  the  latter's 
minority,  even  though  she  have  an  estate;  but  if  his  means 
are  insufficient,  chancer v  will  order  an  allowance  out  of  her 
estate  for  her  entire  support,  or  to  supplement  the  father's 
contribution  thereto,  according  to  the  circumstances  of  each 
case.  The  child's  fortune,  and  the  ciixsumstances  of  the 
father,  will  be  considered  in  deciding  what,  if  any,  allowance 
should  be  made  out  of  her  estate.  The  burden  is  upon  the 
father  to  show  the  necessity  for  contribution  from  her  estate, 
and  he  will  be  charged  with  her  support  during  such  periods 
as  he  does  not  clearly  show  the  nccesiBity  for  such  contri- 
bution." See  also,  the  matter  of  Bostwick,  4  Johns.  Ch.  104; 
Wilkes  V.  Rodgers,  6  Johns.  566;  Schouler,  Dom.  Rel.,  Sec- 
238,  323;  Trimble  v.  Todd,  2  Teun.  Ch.  502. 
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The  Coanty  Conrt,  in  allowing  this  claim  against  the  estate, 
and  in  passing  upon  connter-clairns  and  set-offs  thereto,  had  an^ 
oqnitible  jurisdiction,  so  as  to  make  the  amount  allowed  fair 
and   equitable   to  both    parties   to  the   contest.      Moore   v. 
Eodgers,  19  111.  347;  Dixon  v.  Buell,  21  111.  203. 

The  claimants  inherited  ninety  acres  of  land,  the  rented 
valne  of  which  is  stipulated  to  be  $3  per  acre,  while  their 
father  owned  the  same  quantity  of  land  adjoining  up)on  which 
he  lived,  and  from  the  proceeds  of  both  tracts,  supported 
claimants,  himself  and  his  second  wife.  The  law  gave  him 
the  right  to  one-third  of  the  rents  of  claimants'  land,  being  890 
])er  annum,  as  dower  in  his  deceased  wife's  land,  had  he  taken 
steps  to  demand  it,  or  have  it  legally  assigned.  Not  having 
done  this,  he  lost  his  legal  claim  to  such  portion  of  the  rents. 

The  stipulation  does  not  show  the  rental  value  of  the 
father's  ninety  acres,  but  assuming  it  to  have  been  the  same  as 
the  others,  the  total  income  of  the  father  would  have  been 
$540  per  annum.  Under  the^e  circumstances  wo  are  of 
the  opinion  that  it  was  within  the  equitable  powers  of  the 
County  Court,  or,  as  in  this  case,  the  Circuit  Court  on  appeal, 
to  reduce  claimants'  allowance  against  their  father's  estate  by 
the  amount  allowed  for  their  care  and  support,  and  also  the 
taxes  paid  on  the  land. 

There  were  fifty  propositions  of  law  submitted  to  the 
court,  some  of  which  were  held  and  others  refused.  This  was 
an  imposition  upon  the  trial  court,  and  the  court  might  well 
refuse  to  pass  upon  such  a  mass  of  propositions.  Whether  the 
court  held  correctly  we  shall  not  undertake  to  determine,  as 
we  are  satisfied  that  the  law  was  properly  applied  to  the  facts 
and  a  just  and  equitable  decision  reached,  and  it  will  there- 
fore be  affirmed. 

Judgment  affi/nned. 
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Nannie  E.  Bedford 

V. 

Lettie  L.  Bedford,  Administratrix. 

Parent  and  Child^Support  <^  Infant^Liahilifp  of  Fathet^ — Implhd 
Promise — Set'vices  Rendered  6y  Wife  to  Third  Party, 

1.  Wh^re  a  wife  renders  valuable  •ftrviceji  to  a  third  party,  he  can  not 
defeat  a  claim  for  compensation  on  the  ffround  that  she  is  »  married  woman, 
owing  all  her  time  to  her  hu:ib.ind  and  family.  Such  an  objection  can  come 
only  from  the  hu^iband. 

2.  In  the  case  pr«»«ented,  this  coart  holds  that  the  circum^tancefl  pmved 
sutficiently  raised  an  implied  promise  on  the  part  of  a  father  to  pity  for  the 
support  of  his  infant  child. 

[0|)inion  filed  February  14,  1890.] 

In  error  to  the  Circuit  Court  of  Piatt  County ;  the  lion. 
C.  B.  Smith,  Judge,  presiding. 

Mr.  C.  F.  Mansfield,  for  the  plaintiff  in  error, 

Messrs.  S.  R.  Eeed  and  H.  H.  Crba,  for  defendant  in  error. 

An  action  can  not  be  maintained  against  the  parent  fur 
n3cessities  furnished  his  infant  child  by  a  third  person,  unless 
an  express  promise  is  shown  or  circumstances  from  which  a 
promise  may  be  inferred.  McMillen  v.  Lee,  78  111.  443; 
Gotts  V.  Clark,  78  111.  229;  Hunt  v.  Thompson,  3  Scam.  179. 

Where  services  are  voluntarily  rendered  by  those  near  of 
kin,  the  law  will  not  imply  a  contract  for  comjlensation,  hut 
express  contract  to  pay  must  be  shown,  or  no  recovery  can  be 
liad.  Meyer  v.  Malcom,  20  111.  621;  5all  v.  Finch,  29  Wis. 
278,  286. 

Conger,  J.  Nannie  E.  Bedford  is  the  wife  of  Benjamin  F. 
Bedford.  Stephen  G.  Bedford  was  a  brother  of  Benjamin  F. 
Bedford,  and  Amanda  Bedford,  his  former  wife,  was  a  sister 
to  the  plaintiff  in  error,  Nannie  E.  Bedford.  Their  residences 
were  but  a  short  distance  from  each  other.     At  the  time  of 
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the  death  of  Amanda  Bedford,  her  sister,  Nannie  E.  Bedford 
was  present  Amanda  Bedford,  the  deceased,  knew  and  was 
conscious  of  her  approaching;^  death.  Knowing  that  she  was 
leaving  two  little  children,  one  but  nine  days  old,  and  the  other 
but  two  or  three  years  old.  she  asked  her  sister,  in  that  solemn 
time,  in  the  presence  of  death,  to  take  her  infant  child  and 
raise  it,  as  slie  wanted  no  other  woman  than  she  to  do  so. 
Stephen  O.  Bedford,  the  husband  of  the  deceased,  was  present, 
as  was  Nannie  E.  Bedford,  the  plaintiff.  In  compliance  with 
tlie  request  of  Amanda  Bedford,  Nannie  E.  Bedford  took  the 
child,  Walter,  to  her  home,  and  Steplien  G.  Bedford  inter- 
posed no  objections,  but  frequently  visited  the  child,  ackuowl- 
edging  and  ratifying  all  that  was  done  and  said  by  his  wife, 
and  consenting  that  Nannie  E.  Bedford  should  care  for  and 
raise  bis  child.  Benjamin  F.  Bedford,  the  husband  of  Nannie 
E.  Bedford,  at  no  time  made  any  objection  to  his  wife  caring 
for  and  raising  Stephen  G.  Bedford's  child  Walter.  Benja- 
min F.  Bedford  plainly  told  Stephen  G.  Bedford,  hie  brother, 
that  he  (Stephen  G.  Bedford)  must  pay  his  wife,  Nannie  E. 
Bedford,  for  the  raising  and  care  of  Walter,  as  she  had  done 
the  work. 

Amanda  Bedford  died  June  5, 1883.  Nannie  E.  Bedford 
took  the  child  at  its  mother's  death,  and  kept  it  for  a  period 
of  ninety-one  weeks.  During  the  earlier  part  of  this  period 
Nannie  E.  Bedford,  with  her  husband,  Benjamin  F.  Bedford, 
resided  on  their  farm,  moving  to  Manstield  in  the  fall  of  18S3. 
Stephen  G.  Bedford  afterward  came  to  town  to  live  with  his 
brother,  Benjamin  F.  Bedford,  bringing  with  him  his  oldest 
child,  Crews  Bedford,  he  having  agreed  with  Benjamin  F. 
Bedford  that  for  himself  and  Crews  he  would  pay  one-half  of 
the  expenses  of  the  family,  girl  hire,  grocery  bills,  etc.  Tin's 
one-half  of  the  expenses  paid  by  Stephen  G.  Bedford  was  $10 
per  month.  At  the  end  of  the  time  that  Stephen  G.  Bedford 
lived  with  Benjamin  F.  Bedford  they  had  a  settlement,  and  it 
was  expressly  agreed  and  understood  that  the  settlement,  pay- 
ing half  of  the  expenses  of  the  family,  did  not  include  the 
expenses  and  charge  for  caring  for  Walter  Bedford.  On  three 
different  occasions  Stephen  G.  Bedford  promised  to  pay  Nan- 
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nie  E.  Bedford  for  the  raising  of  Walter.  There  is  m>  evidence 
of  any  payment  or  compensation  to  Nannie  E.  Bedford  lor 
her  services  other  than  the  attempted  proof,  on  the  part  of 
the  defendants,  to  show  that  she  had  received  a  side-saddle  in 
part  compensation  for  the  care  she  had  bestowed  on  Walter. 
The  child  required  more  than  ordinary  care  and  attention,  but 
the  value  of  the  services  rendered  was  variously  estimated  by 
the  witnesses. 

The  claim  filed  against  the  estate  of  Stephen  G.  Bedford, 
upon  which  this  suit  is  based,  is  for  the  period  of  ninety-one 
weeks  at  $6  per  week.  JVidgment  was  rendered  in  behalf  of 
the  plaintiff  against  the  estate  in  the  County  Court,  and  an 
appeal  taken  to  the  Circuit  Court,  in  both  instances  the  case 
being  tried  without  a  jury  before  the  court.  A  verdict  was 
rendered  in  the  Circuit  Court  in  favor  of  the  estate,  against 
the  plaintiff. 

It  is  true,  as  urged  by  counsel  for  defendant  in  error,  that 
an  action  can  not  be  maintained  against  the  parent  for  neces- 
saries furnished  his  infant  child  by  a  third  person,  unless  an 
express  promise  is  shown,  or  circumstances  from  which  a 
promise  may  be  inferred;  but  in  this  case  we  think  the  circum- 
stances shown  in  evidence  are  sufficient  to  show  an  implied 
if  not  an  express  promise  on  the  part  of  the  father  to  pay  for 
the  keeping  of  the  child.  Mrs.  Bird  testifies  to  a  conversa- 
tion between  plaintiff  in  error  and  the  deceased,  in  which  de- 
ceased said  to  her:  "I  expect  to  pay  you  for  what  you  have 
done  forme."  Nannie  (plaintiff  in  error)  says:  ''Are  you 
going  to  give  Walter  to  me?"  and  he  did  not  make  her  any 
answer.  She  said:  "Walter  has  been  so  much  trouble  to  nie 
and  expense,  and  I  think  that  you  ought  to  give  him  to  me;" 
and  he  says:  "I  intend  to  pay  you;  I  know  that  he  has  been 
lots  of  tnMib'e  to  you."  Mrs.  Wilkey  testifies  that  after  the 
deceased  had  married  the  second  time  she  heard  liim  say, 
while  talking  with  her.  "that  it  wns  an  awful  care  to  raise  a 
family,  and  that  ho  hadn't  paid  Nannie  Bedford  for  the  rais- 
ing of  Walter,  but  that  he  expected  to  some  day." 

Very  slight  ci  cumstances  would  bo  sufficient  to  raise  an 
implied  promise  upon  the  part  of  the  father,  in  such  a  case  as 
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the  present,  to  pay  for  the  care  of  his  little  cliild.  It  was  his 
duty  to  care  for  it;  and  because  plaintiff  in  error  made  no 
terms  with  her  dying  sister  when  she  assumed  the  care  of  the 
child,  is  no  reason  why  she  should  bear  the  burden  that  all 
laws,  natural  and  divine,  cast  upon  him.  The  theory  that 
plaintiff  in  error  raised  the  child  as  her  own,  and  therefore 
was  not  entitled  to  compensation,  is  destroyed  by  deceased's 
positive  refusal  to  give  the  child  to  her.  He  thereby  repudi- 
ated the  idea  that  the  child  was  to  b3  kept  by  her  as  her  own, 
and  retaining  his  control  and  authority  over  it,  promised  to 
pay  her  for  its  keeping. 

Objection  is  also  mndc  that  plaintiff  in  error,  being  a  mar- 
ried woman  residing  with  her  husband,  was  incapacitated  to 
enter  into  a  contract  for  the  keeping  of  this  child.  We  see 
no  force  in  This  objection  when  coming  from  a  party  other 
than  her  husband.  As  said  in  Casner  v.  Preston,  109  III.  535, 
"It  is  certainly  true  that  no  one  else  can  interpose  such  an 
objection  bnt  the  husband."  When  a  wife  gives  valuable 
services  to  a  third  person,  it  does  not  lie  in  his  mouth  to  say 
that  she  owed  her  entire  time  to  her  husband  and  family. 
Plaintiff  in  eiTor  was  entitled  to  recover  reasonable  compen- 
sation, and  the  jndgment  of  the  Circuit  Court  will  be  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


David  McFall 

V. 

Alice  D.  Smith. 


Malpracfire — Verdief — Weight  of — Issues  Improperly  Submit  fed — 
Hypothetical  Questions. 

1.  A  special  finding:  by  a  jury  on  one  question  of  fact  directly  contrary 
to  the  evidence,  should  lessen  the  confidence  of  the  court  in  their  judgment 
on  other  points. 

2.  Where  questionfl,  not  properly  arising  upon  the  evidence,  are  so 
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uiingled  bef'^^re  the  jury  with  the  real  iBsae  in  the  case  aa  to  render  it  doubt- 
ful upon  wlmt  ffround  they  based  their  verdict,  the  Bame  Bbould  be  net 
a«ide. 

3.  Hypothetical  questions  to  experts,  not  fairly  based  upon  the  ovidenc<), 
and  which  have  a  tendency  to  miMead  and  prejudice  the  jury,  are  to  Im 
considered  by  the  court  in  determining  whether  a  new  trial  should  be 
granted. 

[Opinion  filed  February  14,  1890.] 

Appeal  from  the  Circnit  Court  of  Coles  County ;  tlie  Hon. 
J.  F.  Hughes,  Jud^e,  presiding. 

Messrs.  Wilby  &  Neal,  for  appellant 

There  can  be  no  question  but  this  court  has,  not  only  the 
right  to  pass  u}>on  questions  of  fact,  but  it  is  just «8  much  its 
duty  to  do  it  as  it  is.  to  pass  upon  questions  of  law,  or  as  it 
was  the  duty  of  the  jury  to  pass  upon  the  facts  in  the  tirst 
ins^tance. 

The  rule  is  settled  in  this  State  that  when  there  is  no  evi- 
dence to  sustain  a  verdict,  or  when  the  verdict  is  manifestly 
against  the  weight  of  the  evidence,  the  judgment  will  be 
reversed.  Reynolds  v.  Lambert,  69  111.  495  ;  T.  U.  &  We.-t- 
crn  R.  R.  Co.  v.  Moore,  77  111.  217 ;  Counselman  et  al.  v. 
Whitehair,  14  111.  A|  p.  74 ;  Krebs  v.  Thomas,  12  111.  App.  26(5. 

The  provision  in  the  ])ractice  act  that  no  more  than  two 
new  trials  shall  be  granted  to  the  same  party  for  the  same 
cause  has  no  application  to  this  court.  111.  Cen.  R.  R.  Co. 
v.  Patterson,  93  111.  290  ;  Wolbrecht  v.  Baumgarten,  26  LI. 
291 ;  Stanberry  v.  Moore,  56  111.  472 ;  Loewenthal  v.  Streng, 
90  111.  74 ;  L.  S.  &  M.  S.  Ry.  Co.  v.  Kuhlman,  18  111.  App. 
222. 

Messrs.  John  S.  Hall,  James  W.  Craig  and  Horace  S. 
Clakk,  for  appellee. 

The  questions  of  fact  in  this  ca^e  have  been  passed  upon  by 
fonr  juries,  forty-eight  men,  good  and  true,  citizens  of  the 
same  county,  all  hearing  the  whole  evidence,  seeing  the  wiN 
nesbcs  face  to  face,  hearing  the  instructions  of  the  court  and 
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hearing  the  arguments  of  the  connsel  on  behalf  of  the  appel- 
lant, learned  in  the  law,  and  who  stand  high  in  their  pro- 
fession ;  three  njw  triald;  and  now  without  error  of  law 
insisted  upon,  it  is  asked  that  this  court  grant  them  another 
trial.  The  iii-st  verdict  was  $100,  the  second  $1,500,  the  third 
$2,000  and  the  last  $900,  something  less  than  the  average  of 
the  four,  and  we  insidt  that  this  ought  to  be  the  end  of  it, 
and  respectfully  submit  to  this  court  that  the  judgment  should 
be  affirmed. 

Congee,  J.  This  was  an  action  on  the  case  brought  by  ap- 
pellee against  appellant,  charging  him  with  negligent  and  un- 
skillful practice  as  a  jhysician.  Appellee  recovered  a  verdict 
for  $900  upon  which  judgment  was  entered. 

The  declaration  consisted  of  eight  counts,  the  substance  of 
which  appears  as  follows,  as  taken  from  the  ab;;tract : 

First  count  a  vera  that  defendant  was  a  practicing  physician; 
that  as  such  phjpician  plaintiff  employed  him,  she  being  about 
to  be  delivered  of  a  child,  which  employment  was  accepted  by 
defendant,  and  he  so  unskillfully  and  negligently  conducted 
himself,  that  thereby  the  plaintiff  underwent  great  and  un- 
necessary pain  and  anguish,  was  greatly  disordered,  reduced, 
weakened  and  so  remained  hitherto,  and  has  been  obliged 
to  pay  divers  other  physicians  divers  sums  of  money, 
amounting  to  $100. 

Second  count  same  as  first,  except  it  avers  the  damages  to 
plaintiff  arising  from  defendant's  negligence  to  be  the  tearing 
and  lacerating  the  lower  portion  of  plaintiff's  womb,  render- 
ing her  a  hopeless  invalid  for  life,  causing  her  great  pain  and 
anguish  from  thence  hitherto. 

The  third  count  avers  that  by  reason  of  negligence  of 
defendant,  plaintiff's  perinsBum  was  greatly  torn  and  lacerated, 
causing  gi*eat  pain,  etc. 

The  fourth  count  avers  that  through  negligent  and  unskill- 
ful administration  by  defendant  to  plaintiff  of  anesthetics  the 
delivery  of  her  child  was  delayed  until  her  strength  was  so  far 
exhausted  and  her  sensibilities  so  far  gone,  and  her  nervous 
system  so  far  stupified  that  she  was,  in  consequence   thereof. 
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^oatlj  torn  and  lacerated  about  the  vaginal  orifice  and  womb. 

Fifth  count  avers  that  when  plaintiff's  childbirth  sickness 
began  and  she  sent  for  defendant,  he  came  and  gave  her  mor- 
phine and  went  away,  and  when  plaintiff  sent  for  defendant 
at  divers  other  times  between  the  beginning  of  said  sickness 
and  tlie  delivery  of  the  child,  the  defendant  would^conie,  and 
at  each  time  simply  direct  the  continued  dosing  of  the  plainf 
iff  with  anaesthetics,  leaving  the  plaintiff  to  suffer  until 
her  strength  was  exhausted,  and  causing  her  to  be  greatly  torn 
and  lacerated  about  the  womb  and  periuseum. 

Sixth  count  avers  that  defendant  carelessly  and  negligently 
went  away  and  slept  until  plaintiff's  strength  was  exhausted, 
in  consequence  whereof  she  was  greatly  torn  and  lacerated 
about  the  womb  and  perinseum. 

Seventh  count  avers  that  defendant  so  unskillfully  and  neg- 
ligently wrenched  the  child  from  the  plaintiff  tliat  she  was 
thereby  torn,  etc. 

Eighth  count  avers  that  at  the  delivery  of  her  child  plaint- 
iff was  greatly  torn,  etc.,  and  that  defendant  carelessly  went 
away  without  stitching  the  lacerated  parts,  or  doing  anything 
else  looking  to  the  care  of  the  parts,  and  left  plaintiff  in  such 
condition  to  this  date. 

The  jury  returned  with  their  general  verdict  the  following 
ten  special  findings,  viz.: 

1.  Did  the  giving  of  morphine  by  the  defendant  to  the 
plaintiff  cause  any  injury?     A.     Yes. 

2.  Did  the  absence  of  the  defendant  at  any  time  after  he 
was  first  called  and  before  the  birth  of  the  child  cause  any  in- 
jury to  the  plaintiff?     A,     Yes. 

3.  Did  the  defendant  with  his  hands  tear  the  perinseum  of 
the  plaintiff?     A.     No.  • 

4.  Did  the  defendant  after  the  child's  head  was  born, 
forcibly  pull  the  child  from  its  mother  without  waiting  for 
any  labor- pains  to  assist  in  its  expulsion?     A.     No. 

6.  Was  it  through  any  fault  or  negligence  of  the  defend- 
ant, that  the  perinseum  of  the  plaintiff  was  torn?     A.     No. 

6.  Was  there  any  such  tear  in  the  perinaeum  as  the  ordi- 
nary practice  of  physicians  in  good  practice  required  to  be 
sewed  up?     A.     Yes. 
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7.  Was  the  plaintiflE  injured  by  anything  the  defendant 
did?    A.     Yes. 

8.  Was  there  anything  in  the  treatment  of  the  plaintiff  by 
the  defendant  that  the  ordinary  skill  of  the  medical  profession 
required  defendant  to  do  which  he  did  not  do?     A.     Yes. 

9.  Was  there  anything  done  by  the  defendant  in  his  treat- 
ment of  the  plaintiff,  that  the  ordinary  skill  of  the  medical 
profession  would  have  required  him  not  to  do  ?     A.     Yes. 

10.  Would  it  have  been  any  to  the  advantage  of  the 
plaintiff,  if  the  defend«nt  had  discovered  the  tear  in  plaintiff's 
perinsenm  at  the  time  of  the  birth  of  the  child?     A.     Yes. 

While  the  record  is  quite  voluminous,  the  vital  questions  in 
the  case,  and  the  one  upon  which  the  right  of  recovery  can  be 
alone  placed,  is  the  charge  contained  in  the  eighth  count. 
The  physicians  nearly  all  agree  in  their  testimony,  that  if  the 
rupture  of  the  perinsenm  was  as  extensive  as  claimed,  by 
appellee  reaching  into  and  tearing  the  sphincter  ani,  that 
there  should  have  been  a  more  thorough  examination  made, 
and  a  majority  of  the  medical  experts  testify  in  such  case 
there  should  have  been  stitches  taken  to  bring  the  edges  of  the 
rupture  together,  while  some  of  them  think,  even  under  such 
circumstances,  sewing  would  not  be  necessary. 

But  all  substantially  agree,  that  if  the  rupture  was  no  more 
extensive  than  is  claimed  by  appellant,  and  did  not  involve 
the  sphincter  ani,  then  the  treatment  given  by  appellant  was 
proper;  so  that  in  our  judgment  the  first  and  really  the  con- 
trolling question  is,  did  the  evidence  warrant  the  jury  in 
finding  the  rupture  to  have  been  as  claimed  by  appellee,  viz.: 
that  is,  involving  the  sphincter  ani,  and  therefore  requiring  at 
the  hands  of  appellant  other  and  further  attention  than  he 
gave  it.  Tliere  are  seven  witnesses,  who  testify  upon  this 
subject  from  personal  examination,  two  of  them  appellant  and 
appellee,  before  the  rupture  healed,  and  the  other  five  from 
an  examination  of  the  scars  left  upon  the  person  of  appellee. 

Appellee  was  blind,  but  testified  that  her  sense  of  touch 
had  been  educated  and  developed,  until  she  could  with  her 
fingers  determine  the  direction,  nature  and  length  of  the 
wound  as  accurately  as  one  could  by  sight.     She  says,  some 
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three  days  after  her  child  was  born,  she  felt  snch  a  soreness 
and  misery  that  she  examined  herself.  Coo  Id  tell  with  her 
finger  that  she  was  so  very  mach  swollen;  that  the  laceration 
then  seemed  to  be  two  or  three  times  longer  than  it  {x^ssibly 
could  be.  It  seemed  to  be  all  of  two  inches.  The  scar  (by 
which  we  understand  she  means  the  rupture)  extended  entirely 
back  to  the  anus  and  seemed  to  be  back  to  it — not  through  it, 
but  into  it.  It  seemed  to  extend  into  the  muscle  of  the 
sphincter  ani,  but  not  through  it.  She  also  testified  that  the 
action  of  that  muscle  was  positively  destroyed  for  several 
days;  hadn't  a  particle  of  control  of  it  for  several  days,  per- 
haps two  weeks. 

Mary  J.  Mitchell,  who  had  been  a  nurse  for  several  years, 
waiting  upon  women  in  childbirth,  was  the  mother  of  ten 
children  and  had  delivered  a  good  many  wjomen  without  the 
assistance  of  a  physician^  testified  upon  this  point  that  she  had 
examined  appellee's  private  parts  since  they  had  healed  up — 
how  long  after  the  birth  of  the  child  does  not  appear,  except 
she  says  that  it  was  the  last  term  of  the  Circuit  Court  She 
says :  ''  It  (the  scar)  was  about  one-half  inch  and  then  it  came 
around  in  a  kind  of  a  triangle  like;  both  the  triangle  and  the 
plain  split  would  make  it  about  one  inch.  It  was  healed  up, 
but  still  it  was  open.  Then  there  was  another  place  on  the 
right  side  that  was  torn  and  that  was  grown  up  into  a  kind  of 
gristle  in  the  shape  of  a  bean  and  that  just  kind  of  hung 
there  in  a  kind  of  dungle.  The  scar  is  visible,  is  about  a  half 
inch;  the  open  place  is  about  half  an  inch.  The  scar  looked 
as  if  it  was  to  the  rear  opening,  but  it  had  healed  up.  The 
sQar  is  right  up  to  the  opening." 

Kachel  Coleman  is  a  married  woman  and  has  examined 
appellee  twice  ;  she  says:  '*  She  is  torn  from  one  opening  to 
the  other  about  as  near  as  I  can  tell.  The  scar  looks  about 
a  half  inch  around  toward  the  left  limb.  There  is  a  place 
looks  as  though  it  was  a  half  inch  right  at  the  birth  place. 
Then  there  is  a  place  that  is  about  as  large  as  a  common-sized 
bean  that  never  has  been  healed  up.  The  scar  came  within 
the  thickness  of  a  pencil  or  a  rye  straw  of  the  anus.  There 
is  a  space  of  say  near  a  half  inch  that  did  not  close  up.     The 
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scar  from  one  opening  to  the  other  has  been  healed  up,  but 
the  other,  around  toward  the  left  limb,  it  has  healed,  of 
course,  but  has  not  closed  up.  She  thinks  the  muscle  sur- 
rounding the  rectum  must  have  been  torn  through." 

Angelina  Thompson  is  a  married  woman  and  has  six  chil- 
di*en  and  states  that  she  made  an  examination  at  the  same 
time  the  two  former  witnesses  did,  and  says:  ^* There  is  an 
open  rupture  running  diagonally  from  the  lower  part  of  the, 
birth  place  toward  the  left  limb,  that  is  over  a  half  inch,  and 
from  the  end  of  that  going  toward  the  anus,  there  is  a  scar 
of  iialf  an  inch  ;  between  that  and  the  anus  there  is  no  more 
than  the  thickness  of  a  slate  pencil.  There  is  just  inside  the 
birih  place  on  the  left  side  a  lump  about  the  size  of  a  large 
grain  of  corn,  that  looks  as  if  the  flesh  had  been  torn  and  had 
not  gone  back ;  it  stands  loose." 

Upon  this  question  appellant  testifies  that  on  Monday 
morning,  after  the  child  had  been  born  on  Saturday,  appel- 
lee^s  husband  came  to  him  and  told  him  appellee  wanted  to 
see  him,  that  she  thought  she  was  torn.  He  went  and  made 
an  examination.  He  says:  ^'I  examined  her  and  found  a  light 
lateral  rupture;  my  judgment  then  was  about  a  half  inch,  a 
little  to  the  left.  It  was  a  tear  of  the  vaginal  muscles,  but 
the  sphincter  ani  was  not  torn.  I  introduced  my  finger  into 
the  rectum  to  ascertain  whether  that  was  torn,  and  it  was  not, 
a  id  this  being  a  lateral  rupture,  it  had  a  disposition  to  come 
together  without  stitching.  If  it  had  been  straight  down  and 
involved  the  sphincter  ani,  it  would  have  been  necessary  to 
sew  it,  because  the  muscles  must  be  held  together  to  heal;  but 
it  was  on  the  side,  and  all  you  had  to  do  was  to  put  it  in 
position  to  rest,  and  it  would  heal  itself." 

Dr.  P.  A.  Kemper,  a  graduate  of  Rush  Medical  College, 
and  a  practicing  physician  since  1858,  together  with  Dr.  V. 
H.  Bridges,  a  graduate  of  the  same  scliool  and  with  a  prac- 
tice of  thirty-five  years,  made  an  examination  of  appellee,  just 
when  does  not  appear,  except  that  it  was  just  after  some  for- 
mer trial  of  the  case.     Dr.  Kemper  says: 

"This  was  Sunday  following  the  first  trial.  It  was  about 
12  o'clock.     There  was  light  from  the  south  window.     She 
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was  placed  in  a  chair  before  this  window,  the  parts  were 
exposed,  and  the  iirst  thing  after  examining  the  external 
appearance  was  to  insert  the  linger  into  the  rectum  to  see  if 
the  sphincter  ani  muscle  was  intact  That  was  satisfactory 
and  the  muscle  seemed  to  be  all  right.  The  next  was  to 
examine  the  space  from  the  rectum  to  the  fourchette,  or  birth 
place,  about  one  and  one-half  inches.  That  space  from  the 
fourchette  down,  perhai^sa  scant  three-fourths  of  an  inch,  and 
a  little  laterally,  had  the  appearance  of  having  been  torn  and 
healed  up. 

"  I  then  introduced  the  speculum  into  the  vagina  and  brongh  t 
the  mouth  of  the  womb  within  the  space  of  the  speculum  and 
examined  it  carefully,  as  I  had  been  toid  by  Mrs.  Smith  that 
her  womb  was  considerably  lacerated.  I  found  that  intact 
and  all  right.  I  then  took  a  silver  catheter  about  the  size  of 
an  ordinary  goose  quill  and  introduced  it  into  the  bladder  and 
the  urethra.  Sphincter  would  grip  it  and  hold  it  straight, 
showing  it  was  strong  and  all  right  The  external  parts  were 
all  right.  There  was  a  peculiar  arch  of  the  pelvis.  She  would 
necessarily  have  a  hard  labor  from  the  peculiar  formation  of 
the  pelvic  bone.  Her  pelvic  bones  are  acute.  The  lacera- 
tion was  not  straight  down,  but  a  little  to  the  left.  If  the 
sphincter  ani  was  torn  through  it  would  not  heal  up  itself 
without  being  held  together  by  stitches.  The  sphincter  ani 
of  plaintiff  had  never  been  torn  through.  The  wound  is  no 
longer  than  the  scar.  You  can  not  tell  by  the  scar  how  deep 
the  wound  has  been." 

Dr.  Bridges  says:  "Mrs.  Smith  was  in  a  chair  when  I  went 
over,  in  a  position  to  be  examined.  Dr.  Kemper  had  made 
his  examination,  and  I  found  that  the  sphincter  ani  and  the 
bladder,  so  far  as  I  was  able  to  determine  by  the  introduction 
of  my  finger  in  the  one  and  the  catheter  in  the  other,  the 
sphincters  were  perfectly  intact  My  judgment  is  they  had 
never  been  broken. 

'^  It  was  in  perfectly  normal  condition,  so  far  as  I  was  ab^e 
to  see.  There  was  a  scar;  there  had  been  a  laceration  of  the 
soft  parts  near  the  vaginal  septum  and  the  anus;  it  had 
passed  to  the  left  of  a  direct  line.     The  laceration  was  some- 
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where  near  three-fourths  of  an  inch,  I  think  a  scant  three- 
fourths  from  the  appearance  of  the  scar  and  the  grapiilation. 
There  is  a  scar  to  the  left  of  the  raphe,  which  is  in  every- 
Bodj,  about  one-half  inch  in  length,  probably  a  scant  one-half 
inch,  that  indicates  union  was  had  without  any  suppura- 
tion, just  glued  together,  union  by  first  intention.  It  was  a 
clear,  smooth  scar,  just  such  as  you  would  see  if  a  knife  had 
]ia68ed  through.  Just  at  the  top  of  the  scar  the  surface  would 
indicate  there  had  been  s  »nie  healing  by  granulation,  that  is 
by  the  formation  of  new  tissue.  There  is  a  granulated  sur- 
face that  may  have  been  one-fourth  of  an  inch  and  may  have 
been  leas.  I  am  sure  it  was  not  more  than  a  quarter.  So 
the  rent  was  about  three-fourths  of  an  inch  extending  toward 
the  left. 

'*!  don't  think  the  union  would  have  been  better  wi'li 
a  stitch  than  it  is  now.  1  don't  think  tliere  could  have  bci  n 
any  improvement  There  would  have  been  no  better  union 
with  stitches  than  there  is  now. 

"1  didn't  observe  any  laceration  on  the  right  side.  I  exam- 
ined it  There  was  no  loose  flesh  hanging  there,  nothing 
there  but  what  belonged  there." 

This  was  all  the  direct  evidence  there  was  upon  this  point. 
Some  of  the  physicians  thought  that  the  length  of  the  scar 
as  testified  by  appellee's  witnesses  would  indicate  that  the 
rupture  involved  the  sphincter  muscle,  while  others  were  of 
opinion  that  had  such  muscle  been  seriously  torn,  it  would 
not  have  healed  up  as  it  did  without  having  been  sewed. 

We  have  no  hesitation  in  saying  that  from  an  examination 
of  the  evidence  contained  in  the  records  upon  this  question, 
it  is  very  far  from  satisfying  us  that  appellee  had  any  pre- 
[)onderance  of  testimony,  but  there  were  some  other  circum- 
stances to  which  we  have  not  yet  alluded.  It  was  sought  to 
impair  the  testimony  of  Dr.  Kemper,  first,  by  some  impeach- 
ing questions,  and,  secondly,  by  trying  to  show  that  he  had, 
at  the  instance  of  appellant,  sought  an  opportunity  to  exam- 
ine appellee  and  was  not,  therefore,  entirely  impartial. 

Wo  do  not  care  to  express  any  opinion  upon  the  degree 
that  this  might  detract  from  the  weight  to  be  given  to  his 
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evidence,  for  if  it  appeared  that  the  question  of  the  ex  cnt 
of  the  wound  had  been  fairly  }>a88cd  upon  by  the  jury  unaf- 
fected by  other  matters  which,  we  are  inclined  to  think,  did 
improperly,  and  to  the  prejudice  of  ap()ellant,  enter  into  its 
consideration,  we  should  perhaps  not  feel  warranted  in  inter- 
fering with  their  verdict. 

One  of  the  charges  of  improper  practice  was  the  adminis- 
tration of  morphine  prior  to  the  birth  of  the  cliild,  and  the 
jury  have  specially  found  that  such  administration  caused  an 
injury  to  appellee.  The  only  witness  in  the  entire  record 
who  states  that  it  would  not  be  good  practice  is  Mrs.  Mitehelb 
while  every  physician  whose  attention  is  called  to  the  ques- 
tion, and  there  were  six  of  them,  says  that  under  the  circum- 
stances such  administration  was  proper  and  according  to  good 
practice.  If  the  jury  have  so  utterly  misconceived  and  mis- 
applied the  testimony  upon  this  point,  it  materially  lessens 
our  confidence  in  their  judgment  upon  others;  nor  can  we 
know  how  far  the  jury  may  have  been  influenced  in  their 
general  verdict  by  their  mistaken  views  upon  the  question  of 
the  administration  of  morphine. 

Again,  the  hypothetical  cases  supposed  in  framing  questions 
by  counsel  for  appellee,  to  be  put  to  the  physicians  as  exj^erts, 
were  unfair  and  misleading. 

It  is  true  the  rule  allows  counsel  to  frame  questions  npim 
such  theory  and  upon  such  facts  as  he  may  choose,  leaving  it 
for  the  jury  to  determine  whether  such  supposed  facts  are 
shown  by  the  evidence  or  not,  still,  when  it  is  apparent,  upon 
a  review  of  the  case,  that  such  questions  as  are  asked  have 
had  a  tendency  to  mislead  and  prejudice  the  jury,  they  should 
be  considered  in  determining  whether  a  fair  trial  has  been 
had.  One  of  these  questions  assumed  that  appellant  had  with 
his  fingers,  by  pressing  against  the  perinseum  of  appellee,  torn 
it  before  the  head  of  the  child  was  born,  and  then  when  the 
child^s  head  was  born,  that  appellant,  without  waiting  for 
another  labor-pain,  pulled  the  child  from  the  mother.  Such 
a  theory  was  not  warranted  by  the  evidence.  "No  one  pre- 
tends that  anything  like  that  happened,  except  that  appellee 
in  the  agony  of  child-birth  imagined  it,  which  all  the  physi- 
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cians  say  is  not  at  all  uncommon,  while  appellant  and  the 
nurse,  Mrs.  Smith,  both  say  notliini^^  of  the  kind  happened 
and  the  jury  specially  found  that  no  such  thing  occurred. 

We  refrain  from  further  comments  upon  the  evidence 
because  we  think  this  csiuse  should  go  to  another  jury;  for 
after  a  careful  examination  we  are  convinced  that  there  has 
not  been  a  fair  presentation  of  the  real  qucatiun  to  the  jury, 
but  that  matters  about  which  appellant  has  clearly  not  been 
negligent  and  those  which  maj"  be  regarded  as  debatable,  have 
been  so  mingled  before  the  jury,  as  to  make  it  doubtful,  at 
least,  upon  what  they  finally  placed  their  verdict.  Hence  it 
can  not  be  said  that  the  jury  have,  from  the  evidence,  found 
appellant  guilty  U|X>n  the  eighth  count  of  the  declaration,  the 
only  one,  as  we  think,  in  this  record,  upon  which  a  verdict 
could  rightfully  be  based,  and,  for  that  reason  we  think  the 
court  erred  in  not  setting  aside  the  verdict  and  granting  a 
new  trial.  For  this  error  of  the  court  the  judgment  of  the 
Circuit  Court  will  be  reversed  and  the  cause  remanded. 

JHeversed  and  remanded. 


Matilda  O'Bannon,  Executrix, 

V. 

Darius  L.  Vigus. 

Aptney — Authority — Sc  pe  of— Forgery — Pretnimption  of  Innocence — 
Receipt — Effect  of,  as  Evidence — Requests  to  Fi  d — Questions  of  Law  and 
Fact — Weight  qf  Evidence — Limitations — Fraudulent  Concealment, 

1.  Where  an  aflrent^s  authority  is  limited  to  the  ^ttlement  and  collection 
of  a  claim,  and  he  has  reported  to,  and  fully  settled  with  his  principal  in 
the  matter  of  the  agency,  the  subsequent  indorsement  by  the  former  af^ent 
of  a  check,  in  the  principaPs  name,  though  the  same  woh  given  as  an  install- 
ment on  such  claim,  is  not  only  unuuthorized,  but,  unle^ts  dono  with  the 
intent  of  at  once  taking  the  proceeds  of  the  check  to  the  principal,  criminal. 

2.  The  fact  of  such  criminal  act,  near  the  close  of  a  long  life  of  appar- 
ent integrity,  under  no  special  pressure  of  need  or  greed,  and  in  the  face 
of  great  risk,  is  to  be  judicially  found  only  upon  clear  and  Kitisfactory 
proof.  Something  more  than  a  bare  preponderance  of  evidence,  leaving 
grave  doubt,  is  required. 
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3.  Receipts  in  writini;,  while  evidence  against  the  nigner  of  higb  char- 
acter, are  not  conclusive,  but  are  subject  to  explanation,  correction  or  con- 
tradiction. 

4.  The  weight  to  be  given  to  such  a  receipt  or  admission,  and  the  qu'^s- 
tion  whether  it  has  been  satisfiictorily  explained,  is  for  the  trial  court  to 
decide. 

5.  A  request  to  find,  in  trial  without  a  jury,  that  certain  facts,  if  found 
to  exist,  Would  constitute  such  a  fraudulent  concealment  as  would  prevent 
the  statute  of  limitations  commencing  to  run,  should  be  refused,  it  being  a 
question  of  fact,  not  of  law. 

6.  Ri^quests  to  find,  should  present  propositions  of  law  only,  and  in  no 
case  assume  the  existence  of  any  fact  in  dispute.  Such  propo^^itions  phoulti 
deal  with  the  facts  claimed  only  as  hypothetical,  and  should  state  no  fact 
even  hypothetically,  unless  there  is  evidence  t-ending  to  prove  it. 

7.  When  the  court  is  asked  to  hold  a  proposition  of  law,  based  upon  a 
hypotheticiil  case,  it  should  be  correctly  and  completely  stated. 

8.  It  is  not  error  to  refuse  a  proposition  of  law  already  embodied  in 
another  holding. 

9.  It  is  not  error  to  refuse  a  proposition  of  law  when  there  is  nothing 
in  the  case  calling  for  its  application. 

[Opiuion  filed  February  14,  1890.] 

Appeal  from  the  Circuit  Court  of  Montgomery  County; 
the  Hon.  Jamks  A.  Cbeiguton,  Judge,  presiding, 

Messrs.  Lane  &  Cooper,  R  Mc Williams  and  A.  Thorn- 
ton, for  appellant.  ^ 

Verbal  admissions  ought  to  be  received  with  great  caution. 
The  rei)etition  of  the  statements  of  O'Bannon,  ten  years  after 
they  were  lieard,  is  subject  to  much  imperfection  and  mistake. 
He  may  not  clearly  have  expressed  his  own  meaning,  or  the 
witness  may  have  misconceived  or  misunderstood  him.  With- 
out any  intention  a  word  may  be  forgotten  or  altered,  wliich 
would  change  the  meaning.  Mr.  Greenleaf  says :  "  In  a  some- 
what extended  experience  of  jury  trials,  we  have  been 
compelled  to  the  conclusion,  that  the  most  unreliable  of  all 
evidence  is  that  of  the  oral  admissions  of  the  party."  Green- 
leaf  on  Evidence,  Yol.  1,  Sec.  200;  Bragg  v.  Geddes,  93  111. 
39-60. 

There  was  not  sufiicient  evidence  to  remove  the  bar  of  the 
statute   of   limitation.      "Every   false  affirmation   does   nut 
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amount  to  a  frand.     A  knowledge  of  the  falsity  of  the  repre- 
sentations mast  rest  with  the  party  making  it,  and  he   must- 
use  some  means  to  deceive  and  circumvent."     &.  S.  &  S.  E. 
Ky.  Co.  V.  Kice,  85  111.  408. 

There  is  not  sufficient  proof  that  O'Bannon  knew  the  state- 
ments complained  of  to  be  false;  and  if  he  did  not,  then  fraud 
can  not  be  imputed  to  him.     Tone  v.  Wilson,  81  111.  633. 

Tlie  representations  must  not  only  be  untrue  when  made 
but  they  must  be  known  to  be  so  by  the  person  who  made 
them,  and  they  must  be  such  as  an  ordinarily  prudent  man 
would  rely  upon.  Grier  v.  Puterbaugh,  108  111.  607;  Hol- 
dom  V.  Aver,  110  III.  451;  Mitchell  v.  Deeds,  49  III.  423. 

This  attempt  to  blacken  the  memory  of  the  dead  should 
not  be  looked  upon  with  toleration. 

Fraud,  on  the  part  of  O'Bannon,  has  not  been  clearly  made 
out.  It  can  only  be  inferred  from  doubtful  and  equivocal 
testimony,  and  from  the  absence  of  proofs.  Walker  v.  Car- 
rington,  74  111.  453. 

Messrs.  George  L.  Zink  and  James  M.  Truitt,  for  appellee. 

The  evidence  is  overwhelming  in  support  of  the  proposition 
of  fraudulent  concealment  of  the  cause  of  action,  when 
measured  by  the  rule  announced  by  the  Supreme  Court.  If 
Mr.  O'Bannon  received  appellee's  money,  his  conduct  was 
such  as  to  remove  the  bar  of  the  statute  of  limitations.  When 
this  case  was  before  this  court  on  the  first  appeal,  the  court 
affii*med  the  judgment  of  the  Circuit  Court,  which  was  then 
against  appellee  and  in  favor  of  appellant.  Tou  then  said, 
in  discussing  the  statute  of  limitation:  *'In  such  a  case  the 
statute,  where  it  applies  as  a  rule,  is  pAma  facie  a  just  and 
necessary  as  well  as  a  full  protection,  which  should  be  denied 
only  where  the  cause  of  action  is  both  fairly  proved  and  fairly 
shown  to  be  within  the  exception.  Both  of  these  issues  were 
mnde  and  tried.  We  need  not  say  tliat  the  finding  was  clearly 
right  upon  either;  but  we  are  clearly  of  opinion  there  was 
evidence  sufficient  to  support  it  upon  either."  If  there  is  any 
evidence  to  support  the  findings  of  the  fact  of  the  trial  judge, 
they  will  not  be  disturbed.     Montague  v.  Dongan,  Supreme 
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Court,  Mich.,  12  Western  Hop.  447.  Our  own  courts,  both 
Supreme  and  Appellate,  have  by  a  long  line  of  decisions  he*d 
that  under  the  well  established  practice  in  reviewing  courts, 
tlie  judgment  of  the  lower  court  must  bo  alBrmcd  in  casci 
where  there  is  no  error  of  law,  and  the  facts  have  been  found 
by  a  jury,  on  consideration  of  conflicting  evidence,  and  the 
verdict  is  not  clearly  against  the  preponderance  of  the  evi- 
dence, and  where  they  had  the  witnesses  before  them.  Tlic 
findings  of  fact  by  the  trial  judge  is  entitled  to  at  least  as 
much  weight,  and  must  be  held  at  least  as  conclusive,  as  the 
verdict  of  a  jury.  We  take  it  that  appellee  has  a  good  cat^e 
without  the  testimony  of  Kyan,  and  with  his  testimony  apj^el- 
lee  has  conclusively  shown  that  O'Baimon  got  the  money.  By 
Ryan  we  show  that  he  was  to  get  the  money;  by  tlie  receipt, 
sustained  and  corroborated  by  Miller,  and  all  the  facts  and 
circumstances  of  the  case,  we  show  he  did  receive  the  monej', 
and  having  so  shown,  the  Circuit  Court  committed  no  error 
in  rendering  judgment  for  appellee. 

In  their  brief,  counsel  say :  "  Fraud,  on  the  part  of  O'Ban- 
non,  has  not  been  clearly  made  out  It  can  only  be  inferred 
from  doubtful  and  equivocal  testimony,  and  from  thc/absence 
•of  proofs."  We  quote  from  the  opinion  of  the  Supreme 
Court,  Vigus  V.  O'Bannon,  118  III.,  bottom  of  page  347,  where 
th^iy  say:  "In  the  investigation  of  a  charge  of  fraud,  courts 
should  be  liberal  in  the  receipt  of  evidence  tending  to  dis- 
close the  true  nature  of  the  transaction.  Very  slight  circum- 
stances, apparently  trivial  in  themselves,  when  joined  with 
other  facts,  may  afford  irrefragable  proof  of  fraud."  Bigeluw 
on  Frauds,  476;  Bump  on  Fraudulent  Conveyances,  Sees.  541, 
560. 

What  circumstances  will  amount  to  proof  of  fraud  can  never 
be  matter  of  general  definition.  The  legal  test  is  the  suffi- 
ciency of  the  evidence  to  satisfy  the  understanding  and  con- 
science of  the  jury.  Fraud  need  only  be  proved  like  any 
other  material  fact.  Carter  v.  Gunnels,  67  III.  270;  Bullock 
V.  Narrott,  49  III.  62. 

And  when  the  circumstances  proved  are  so  strong  as  to  pro- 
duce conviction  of  the  truth  of  the  charge,  although  there 
m:iy  remain  some  doubt,  then  it  is  proved.     This  is  believed 
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to  be  the  extent  of  the  rule  that  fraud  must  be  proved.     Bry- 
ant V.  Simoneau,  51  111.  324. 

Pleasants,  J.  This  case  has  been  before  this  court  and 
tlie  Supreme  Court  on  the  record  of  a  former  trial,  and  their 
respective  opinions  are  reported  in  19  111.  App.  241,  and  118 
111.  334.  Although  quite  fullj  stated  in  each  of  them,  a 
restatement  of  it  here  seems  necessary  to  an  intelligible  pres- 
entation of  our  views  upon  the  record  as  it  now  stands. 

It  was  a  c^aim  tiled  June  30,  1884,  in  the  County  Court  of 
Montgomery  County  against  the  estate  of  appellant's  testator 
for  $3,000,  charged  to  have  been  collected  by  him  in  1875, 
for  appellee,  on  a  policy  of  in^iurance  upon  his  mother's  life; 
and  to  avoid  the  bar  of  the  statute  of  limitations,  it  was  fur- 
ther charged  that  the  fact  of  such  collection  was  fraudulently 
concealed — that  appellee  did  not  discover  his  alleged  cause  of 
action  until  late  in  1883,  and  could  not,  by  reasonable  dili- 
gence, have  discovered  it  sooner.  The  policy  was  issued  by 
the  Protection  Life  Insurance  Company  of  Chicago,  May  22, 
1872.  for  85,000,  payable  to  appellee  within  ninety  days  after 
proof  of  death  received.  The  insured  died  October  12th, 
proof  thereof  was  submitted  November  28th,  an  1  approved 
December  16th,  all  in  1874.  Early  in  January,  1875,  O'Ban- 
non,  at  the  request  of  appellee,  took  the  policy  to  Chicago  to 
settle  and  collect  the  claim  thereon.  Upon  his  return  a  few 
days  thereafter,  he  delivered  to  appellee  the  company's  check 
OD  the  Fidelity  Savings  Bank  and  Safe  Depository  of  Chicago, 
dated  January  5,  1875,  and  payable  to  appellee,  for  $1,000, 
and  its  note  of  the  same  date  at  sixty  days,  for  the  further 
sum  of  $1,000.  He  then  told  appellee  that  this  was  all  he 
could  get;  that  the  company  resisted  the  claim  on  the  ground 
of  alleged  misrepresentations  of  the  health  of  the  insured,  and 
that  only  through  the  personal  friendship  of  his  old  acquaint- 
ance, A.  W.  Edwards,  the  secretary  and  manager  of  the  com- 
pany, he  had  been  able  to  get  the  (2,000  as  a  compromise. 
Appellee  was  then  but  a  little  past  his  majority,  had  lost  his 
father  many  years  before,  and  his  relations  to  O'Bannon  had 
long  been  as  nearly  as  possible  those  of  a  son.  On  his  advice 
he  accepted  the  check  and  note  as  payment  in  full,  and  signed 
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a  receipt  to  that  effect,  which  was  iinniediatelj  sent  to  the 
company,  and  was  received  by  it  on  the  9th.  It  was  expressed 
to  be  a  receipt  of  payment  **  in  full  of  all  demands  under  the 
policy''  therein  specified,  without  stating  any  amount;  was 
dated,  like  the  check  arid  note,  on  the  5th,  and  had  been  drawn 
up  by  the  secretary  himself,  in  the  company's  office  at  Chi- 
cago. 

Appellee  never  received  anything  more  on  the  claim.  But 
on  the  4th  of  March  following,  a  check  of  the  company  was 
drawn  on  the  same  bank,  payable  to  him  and  on  account  of 
said  insurance,  for  83,000,  which  check  was  returned  by  the 
bank  paid,  late  in  June,  and  was  then  placed  by  Mr.  Terpenny* 
the  company's  bookkee^Ksr,  in  its  vault  with  the  other  papers 
relating  to  the  ease.  And  that  was  the  last  that  was  shown, 
or  so  far  as  appears,  is  known  of  that  check.  In  August, 
1877,  the  company  failed  and  its  affairs  went  into  the  hands 
of  a  receiver.  All  the  other  pa|)er6  relating  to  this  claim 
were  in  their  ])roper  place,  but  this  check,  carefully  searched 
for,  was  never  found.  Edwards  had  control  of  the  vault, 
though  others  in  the  ofSce  also  had  access  to  it  until  the  fail- 
ure, lie  removed  to  Fargo,  Dakota,  in  1879.  Tliere  his 
deposition  was  taken  in  behalf  of  appellee,  but  was  read  in 
evidence  by  appellant.  In  that  remarkable  statement  he 
denies  all  recollection  of  any  settlement  or  even  of  the  exist- 
ence of  this  claim.  Checks  of  the  company  were  always 
signed  by  the  president,  if  he  was  there,  but  the  president 
remembers  nothing  of  this  one.  By  whom  it  was  signed,  how 
and  by  whom  indorsed,  when  and  to  whom  paid,  and  when, 
how,  why  or  by  whom  absti*acted,  are  all  matters  about  which 
there  is  not  a  syllable  of  direct  proof.  But  it  was  drawn  by 
the  bookkeeper  by  direction  of  the  secretary,  and  delivered 
to  him  on  the  day  of  its  date,  and  he,  so  far  as  is  shown,  was 
last  in  possession  of  it  before  its  presentation  for  payment. 
On  the  4rth  of  March,  the  day  of  its  date,  as  on  the  5th  and 
6th,  and  generally  before  and  for  some  months  afterward, 
O'Bannon  was  at  Raymond,  in  Montgomery  county,  as  ap- 
pears by  entries  in  his  handwriting  on  the  books  of  the  store 
there,  though  there  were  some  days,  and  in  some  instances 
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several  consecutive  da3'8,  on  which  no  such  entries  were  made, 
and  nothing  was  shown  to  £x  his  whereabouts  at  those  times. 
There  was  evidence  tending  to  prove  he  was  at  Cliicago  in 
April  or  May,  or  early  in  June,  but  none  that  he  ever,  after 
he  returned  the  receipt  from  appellee — which  was  probably 
on  the  8th  of  January — had  any  communication,  direct  or 
indirect,  with  the  insurance  company  or  the  bank  mentioned, 
or  with  any  officer  or  agent  of  either,  excepting  only  his 
alleged  admission  to  the  witness,  Miller,  to  be  considered 
hereafter.  In  the  summer  following  he  removed  from  Ray- 
mond to  Litchfield,  in  the  same  county,  where  he  had  for- 
merly resided  and  still  owned  a  large  amount  of  property. 

For  some  time  after  the  failure  of  the  company,  the  man- 
agement of  its  aifairs  by  Edwards  was  the  subject  of  much 
and  severe  animadversion.  Among  the  incidents  growing 
out  of  it  was  a  suit  brought  by  him  against  a  ITargo  news- 
paper company  for  libel.  In  that  suit  the  deposition  of 
appellee  was  taken  on  behalf  of  the  defendant,  at  Chicago,  in 
October,  1883,  and  while  there  on  that  occasion,  he  was  in- 
formed by  Mr.  Terpenny  that  the  company  had  actually  paid 
$5,000  on  his  policy,  and  that  a  receipt  for  that  amount,  in- 
dorsed thereon,  was  signed  by  O'Bannon  for  him.  This 
information  seemed  to  surprise  him  greatly,  but  he  could  not 
then  believe  his  old  friend  had  so  wronged  him.  In  the 
deposition  just  referred  to,  he  testified  with  emphasis  to  his 
unblemished  reputation,  and  to  his  own  implicit  faith,  founded 
on  personal  knowledge  and  experience,  in  his  integrity  and 
friendship.  O'Bannon  was  then  on  his  death-bed,  and  died 
on  the  loth  of  the  next  month,  in  the  ccmnty  of  Montgomery, 
at  the  age  of  about  seventy-five  years.  During  the  last 
thirty  years  he  had  resided  and  done  business  in  that 
county,  and  had  accumulated  thereby  an  independent  fortune 

Appellee  tiret  brought  a  suit  against  Edwards  for  the 
recovery  of  this  $3,000  and  interest;  but  afterward,  whether 
because  he  then  sa^v  no  way  to  avoid  the  effect  of  this  receipt 
as  a  defense  for  him,  or  for  what  other  reason,  if  any,  does 
not  appear,  dismissed  it,  and  filed  the  claim  herein  as  above 
stated.     If  it  had  any  foundation  in  fact,  then  this  old  man,  of 
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established  reputation  for  honesty,  who  had  no  need  of  the 
nionej,  who  had  contributed  to  the  proof  of  appellee^s  title  to 
it,  who  as  a  friend  had  undertaken  to  collect  it  for  him,  and 
who  through  so  many  years  had  been  unfailingly  faithful  and 
generous  to  him,  had  at  last  betrayed  liis  trust  and  by  the 
basest  of  frauds  robbed  him  of  $3,000,  sacred  as  the  insurance 
upon  his  mother^s  life;  had  lived  for  nearly  nine  years  there- 
after with  the  burden  of  this  crime  upon  his  conscience  and 
its  fruit  in  his  pocket,  on  terms  of  unbroken  intimacy  with 
his  victim  and  his  family  and  in  the  unabated  esteem  of  his 
neighbors,  and  died  without  a  sign  of  remorse  or  guilt  The 
County  Court  disallowed  it,  the  Circuit  Court,  on  appeal, 
trying  the  case  without  a  jury,  also  disallowed  it;  and  this 
court,  on  further  a))pcal,  affirmed  that  judgment,  as  well  sup- 
ported by  the  evidence,  notwithstanding  certain  rulings  which 
were  recognized  as  erroneous,  but  for  reasons  stated  deemed 
immaterial. 

Tiie  principal  issue  of  fact  was  whether  O'Bannon  ever 
received  from  the  insurance  company  on  account  of  the  policy 
in  question,  anything  more  than  its  check  and  note  of  Janu- 
ary 5th,  which  he  delivered  to  appellee.  If  he  did,  it  is  con- 
ceded he  must  have  received  it  by  the  check  of  March  4th. 
That  check  was  made  payable  to  appellee  or  his  order.  It 
was  not  indorsed  by  him  nor  by  his  authority.  We  thought 
the  theory  of  apj^llee's  case,  which  was  that  O'Baimon 
indorsed  it,  imputed  to  him  the  crime  of  forgery.  Counsel 
now  say  the  Supreme  Court  held  it  was  not  forgery.  The 
assertion  is  unwarranted.  What  the  Supreme  Court  said  was^ 
that  he  '*  may  "  have  signed  appellee's  name  to  it  "  in  the 
same  way  and  under  the  same  &n])po6ed  authority  as  he  signed 
such  name  to  the  receipt"  on  the  i)olicy.  Upon  such  a  ques- 
tion we  necessarily  form  our  own  conclusions  from  the  evi- 
dence alone,  and  feel  at  liberty  still  to  insist,  with  all  due 
respect,  that  upon  the  undisputed  facts,  even  the  largest  char- 
ity must  deny  him  the  benefit  of  such  a  supposition.  His 
agency  and  authority  were  limited  to  the  settlement  and  col- 
lection of  the  claim.  On  the  8th  of  January  he  had  fulfilled 
his  mission  and  returned.  On  that  day  he  settled  with  ap]"e^- 
Ice,  fully  and  finally,  the  matter  of  his  agency — delivered  o\er 
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to  him  all  that  he  had  collected,  reported  it  as  all  he  couM 
collect,  took  a  receipt "  in  full  of  all  demands  under  tlie  policy  " 
and  transmitted  it  to  tlie  company.  That  was  the  end  of  the 
business,  and  therefore,  of  his  agency  and  authority  in  the 
premises,  and  he  knew  it;  for  he  was  a  man  of  intelligence 
and  large  business  experience.  Slu)rt  v.  Millard,  68  111.  292. 
Hence,  if  on  the  4th  of  March,  or  afterward,  he  indorsed  that 
check,  as  accent  or  otherwise,  he  must  have  known  it  was  not 
only  nnautliorized,  but  criminal,  unless  he  then  intended  to 
carry  tlie  proceeds  straight  to  appeMee  and  thus  obtain  his 
ratification.  But  the  theory  of  appellee's  case  excludes  the 
idea  of  such  intention.  His  counsel  now  c^aim,  and  quote  from 
their  former  argument  to  show  they  always  believed  beyond 
a  doubt,  that  the  money  was  obtained  on  this  check  by  a  fraudu- 
lent conspiracy  of  O'Bannon  and  Edwards  to  deprive  him  of 
it  If  he  made  it,  wo  must  think  it  was  a  "falsely  making  of 
*  *  *  an  indorsement  of  *  *  *  a  draft  or  order  for 
money  *  «  *  with  intent  to  defraud  "  the  insurance  com- 
pany or  the  appellee,  which  the  statute  declares  to  be  forgery ; 
and  that  the  Supreme  Court,  upon  this  point,  was  not  fully 
informed  as  to  the  facts.  The  claim  of  appellee,  then,  charged 
the  dead  with  actual  fraud,  involving  a  high  crime.  The  fact 
of  such  a  la]ise,  so  near  the  close  of  a  long  life  of  apparent 
integrity,  under  no  special  pressure  of  need  or  greed,  and  in 
the  face  of  sucli  risks,  is  to  be  judicially  found  only  upon  clear 
and  satisfactor}'  ])roof. 

In  Walker  v.  Carrington,  74  111.  453-4,  the  Supreme  Court 
say,  that  whore  such  a  charge  is  made  long  after  the  facts  on 
which  it  rests  transpired,  and  the  party  charged  is  dead,  these 
circumstances  ai-e  "quite  important"  in  determining  whether  it 
has  been  "sufficiently  proved,"  and  make  their  own  the  follow- 
ing language  of  Judge  Story  in  Prevot  v.  Gratz,  6  Wheat.  497-8: 
"Fraud  or  breach  of  trust  ought  not  lightly  to  be  imputed  to 
the  living,  for  the  legal  presumption  is  the  other  way;  and  as 
to  the  dead,  who  are  not  here  to  answer  for  themselves,  it 
would  be  the  height  of  injustice  and  cruelty  to  disturb  their 
ashes  and  violate  the  sanctity  of  the  grave,  unless  the  evidence 
of  fraud  be  clear,  beyond  a  reasonable  doubt. " 

You  XXXII   31 
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It  is  conceded  that  the  insni-ance  company  paid  on  this 
policy,  in  parcels,  the  fall  sam  of  $5,000 — $2,000  on  its  note 
and  check  of  January  5th,  which  it  delivered  to  O'Bannon  and 
he  turned  over  to  appellee,  and  $3,000  on  its  check  of  March 
4tli,  to  somebody  not  shown,  no  part  of  which  was  ever 
received  by  him.  The  controversy  here  rebates  solely  to  the 
latter  sum,  and  the  principal  question  of  fact  is  whether 
O'Bannon  got  it  or  is  responsible  to  ap^x^llee  for  it.  The 
evidence  relied  on  to  prove  that  he  did,  as  presented  in  the 
former  record,  consisted  of  (1)  the  receipt  indorsed  on  the 
policy  as  follows:  "Received  of  the  Protection  Life  Insurance 
Company  five  thousand  dollars,  being  the  amount  in  full  on 
the  within  policy;"  which  was  signed  in  the  handwriting  of 
O'Bannon  "D.  Vigus  by  R  W.  O'Bannon;"  (2)  the  testi- 
mony of  Elias  W.  Miller  that  in  April  or  May,  1875,  O'Ban- 
non told  him  he  had  collected  $5,000  on  the  policy;  and  (3) 
alleged  representation  by  O'Bannon  to  Vigus  and  others, 
when  he  returned  from  Chicago  in  January,  that  he  had  there 
seen  letters  to  tlie  company  from  a  brother  and  sisters  of  the 
insured,  named,  stating  that  she  had  died  of  cancer  with 
which  she  was  afflicted  before  the  policy  was  issued;  which 
representation,  if  made,  is  admitted  to  have  been  false — ^no 
such  letter  or  letters  having,  in  fact,  been  written. 

Receipts  in  writing,  being  apparently  deliberate  admissions 
of  the  fact  recited,  are  evidence  thereof  against  the  signer,  of 
a  highly  satisfactory  character.  Every  man  of  common  sense 
knows  that.  They  are  given  and  taken  for  that  reason,  and 
for  that  only,  and  every  man  gives  and  takes  them.  They 
are  so  satisfactory  that  not  every  man  knows  they  are  not 
conclusive.  But  the  law  is  that  they  are  not.  They  may  be 
explained,  corrected,  contradicted  or  in  any  way  impeached, 
directly  or  circumstantially,  by  other  writings  or  by  parol, 
just  as  a  verbal  admission  may  be;  and  experience  abundantly 
shows  the  wisdom  of  this  law. 

In  this  case,  if  the  receipt  in  question,  when  signed,  at 
whatever  time,  was  in  blank  as  to  the  amount,  that  fact  would 
make  it  worthless  as  evidence  to  charge  O'Bannon  with  any 
sum  whatever.     Or,  if  it  was  signed  at  any  time  before  the 
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check  of  March  4th  was  issued,  then  also,  although  it  may 
have  been  filled  out  when  signed,  it  was  worthless;  for  up  to 
that  time  it  is  certain  that  he  had  not,  in  fact,  received 
$5,000  or  anything  representing  that  sum,  nor  anything  what- 
ever on  the  policy  except  the  check  and  note  of  January 
5th. 

It  boi*e  no  date,  but  the  proof  was  that  it  was  written  by  ^ 
Mr.  Terpeuny  and  delivered  to  Edwards  on  the  5th  of  Jan- 
uary, at  the  same  time  with  the  check  Mud  note  of  that  date; 
that  by  direction  of  Edwards  he  left  a  blank  for  the  amount, 
and  that  at  some  unknown  time  afterward,  the  words  *'five 
thonsand''^  were  inj-erted  in  the  handwriting  of  Edwards. 
The  Supreme  Court  said  there  was  evidence  tending  to  show 
that  these  words  and  the  signature  •'  were  written  with  the 
same  ink  and  at  the  same  time,"  but  we  think  this  was  a  mis- 
take as  to  the  time.  Mr.  Terpenny  was  of  opinion  that  they 
were  in  the  same  kind  of  ink,  a  kind  used  by  Edwards  and 
different  from  that  used  by  himself;  but  he  ventured  no  fur- 
ther. He  must  have  been  a  reckless  witness  to  have  under- 
taken to  say,  after  the  lapse  of  ten  years,  from  mere  inspection, 
whether  they  were  written  at  the  same  time  or  at  different 
times  in  the  short  period  between  January  5th  and  March 
4th.  And  further,  if  this  court  was  right  in  Collins  v. 
Crocker,  15  111.  App.  107,  the  question  was  not  the  subject  of 
expert  testimony,  nor  was  Terpenny  an  expert. 

We  believed,  from  the  evidence,  that  O'Bannon  signed  it  in 
Vank  as  to  the  amount,  on  the  5th  day  of  January,  1875,  and 
upon  what  he  intended  as  a  compromise  and  final  settlement  of 
the  claim  under  the  policy.  This  evidence  may  be  classified 
as  relating  to  (1)  the  object  of  O'Bannon's  mission;  (2)  to 
what  was  in  fact  done  in  the  course  of  it,  and  (3)  to  the 
understanding  of  those  concerned  as  to  its  effect. 

Appellee  had  been  long  employed  in  the  store  of  R.  W. 
(yBannon  <fe  Son  (John  D.  O'Banpon).  He  was  then  about 
twenty-three  years  of  age  and  was  looking  to  an  interest  in 
the  business.  To  obtain  it  he  needed  money.  This  he  had 
expected  from  insurance  on  his  mother's  life.  He  was  im- 
patient to  get  it  at  once  upon  submission  of  proof  of  her  death 


484  Appellate  Courts  op  Illinois. 

Vol..  32.]  O'B.mnon  v.  Vigroi. 

although  it  was  not  dae  until  ninety  dajs  thereafter.  Bat 
the  cuinpanj  for  some  other  reason  hesitated  to  pay.  In  fact 
it  claimed  that  the  policy  had  la^ised,  and  had  been  reinstated 
only  upon  condition  and  assurance  that  her  health  was  as  good 
as  when  it  was  originally  issued;  that  though  it  had  received 
such  assurance,  it  was  in  possession  of  evidence  that  in  the 
meantime  slie  had  been  materially  injured  in  a  fall  in  Litchlield, 
for  which  she  brought  suit  against  the  city  and  recovered 
damages.  Correspondence  by  mnil  proving  unsatisfactory,  it 
was  determined  that  John  D.  O'Bannon  should  go  up  to  Ciii- 
cago  and  in  person  endeavor  to  arrange  the  matter;  but  finally) 
apprehending  that  it  might  be  necessary  or  expedient  to  sub- 
mit to  sonie  compromise,  it  was  suggested  that  his  father, 
who  had  long  been  acquainted  with  Edwards,  could  get  better 
terms,  and  therefore  he  undertook  it.  He  went  not  only  to 
settle,  but  to  collect  the  claim.  Wliat  appellee  wanted,  and 
wanted  at  once,  was  money,  or  what  would  be  pi-esently  avail- 
able as  a  means  of  raising  it.  He  wanted  all  he  could  get, 
and  to  get  it  at  once  was  prepared  for  a  compromise  on  the 
amount,  if  found  necessary.  With  this  object  and  under- 
standing O^Bannon  reached  Chicago  on  Monday,  winch  was 
the  4th  of  January,  an  1  on  that  day  entered  upon  his  negotia- 
tion with  Edwards.  On  the  5th  they  had  come  to  some 
agreement.  That  it  was  a  compromise  and  final  settlement 
for  less  than  the  full  amount  of  the  policy  is  highly  probable 
from  the  facts  that  a  compromise  was  anticipated  by  the  claim- 
ant and  his  agent ;  that  nothing  was  then  due  by  the  terms  of 
the  policy,  nor  would  be  for  nearly  three  months;  that  the 
note  and  check  tor  $1,000  each,  and  the  receipt  on  the  back  of 
the  policy  in  full  (though  blank  as  to  the  amount)  were  then 
drawn  up  by  Terpenny  and  delivered  to  Edwards,  while 
O'Bannon  was  in  the  oflBce;.  that  tlie  reciiipt  in  full,  to  be 
signed  by  appellee,  was  also  then  pre|»ared  by  Edwards;  tliat 
the  note  and  check  and  receipt  from  appellee  were  then 
delivered  to  O'Bannon  and  the  policy  was  by  him  surrendered 
to  Edwards;  that  Terpenny,  though  he  continued  to  be  the 
bookkeeper  of  the  company  and  in  the  office  with  Edwards 
until  its  failure  in  August,  1877,  never  saw  O'Bannon  again; 
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and  that  the  entries  he  then  made  on  his  books  showed  noth- 
ing more  than  the  check  and  note  of   that  date  as  paid  or 
^iven  on  acconnt  of  this  claim,  and  that  the  note  was  for  the 
"balance  due"  thereon.     He  testified  that  he  made  his  entries 
generally  according  to  direction  or  information  from  Edwards, 
and  could  not  account  for  that  of  the  note,  as  for  the  balance 
due,  except  upon  the  supposition  of  his  understanding  at  the 
time   that  the  check  and  note  were  a   settlement   in   full. 
Edwards  himself  testified  that  it  was  the  practice  of  the  com- 
pany, when  it  settled  a  claim,  to  pay  at  once  all  that  was  to  be 
paid,  whether  in  cash  or  note,  or  both,  and  that  the  transac- 
tion of  January  6th,  as  shown  by  the  papers  and  entries  of 
that  date,  indicated  a  settlement  in  full  for  $2,000.     Mr.  Hill- 
iard,  the  president,  also  testified  that  though  he  had  no  inde- 
pendent recollection  of  these  transactions  and  could  not  tell 
just  how  he  got  the  understanding,  he  had  always  known  of 
this  claim  as  one  that  had  been  compromised. 

Both  Edwards  and  O'Bannon  were  intelligent  businessmen. 
It  is  not  to  be  supposed,  without  proof,  that  the  company's 
check  and  note  for  $2,000  were  delivered  without  taking  a 
receipt  therefor.  The  one  in  question  was  prepared  when 
they  were  delivered,  and  must  have  been  intended  to  be 
signed  by  O'Bannon  as  the  agent  who  received  them,  since 
another  was  also  prepared  to  be  signed  by  the  absent  princi- 
pal. There  is  no  pretense  of  proof  that  he  ever  signed  bluv 
other;  and  hence  the  inference  is  almost  irresistible,  that  he 
signed  tliis  at  the  time  he  received  them.  Ifor  is  it  to  be 
supposed,  in  the  absence  of  proof,  that  O'Bannon  signed,  as* 
agent,  a  receipt  in  full  while  so  large  a  balance  as  $3,000  was 
yet  to  be  received.  If  more  than  the  $2,000  was  intended  to 
be  paid,  no  reason  appeal's  why  the  note  given  was  not  drawn 
to  include  it,  or  another  given  for  it.  For  Edwards  knew  that 
this  loss,  according  to  the  course  of  business,  would  go  into 
the  February  assessment;  that  there  were  over  eight  thousand 
members  liable  to  contribution ;  that  five  thousand,  under  the 
rule,  would  require  an  assessment  for  the  full  amount,  if  the 
full  amount  waste  be  paid;  and  that  the  call  would  be  payable 
within  thirty  days.     It  was  in  fact  issued  on  February  4th,  and 
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60  was  due  eome  days  before  the  note  which  was  given  would 
mature.  He  therefore  knew  the  com  pan  j  would  be  as  readj 
at  that  time  to  pay  a  note  for  $4,000  as  one  for  $1,000.  And 
O^Banuon  knew  that  appellee  wanted  money  or  what  would 
enable  him  at  once  to  raise  it. 

The  fact,  if,  as  we  believed,  it  was  a  fact,  that  the  receipt, 
though  expressed  to  be  in  lull,  was  blank  as  to  the  amount, 
awakened  in  our  minds  no  serious  suspicion.     The  policy  was 
to  be  retained  by  £dwards.     Delivering  the  note  and  check, 
he  should  have  a  receipt.     Except  as  to  the  blank,  the  one 
indorsed  on  the  policy  was  in  the  form  generally  used  upon  a 
settlement,  and  in  the  usual  place.     O'Bannon  intended  and 
expected  the  $2,000  to  be  accepted  as  in  full.     But  being  so 
much  less  than  the  amount  of  the  policy,  and  perhaps  so  much 
less  than  he  and  appellee  had  hoped,  he  did  not  assume,  or 
Edwards  was  not  satistied  of  his  authority,  to  make  a  iinal 
and  absolute  settlement  for  that  amount,  as  appears  by  the 
preparation  of  another  receipt  to  be  signed  by  appellee  in 
person.    Being  referred  to  him  he  might  insist  on  more,  or 
a  lawsuit  as  the  alternative.     Tlie  true  amount  to  be  inserted 
was  therefore  not  yet  absolutely  certain.     O'Bannon  might 
well  presume  that  when  so  ascertained  that  amount  would  be 
inserted;  and  if  not,  being  in  fact  I'eceived  as  in  full,  it  would 
be  immaterial  to  him  and  his  principal,  whether  any  or  what 
amount  should  be  inserted.     Under  the  circumstances,  theH; 
we  saw  nothing  strange  in  his  signing  the  receipt  in  blank  as 
to  the  amount,  but  rather  the  thing  to  be  expected  of  a  man 
unconscious  of  wrong  on  his  own  part  and  without  a  doubt  of 
the  honesty  of  Edwards.     A  guilty  or  suspicious  one  would 
have  been  more  apt  to  hesitate  or  refuse.     It  must  be  con- 
ceded that  this  array  of  facts  strongly  tended  to  prove  that 
O'Bannon  signed   the  receipt  while  it  was  blank  as  to  the 
amount,  and  when  he  had  received  nothing  more  than  the 
check  and  note  for  $1,000  each.     If  it  warrants  the  belief  of 
eitlier,  it  fully  explains  and  overcomes  the  receipt,  and  any 
liability  of  his  estate  on  the  claim  of  appellee  must  be  estab- 
lished by  other  and  wholly  independent  evidence. 

It  should  be  further  observed  that  every  one  of  these  facts 
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fully  appeared  in  the  case  in  chief  as  presented  by  the  claim- 
ant, oot  of  the  mouths  of  his  own  wituesses  and  by  docu- 
mentary evidence  introduced  by  him.     Thus  the  receipt  hero 
relied  on,  as  })resented  to  be  met  by  the  defense,  was  already 
impeached,  and  by  the  party  presenting  it.     It  was  impeached 
if  not  on  its  face,  by  the  res  geatm  of  which  it  was  a  part 
And  it  was  presented  to  cliarge  with  fraud  and  crime  one  who 
was  in  his  gitive,  who,  when  living,  knew  the  facts,  but  being 
dead  could  not  testify  himself  nor  guide  to  other  sources  of 
information.     Such  being  the  state  of  the  case  and  of  the  evi- 
dence on  this  point,  the  Circuit  Court  was  asked  to  hold  as 
the  law  applicable  to  it  the  following  proposition:     '*Tlie 
court  holds  that  the  receipt  indorsed  on  the  back  of  the  pol- 
icy of  insurance  in  evidence  in  this  case,  the  signature  to  the 
aame  being  admitted  to  be  in  the  handwriting  of   the  sad 
O^Bannon,  is  evidence  of  a  satisfactory  character  that  the  suid 
O'Bannon  received  the  amount  of  money  in  said  receipt  spec- 
ified, and  that  to  do  away  with  its  force  the  testimony  sliould 
be  convincing,  and  the  burden  of  proof  to  explain  or  contra- 
dict said  receipt  rests  on  the  defendant."     The  Circuit  Court 
refused  to  so  hold  and  we  held  that  the  refusal  was  not  error. 
But  the  Supreme  Court,  after  referring  to  certain  circum- 
stances in  proof  as  tending  respectively  to  substantiate  and  to 
conti*adict  the  recital  contained  in  the  receipt,  said  that  while 
"It  was  the  province  of  the  trial  court  to  decide  upon  the 
value  of  these  circumstances,  as  evidence,  and  also  to  pass 
upon  all  tlie  other  facts  in  the  case,"  it  was  at  the  same  time 
the  duty  of  that  court  to  "apply  proper  rules  of  law  in  deter- 
mining what  weight  should  be  given  to  the  receipt  introduced, 
and  what  kind  of  proof  should  be  required  to  overcome  it, 
and  what  party  sht)u1d  assume  the  burden  of  explaining  and 
contradicting  it;"  and  because  the  language  of  the  proposi- 
tion was  almost  identical  with  that  used  by  that  court  in  Win- 
chester V.  Qrosvenor,  44  111.  425,  and  subsequently  approved 
in  Bosenmueller  v.  Lampe,  89  III.  212,  held  that  its  refusal 
was  error. 

We,  too,  held  the  opinion  thus  expressed,  as  to  the  province 
and  duty  of  the  trial  court     We  also  held,  however,  that  this 
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proposition  did  not  lay  down  any  rule  of  law,  proper  or  im- 
proper, to  be  applied  by  the  trier  in  determinin*^  wlmt  weight 
sIioTild  be  given  to  the  recci[)t,  but  assumed  to  determine  it 
for  bim  absolutely ;  that  testimony  tending  to  do  away  with 
its  force  and  more  or  less  convincing,  was  already  in  the  eat^e 
on  the  plaintiff's  side,  and  if  sufficient — of  which  the  trier  was 
the  exclusive  judge — there  was  no  such  burden  resting  u|>on 
the  defendant.     The  paper  in  question  was  not  a  record  nor  a 
contract,  but  only  an  admission  which,  whether  written  or  ver- 
bal, is  from  its  nature  open  to  explanation  and  contradiction; 
and  we  then  knew  of  no  law 'that  prescribed  the  weight  to  be 
given  by  the  trier  to  any  such  evidence  in  a  given  case.      On 
the  contrary,  wo  understood  it  to  bo  settled  that  the  court 
could  not  proi)er1y  say  of  such  evidence,  as  matter  of  law,  that 
it  was  even  prima  fade  of  any  particular  weight  or  character, 
but  at  most  only  that  it  tended  to  prove  the  issue,  and  hence, 
that  in   this  case  it   was   for   the   trier  alone  to  determine 
whether  or  how  far  this  receipt  was  or  was  not  of  a  satisfac- 
tory character,  and  whotlier  or  how  far  the  explanatory  evi- 
dence was  or  was  not  convincing.     With  such  right  and  duty 
of  tlie  trier  the  proposition  asked  can  not  be  reconciled.     It 
does  not  state  that  admissions  against  one's  interest  \8  prima 
facie  evidence  of  a  satisfactory  character,  or  that  receipts  or 
admissions  in  writing  are  even  more  satisfactory  than  those 
that  are  verbal,  nor  anything  in  the  nature  of  a  rule  for  deter- 
mining the  weight  of  evidence ;  but  declares,  absolutely,  that 
this  particular  receipt  is  inlaw  evidence  of  a  satisfactory  char- 
acter that  O'Bannon  received  $5,000,   which  can   be  over- 
come  only   by    convincing  proof    to   be   })roduced   by    the 
defendant.     The  eases  cited  from  44  and  89  111.  do  not  seem 
to  us  to  sanction  such  an  instruction.     lA   neither  was  any 
question  of  law  involved.     The  court,  as  was  its  duty  under 
the   statute  then  in  force,  was  reviewing  the  finding  upon 
the  evidence,  and  as  triers,  determined  in  each  case  that  it  was 
wrong — being  against  receipts  which  were  not  overcome;  and 
in  tliat  connection  they  said   of  receipts   in   general  what 
is  here   said   of  this  particular  receipt     Thus,   as  a  court 
they  declared  the  rule,  and  as  triers  found  the  receipts  in  evi- 
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dence  to  be  in  fact  within  it.    But  they  have  more  than  once 
pointedlj  declared  it  a  perversion  of  their  language,  so  used, 
to  embody  it  in  instructions  to  govern  triers  in  other  casep. 
And  if  the  opinion  in  this  case  is  to  be  un  lerstood  as  an- 
nouncing a  different  view  and  authorizing  trial  courts  to  in- 
struct or  hold  as  law  that  any  specific  evidence  of  this  nature, 
in  a  given  case,  is  or  is  not  of  any  particular  weight  or  char- 
acter, we   can  see  but  little  u^e   in  juries.     Hence  the   re- 
fusal of  this  instruction  did  not  suggest  to  us  the  possibility 
that  the  learned  judge   who    tried  the    issue    might    have 
disregarded  any  rule  of  law  for  determining  the  weight,  as 
evidence,  of  this  receipt.     This  court,  as  reviewing  triers,  cer- 
tainly held  it  to  be  prima  facie  conclusive,  and  no  law  is 
claimed  to  allow  it  greater  force;  but  we  also  found  it  to  be 
fairly  overcome,  and  therefore  no  evidence  at  all  to  charge 
the  deceased  with  anything  more  than  he  had  accounted  for. 
Of  course  it  was  possible,  notwithstanding,  that  he  might  have 
received  the  $3,000  or  any  less  sum  besides,  but  this  receipt, 
if  false  or  blank  as  to  the  amount  when  signed,  was  no  proof 
of  it 

Of  the  next  item  relied  on  —  the  testimony  of  Miller — 
we  shall  have  occasion  to  speak  more  particularly  hereafter. 
Suffice  it  to  say  now  it  was  in  effect,  that  in  April  or  May 
1875 — before  the  $3,000  check  was  paid — O'Bannon  confessed 
to  him  confidentially  that  '^he  had  collected  $5,000  on  the  pol- 
icy;" that  he  had  reported  it  to  Vigus  as  less,  and  so  in  the 
settlement  with  him  had  defrauded  him  of  a  portion  of  it; 
that  he  feared  the  relatives  were  going  to  give  him  trouble  as 
they  were  claiming  ^'the  company  had  not  paid  enough;"  that 
he  knew  witness  and  Vigus  were  friends,  and  therefore  asked 
him  as  a  favor,  in  case  anything  should  be  said  to  him  or 
trouble  should  arise  about  it,  to  urge  Yigus  to  stand  by  the 
settlement  he  had  made.  This  statement  impeached  itself 
and  the  witness  who  made  it.  Both  were  further  impeached 
by  his  conduct  in  reference  to  the  matter.  According  to  his 
account  there  was  a  direct  proposal  to  him  to  become  acces- 
sory, without  foe  or  reward,  to  a  gross  outrage  upon  the 
rights  of  a  young  and  conllding  friend;  to  prostitute  his  own 
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profesAcd  friendship  by  advising  him  to  abide  by  a  settlement 
of  wliieh  the  witness  know  nothing  and  was  told  nothing  ex- 
cept tliat  it  was  fraudulent  He  met  the  unreasonable  and 
dishonoring  pro|K>8aI  without  any  expression  of  displeasure, 
or  even  a  request  for  explanation  or  further  information. 
He  kept  it  to  himself  during  all  the  eight  years  of  O^Baniion's 
Iife«  maintaining  his  relati 'ns  with  both  the  parties,  and  di- 
vulged it  only  after  he  had  been  prosecuted  to  judgment  by 
the  widow,  and  the  claim  here  in  suit,  having  been  disallowed 
by  the  County  Court,  was  pending  on  appeal.  His  general  rep- 
utation for  truth  was  also  to  some  extent  impeached;  and  the 
alleged  admission  was  out  of  harmony  with  the  character  of 
the  deceased  and  with  the  mass  of  undisputed  facts  in  the 
case. 

It  would  have  been  enough  for  us  that  the  trial  judge,  who 
lieard  his  testimony  and  all  the  evidence,  did  not  believe  him, 
or  at  least  did  not  believe  that  O'Bannon's  statement,  if  any 
was  made,  was  accuratelj^  reproduced  by  him.  But  we  also 
reached  the  same  conclusion.  Evidence  of  verbal  state- 
ments, after  the  lapse  of  ten  years,  without  any  special  circum- 
stance to  aid  the  memory  of  the  witness,  is  liable  to  error  in 
so  many  ways  and  for  so  many  reasons  that  it  is  generally  to  be 
received  with  great  caution.  Every  one  of  these  reasons  ap- 
plies with  special  force  in  this  instance.  If  O'Bannon  said 
he  "had  settled  a  policy  for  $5,000" — meaning  a  policy  issued 
for  $5,000 — it  would  have  been  entu-ely  and  naturally  con- 
sistent with  all  else  he  was  reported  to  have  said;  the  request 
to  witness  would  have  been  reasonable  and  fair,  and  his  con- 
duct  afterward  would  have  been  fully  accounted  for  without 
discredit  to  him.  For  nobody  acquainted  with  the  parties 
doubted  that  0*B  innon  was  a  man  of  large  experience  and 
sound  judgment  in  business  mattei*s,  and  especially  interested 
in  the  welfare  of  Vigus.  On  these  reasons  Miller  might  well 
presume,  without  further  information,  that  the  settlement 
he  had  made  with  the  company  and  reported  to  Yigus  was 
the  best  that  under  the  circumstances  could  be  effected,  and 
therefore  honestly,  and  as  tlie  friend  of  both,  advise  Yigus  to 
abide  by  it 
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But  ten  years  had  now  passed.  It  had  been  recently  dis- 
covered that  the  company  really  paid  $5,000  on  the  policy 
and  that  O'Bannou^s  name  in  his  own  handwriting  was  signed 
to  a  receipt  indorsed  on  the  policy  and  purporting  to  be  for 
that  amount  These  facte  appeared  to  be  against  him.  Tliis 
suit  was  pending,  based  upon  them.  He  was  dead  and  couM 
give  no  explanation.  His  friends  were  surprised  and  con- 
founded. How  easy  and  natural  for  Miller,  as  an  honest  man, 
in  view  of  these  facts  and  recalling  the  interview  testified  to, 
as  well  as  he  could,  to  suppose  that  O'B.mnon's  language  must 
have  meant — though  he  did  not  so  understand  it  at  the  time 
— that  he  had  "collected  $5,000  on  the  policy;"  and  if  he 
was  an  unscrupulous  man,  with  a  grudge  against  the  widow, 
the  inference  against  his  testimony  would  be  stronger.  For 
all  the  reasons  thus  stated  or  suggested  we  thought  it  should 
not  be  believed  as  against  the  dead. 

Lastly,  as  to  his  alleged  falsehood  about  tlie  cancer  letters, 
Mi*6.  John  D.  O'Bunnon  and  Mrs.  Wheeler,  sisters  of  appellee, 
had  testified  that  the  deceased  said  he  saw  them,  and  John  D. 
O'Bannon,  his  son,  was  also  under  that  impression.  The  court 
below  had  refused  to  hear  the  testimony  of  the  brother  and 
sister  of  the  insured,  oflFered  to  show  that  they  had  never 
written  any  such  letters  or  letter,  probably  regarding  it  as  a 
collateral  issue  and  immaterial  in  view  of  the  admitted  fact 
tliat  deceased  had  not  then  received  anything  but  the  check 
and  note  which  he  delivered  over.  The  Supreme  Court  say 
this  was  error.  We  also  had  so  held,  but  thought  it  did  no 
harm  inasmuch  as  the  fact  was  otherwise  sufficiently  proved 
and  did  not  appear  to  be  denied.  There  were  no  such  letters, 
and  it  was  and  is  conceded  that  O'Bannon's  statement,  if 
made,  was  knowingly  false.  It  was  wholly  unimportant,  how- 
ever, if  he  did  not  afterward  receive  the  money  on  the 
$3,000  check,  or  some  portion  of  it.  Thinking  that  in  con- 
nection with  the  facts  that  he  had  been  the  agent  to  collect 
the  insurance,  that  the  $3,000  was  paid  to  somebody,  and  that 
appellee  did  not  get  it,  the  false  statement  might  tend  to  show 
that  the  deceased  had  conspired  or  formed  an  intention  to  get 
it  and  appropriate  it,  we  proceeded  to  consider  the  evidence 
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upon  the  qnostion  whether  he  made  it;  and  for  reasons  given 
the  conclueion  was,  it  was  altogether  too  doubtful,  and  the 
bearing  of  the  fact  upon  the  main  issue,  if  proved,  altogether 
too  remote  and  uncertain  to  justify  a  moment's  thonght  of 
disturbing   the  finding  of   the  court   below.     The   Supreme 
Court  say  ^Hhere  is  no  dispute  about  the  fact  that  O'Bannon 
claimed   to  ]iave   seen   these  letters  in  Chicago,"  a  remark 
which  must  have  had  reference  solely  to  the  treatment  of  the 
case  by  counsel  in  that  court.     The  question,  as  presented  by 
the  record  now  before  us,  will  be  further  noticed  hereafter. 
At  this  point  arose  also  a  question  under  the  statute  of  limita- 
tions, namely :  Was  the  statement,  if  made,  such  as  to  fairly 
put  appellee  upon  inquiry  which  would  have  discovered  the 
alleged  cause  of  action  or  defeated  the  intended  fraud  upon 
him?   If  so,  his  faihire  to  make  such  inquiry  was  Uiches^  the 
statute  then  began  to  run,  and  the  claim  when  filed  was  barred. 
There   is  no   proof  in  the   record  that   his   mother   was 
afflicted  with  cancer  when  the  policy  issued.     Presumably  he 
understood  and  believed  she  was  not;  for  otherwise  his  claim 
for  any  amount  of  insurance  was  a  palpable  fraud.    Then, 
upon   information   that   the   company  had  such  letters,  and 
wholly  or  in  part  upon  the  false  statement  therein  contained, 
based  its  refusal  to  pay  $3,000  of  the  claim  he  believed  to  be 
justly  due  him  under  its  contract,  should  not  a  reasonable  or 
any  regard  for  his  own  good  name  and  diligence  with  respect 
to  his  pecuniary  rights  have  moved  him  to  decline  the  ofiFered 
compromise,  at  least  for  the  present,  and  proceed  to  an  inves- 
tigation?  Any  inquiry  of  the  relatives  named  as  the  writei-s, 
two  of  whom  then  resided  at  Litchfield,  within  easy  reach, 
or  of  the  company,  would  have  satisfied  him  that  the  letters 
were  forged  or  that  O'Bannon  had  wilfully  lied  to  him  as  to  a 
material  fact ;   and  in  either  case  the  fraud  intended  would 
have  been  defeated  and  the  claim  for  the  full  amount  would 
have  stood  upon  its   merits.     To  this   point  counsel  replied 
that  in  reference  to  this  matter  there  was  a  relation  of  special 
trust  and  confidence  between  the  parties,  on  account  of  which 
the  law  would  justify  Vigus  in  accepting  as  true,  without 
further  inquiry,  positive  statements  of  O'Bannon  calculated  to 
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prevent  such  inquiry  and  to  conceal  the  canse  of  action.  Sneh 
a  relation  having  been  shown  in  this  case,  fonr  propositions  of 
law  were  submitted  on  bohalf  of  appellee,  numbered  respect- 
ively 5,  10,  11  and  12,  of  which  the  last  three  were  refused. 
In  this  wo  thought  there  was  no  error,  for  the  reasons  that 
each  of  them  seem3J  to  bo  objectionable  in  several  particu- 
lai*8,  and  all  of  virtue  they  contained  was  clearly  given  in  No. 
5.  Tlie  Supreme  Court  make  no  allusion  to  Nos.  5  and  11, 
bnt  quote  in  full  Nos.  10  and  12,  and  say  ^'  they  should  Iiavo 
been  held  by  the  trial  court  to  be  the  law.*' 

No.  10  is,  in  substance,  that  if  the  evidence  shows  a  relation 
of  trust  between  the  parties,  and  that  O'Bannon,  as  claimant^ti 
agent,  collected  $5,000  on  the  policy;  that  on  accounting,  he 
concealed  from  the  knowledge  of  the  claimant  '^that  he  had 
collected  said  sum,"  but  on  tlie  contrary  stated  the  company 
disputed  the  claim  and  refused  to  pay  it  in  full,  and  that  he 
had  only  collected  and  could  only  collect  the  sum  of  $2,000  on 
a  compromise,  and  advised  c-aimant  to  accept  it  in  full,  which 
statements  claimant  relied  on  as  true,  and  so,  without  further 
examination,  did  so  accept  it,  ^Hhen  the  court  holds  tliat  said 
O'Bannon  fraudulently  concealed  the  cause  of  action,  and  the 
statute  of  limitations  did  not  commence  running  until  the 
claimant  discovered,  or  might  by  reasonable  diligence  on  his 
part  have  discovered,  that  such  cause  of  action  existed  in  his 
favor." 

The  Supreme  Court  itself  say  this  proposition  "asked  the 
court  to  hold  that  certain  facts,  if  found  to  exist,  would  con- 
stitute such  a  fraudulent  concealment  as  is  contemplated  by 
the  statute."  Does  not  this  statement  condemn  the  proposi- 
tion? Whether  there  was  such  a  fraudulent  concealment,  was 
purely  a  question  of  fact.  Does  not  the  proposition  assume 
to  determine  it  as  a  question  of  law?  It  does  not  purport  to 
define  fraudulent  concealment  and  leave  it  to  the  trier  to 
determine  from  the  facts  in  evidence  whether  such  a  case  was 
here  establisliod,  but  declares,  certain  specific  facts,  acts  and 
declarations  of  the  deceased,  if  proved,  would  in  law  constitute 
it.  If  there  is  the  slightest  shade  of  difference  in  principle 
between  this  and  an  instruction  that  if  a  party  injured  by  a 


494  Appellate  Courts  of  Illinois. 

Vol.  82.]  0*Bannon  t.  Yigus, 

railroad  train  in  attempting  to  cross  its  track  failed  to  look  and 
listen  for  it  bef<»re  making  the  attempt,  such  failure  would  in 
law  constitute  negligence,  we  are  unable  to  perceive  it 
Again,  there  was  not  a  syllable  of  evidence  in  the  record  to 
sipport  the  hypothesis  that  O'Bannon,  when  he  accounted 
and  made  the  statements  and  gave  the  advice  mentioned, 
had  collected  the  full  amount  of  $5,000.  The  receipt 
indorsed  on  the  policy  bore  no  date,  and  any  presumption  to 
the  contrary  was  conclusively  rebutted  by  undisputed  proof, 
oral  and  written,  that  the  check  on  which  $3,000  of  the 
amount  was  paid  was  not  drawn  nntil  nenrly  two  months 
after  such  statements  were  made.  The  theory  and  claim  of 
counsel  in  argument  is  not  that  the  fact  of  such  collection  was 
then  concealed,  for  there  was  no  such  fact  to  be  concealed,  but 
that  O'Bannon  then  intended  and  had  conspired  to  make  such 
collection — presenting  a  different  case  and  question,  which 
the  proposition  does  not  fit.  With  this  hypothesis  stricken 
out  the  whole  thing  would  be  a  wreck. 

Still,  again,  if  in  the  judgment  of  the  trier  the  alleged  state- 
ment of  O'Bannon  that  he  saw  the  cancer  letters  might  have 
modified  the  duty  as  to  further  inquiry,  otherwise  resting  on 
appellee,  ought  not  that  statement  to  have  been  included  in 
the  hypothesis  of  the  proposition?  We  understood  and  stated 
the  legal  effect  of  the  trust  relation  to  excuse  the  failure  to 
exercise  the  degree  of  diligence  required  in  other  casea,  sub- 
stantially as  do  the  Supreme  Court,  but  expressed  a  grave 
doubt  whether  the  rule  applied  here.  For  is  not  the  question, 
after  all,  did  the  party  claiming  to  have  been  defi-auded 
exercise  due  diligence  under  the  circumstances,  whether  the  cir- 
cumstances included  the  trust  relation  or  not?  That  relation 
would  justify  the  party  in  believing  the  statement  made,  and 
consequently  also  in  pursuing  such  a  course  as  would  be  reason- 
able and  appropriate  under  that  belief ;  but  the  question  would 
still  remain,  what  was  the  reasonable  and  appropriate  course 
under  such  belief?  Had  O'Bannon  said  no  more  than  that  he 
had  done  the  best  he  could  and  was  unable  to  get  a  settlement 
on  more  favorable  terms,  appellee  might  have  been  excused  for 
accepting  it  without  further  inquiry;  but  when  also  informed 
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that  O'Bannon  consented  to  the  terms  offered  because  of  the 
surprising  statements  to  the  company,  was  it  reasonable  that  he 
shonld  ratify  it  and  thus  abandon  a  claim  for  $3,000  without  in- 
quiry of  the  parties  said  to  have  made  them?    Upon  that  ques-» 
tion  the  trust  relation,  justifying  his  belief  of  what  O'Bannon 
said,  would  have  no  bear! n of  except  to  mik3  the  reasonablencps 
of  further  inquiry  all  the  more  apparent     And  was  not  that 
question  also,  like  that  of  fraudulent  concealment,  one  of  fact 
for  the  trier,  and  not  of  law,  as  this  proposition  presented  it? 
No.  12  was,  in  effect,  that  if  the  evidence  shows  a  trust 
relation,  and  that  O'Bannon  as  appellee's  agent  went  to  Chi- 
cago to  settle  the  claim,  and  on  his  return  made  the  statements 
and  gave  the  advice  as  set  forth  in   No.  10,  and  appellee, 
relying  thereon,  ratified  the  compromise  reported;  "and  if 
the  evidence  further  shows  that  the  said  O'Bannon  either 
before  or  after  making  said  statements  and  representations, 
collected  from  said  com;)any  on   said  claim    an   additional 
sum  of  $3,000,  and  concealed  such  fact  from  the  knowledge  of 
claimant,  then  the  court  holds  that  it  was  not  laches  for  the 
claimant  to  rely  on  the  representations  and  statements  of  the 
said  O'Bannon,  and  accept  and  act  upon  them  as  true,  and 
make  no  examination  to  discover  whether   they  were   true 
or  false.'* 

To  be  applicable  to  the  case  supposed  of  a  further  collection 
"after"  these  statements,  should  not  the  hypothesis  here  also 
have  included  a  fraudulent  conspiracy  or  intention  already 
formed  when  these  statements  were  made,  to  collect  this  addi- 
tional sum?  Without  this  might  not  the  hypothesis  as  stated 
be  true  in  every  particular  and  yet  wholly  immaterial  ?  Con- 
sistently with  them  all  the  settlement  reported  might  have 
been  made  in  absolutely  good  faith  at  the  time.  If  a  conspir- 
acy was  afterward  formed  to  obtain  from  the  company  the 
further  sum  of  $3,000,  and  in  pursuance  thereof  it  wjis  obtained, 
upon  whom  was  the  fraud  committed?  Would  the  facts  that 
the  name  and  claim  of  appellee  were  used  to  obtain  it  and  the 
whole  transaction  was  concealed  from  his  knowledge  give  him 
any  right  to  it?  As  applied  to  the  alternative  case — of  col- 
lection ^^  before  "  these  statements   were   made — which  was 
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Bliown  to  have  been  impossible — what  proposition  conid  he 
more  certainW  invasive  of  the  trier's  province?  Whether 
appellee  was  chargeable  with  laches  was  a  distinct  issue  of  fact 
between  the  parties.  In  its  nature  it  was  a  pure  question  of 
fact.  Yet  the  court  is  asked  to  hold  that  if  the  evidence 
showed  certain  acts  and  declarations  of  O'Bannon  stated,  the 
law  is  there  was  no  laches  on  the  part  of  appellee,  and,  there- 
fore, the  trier  must  so  find  notwithstanding  his  clear  judgment, 
from  other  facts  also  shown  by  the  evidence  but  not  embraced 
in  the  hypothesis,  might  have  been  that  there  was  the  gross- 
e  st  laches. 

Unless  the  opinion  of  the  Supreme  Court  in  this  case  is 
authority  for  them,  this  court  cau  make  no  defense  of  either 
of  thej^e  propositions. 

But  further,  had  they  fairly  stated  the  law  on  the  subjects 
to  which  they  relate  as  applicable  to  the  evidence,  was  it  error 
to  refuse  tlicm  when  the  court  hold  as  law  the  one  numbered 
5,  which  was  as  follows:  '*  If  a  party  whose  duty  as  agent 
requires  him  to  make  truthful  statements  and  representations 
to  his  principal  concerning  the  subject-matter  of  the  agency, 
when  inqii  ired  of  by  his  principal  in  relation  to  such  subject- 
matter  makes  positive  statements  and  representations  which 
are  in  fact  untrue  and  whicii  he  knows  to  be  such,  but  which 
his  princii>al  believes  to  be  true  and  does  not  know  that  they 
are  untrue,  then  the  court  hoMs  that  as  between  such  agent  and 
principal  it  is  not  laches  in  the  principal  not  to  proceed  to 
verify  such  statements  and  representations  nntil  he  has  reason 
to  doubt  the  truthfulness  of  such  statements  and  representa- 
tions." It  is  true  this  pro])osition  does  not  expressly  define 
fraudulent  concealment.  But  this  is  also  true  of  No.  10.  It 
clearly  implies,  however,  that  such  positive  statements  by  an 
agent  as  are  herein  described  would  constitute  it,  and  properly 
leaves  it  to  the  trier  to  determine  whether  those  proved  come 
within  that  description — which  is  a  better  statement  of  the 
law  than  that  attempted  in  No.  10.  It  also  recognizes  the 
relation  of  principal  and  agent  as  one  of  trust  and  confidence, 
and  fairly  declares  its  legal  bearing  upon  the  question  of  laches 
here  involved.     Thus  it  contains  the  substance  of  all  the  law 
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referred  to  in  the  two  ref ased,  and  in  better  form ;  and  wore 
it  not  that  the  Snpremo  Conrt  has  expressed  an  opinion  to  the 
contrary,  we  shonid  still  certainly  hold,  for  the  reason  above 
given,  that  their  refusal  was  not  error. 

The  Circuit  Court  also  refused  the  following:  "No  rule  of 

law  requires  all  the  evidence,  or  the  strongest  evidence  of  the 

matters  in  dispute,  but  only  that  is  excluded  which,  from  the 

nature  of  the  case,  supposes  evidence  superior  in  quality  or 

grade  behind,  in  the  power  of  the  party  whose  duty  it  is  to 

produce  the  same ;  that  is  to  say,  the  party  whose  duty  it  is 

to  prove  a  fact  must  produce  the  best  evidence  which,  from 

the  nature  of  the  case,  must  be  supposed  to  exist  of  such  fact 

and   to  be  within  the  control  of  the  party."     It  might  be 

presumed  that  a  proposition  so  elementary  was  not  doubted 

by  the  court.     But  we  have  ])erceived  nothing  in  the  case 

calling  for  its  application.     The  Supreme  Court  say,,  "the 

facts  to  which  it  was  intended  to  apply  were  those  bearing 

upon  the  question    whether   appellant  (appellee  here)   had 

begun  his  suit  within  live  years  after  the  discovery  of  his 

cause  of  action  ;"  that  the  issue  on  his  part — that  he  did  not 

discover  it  until  within  live  years — was  a  negative  one,  and 

that  to  establish  a  negative  averment  plenary  proof  is  not 

required. 

Whatever  may  have  been  the  intention — which  must  be 
found  mainly  from  the  expression — we  submit,  on  its  face, 
that  this   proposition  does  not  refer,  either  expressly   or 
impliedly,  to  the  difc'tinction  mentioned,  but  is  predicated  of 
averments  generally,  affirmative  and  negative,  and  is  alike  tine 
of  both.     Nor  does  it  relate  to  the  sufficiency  of  evidence  to 
maintain  an  issue  of  either  kind,  but  is  confined  to  its  admissi- 
bility.   Now,  upon  the  admissibility  of  all  the  evidence  offered 
on  this  issue,  the  court  had  already  finally  ruled,  and  all 
desired  exception  thereto  had  been  noted.     Whatever  of  error 
there    may   have   been   in  any   of  these   rulings,   whether 
excluding  or  admitting  the  evidence  offered,  was  thus  fully 
preserved  and  no  holding  as  to  this  proposition  could  add  to 
or  cure  it.    We  are,  therefore,  yet  unable  to  see  liow  the  hold- 
ing or  the  refusal  of  it  could  have  helped  or  harmed  either 
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eido  of  the  case.     The  evidence  offered  bj  appellee  on    this 
issue  was  the  statement  of  Terpenny  that  ^^  he  seemed  to  be 
greatly  surpridod  "  by^the  inFormation  as  to  the  receipt  on  the 
policy,  and  the  testimony  of  ap|)ellee  himself.     In'one  sense  at 
least  that  of  appellee  would  be  of  a  superior  grade  or  quality 
— being  directly  to  the  fact  which  must  have  been  within  his 
knowledge,  while  the  other  was  to  a  circumstance  or  appear- 
ance from  which  it  could  be   found  only  by  inference.    But 
the  Circuit  Court  admitted  the  statement  of  Terpenny  against 
objection  by  the  appellant,  and  excluded  that  of  appellee — not, 
however,  on  the  ground  of  its  supposed  inferiority  in  quality  or 
grade,  but  because  the  court  held  him  incompetent  under  the 
statute  to  testify,  of  his  own  motion,  against  an  adverse  party 
sued  as  executrix.     The  Supreme  Court  say  ^^  he  sliould  have 
been  allowed  to  state  such  facts,  having  reference  to  the  date 
of  his  receiving  the  notice  in  question,  as  occurred  after  the 
death  of  R.  W.  O'Bannon ; "  and  si^eak  of  the  information 
from  Terpenny  as  having  been  received  after  such  death. 
But  the  court  was  mistaken  as  to  the  fact,  or  rather  as  to  the 
time  of  its  occurrence.     It  was  proved,  and  was  expressly  con- 
ceded, that  the  information  was  given  in  October,  18S3,  and 
before  the  death  of  O'Bannon,  which  occurred  on  the  15th  of 
the   following  month.     He  was,  therefore,  incompetent  to 
testify  to  the  fact,  if  it  was  a  fact,  that  this  information  sur- 
prised him ;  nor  can  we  conceive  of  any  testimony  he  could 
have  given  to  maintain  this  issue  on  his  part  that  would  not 
have  involved  the  state  of  his  knowledge,  and  c<msequeutly 
an  inquiry  into  facts  that  occurred,  before  that  event. 

But  for  the  errors  thus  indicated,  the  judgments  of  this 
court  and  of  the  Circuit  Court  were  reversed  and  the  cause 
remanded.  It  was  then  again  tried  without  a  jury  before 
another  judge,  who  found  the  issue  for  the  claimant  and  ren- 
dered judgment  tliereon  for  $5,250  and  costs,  to  be  paid  in  due 
course  of  administration  ;  from  which  judgment  the  present 
appeal  was  taken. 

Counsel  for  appellee  assume  that  the  opinion  of  the 
Supreme  Court  substantially  settles  this  controversy.  We 
are  told  that  '^  since  the  case  was  before  this  court  on  the 
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Other  appeal,  the  Supreme , Court  has  settled  the  law  con- 
ti-ary  to  what  you  (we)  then  believed  it  to  bo.  Propositions 
of  law,  of  a  vital  character,  which  this  court  held  bad,  the 
Supreme  Court  lield  good.  Evidence  then  and  still  in  the 
record  was  not  then  given  the  weight  which  it  was  entitled  to 
receive." 

The  preceding  statement  was  intended  to  show,  fully  and 
fairly,  the  state  of  the  record  upon  which  every  question  of 
law  or  practice  touched  by  the  Supreme  Court  arose,  with 
the  views  taken  of  those  questions  by  the  two  courts  res^^ect- 
ively.  It  does  show,  as  does  also  the  opinion  in  the  19  111. 
App.,  that  this  court  affirmed  the  judgment  below  against 
appellee's  claim,  on  the  evidence  relating  to  the  main  issue — 
whether  O'Bannon  ever  received  on  the  policy  anything 
whatever,  directly  or  indirectly,  except  the  check  and  note  of 
January  6, 1875.  It  shows  we  conceded  that  if  he  collected 
more  before  his  settlement  with  appellee,  or  even  afterward, 
if  in  pursuance  of  an  intention  then  existing,  he  fraudulently 
concealed  it ;  and  that  appellee  did  not  have  actual  notice  of 
it  before  October,  1883.  It  shows  that  upon  said  main  issue 
we  did  allow  to  the  receipt  on  the  policy  all  the  weight  it 
was  entitled  to  receive ;  that  we  treated  the  witness  Miller 
and  his  testimony  with  all  due  charity,  and  conceded  that  no 
such  letters  as  the  cancer  letters  spoken  of  were  written  by 
Mr.  Barrett  or  his  sisters,  or  either  of  them.  Thus  upon  this 
issue  appellee  certainly  received  in  this  court  the  full  benefit 
of  his  6th  proposition,  which  had  been  refused,  and  of  the 
testimony  of  his  uncle  and  aunts  which  had  been  excluded — 
as  he  probably  did  in  the  court  below  notwithstanding  such 
refusal  and  exclusion ;  and  neither  of  the  other  errors  indi- 
cated had  any  bearing  upon  it. 

With  these  concessions  of  fact,  and  with  the  same  under- 
standing of  the  law  as  that  expressed  by  the  Supreme  Court, 
we  found  that  if  there  was  any  credible  evidence  whatever  in 
support  of  this  charge,  there  was  clearly  not  such  as  is  required 
to  prove  fraud  as  against  the  dead.  The  findings  on  the  other 
issue  necessarily  followed ;  for  if  there  was  no  cause  of  action, 
there  could  have  been  no  fraudulent  concealment  of  it^  nor 
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kny  qnostion  of  laches  in  respect  to  its  discovery ;  and  there- 
fore no  error  bearing  on  these  issnes  could  be  material. 

But  we  deny  tliat  upon  any  point  in  the  case  the  Supreme 
Court  "settled  the  law  contrary  to  what  we  then  or  ever 
l>e1icved  it  to  be/'  We  held  there  was  no  error  in  refusing 
certain  propositions  of  law,  so  called,  and  the  Supreme  Court 
held  there  was;  but  the  difference  was  between  the  views 
taken  of  the  propositions  and  not  of  the  law.  We  always 
believed  Uie  law  to  be  that  such  propositions  should  state  the 
law  only,  and  in  no  case  tind  or  assume  the  existence  of  any 
fact  in  dispute;  that  they  should  deal  with  those  claimed, 
whether  ultimate  or  evidentiary,  only  as  hypothetical — leaving 
the  trier  unembarrassed  in  the  exercise  of  his  exclusive  func- 
tions to  find  them  absolutely,  from  the  evidence  alone,  and  to 
determine  the  weight  of  such  evidence  as  a  whole,  and  of  every 
item  thereof  that  is  not  in  its  nature  conclusive;  tliat  they 
should  state  no  fact,  even  hypothetically,  unless  there  is  evi- 
dence in  the  case  tending  to  prove  it;  nor  omit  from  the 
hypothesis  any  of  which  there  is  such  evidence  and  which  is 
material  to  be  considered  with  reference  to  the  conclusion 
of  fact  to  which,  if  established,  the  law  declared  would 
apply  ;  and  that  it  is  not  error  to  refuse  a  proposition  that  by 
reason  of  fault  in  any  of  these  respects  would  be  likely  to  work 
injury,  nor  one  that,  though  free  from  fault  in  itself,  is  in  sub- 
stance a  duplicate  of  another  that  is  held. 

There  is  nothing  in  the  opinion  of  the  Supreme  Court  indi- 
cating a  different  view  of  the  law.  According  to  our  construc- 
tion of  the  refused  propositions  each  and  every  one  of  them 
might  have  been  properly  refused  for  one  or  more  of  the 
faults  or  reasons  stated.  Were  it  at  all  apparent  that  the 
attention  of  the  Supreme  Court  had  been  called  to  the  points 
thus  made  against  them  and  it  diJSei*ed  with  us  as  to  their  true 
construction,  we  would  admit  our  mistake  and  fully  accept  the 
correction ;  for  we  recognize  the  authority  of  that  court  to 
determine  conclusively  not  only  the  legal  effect  of  a  propo- 
sition whose  meaning  is  undisputed,  but  also  the  actual  mean- 
ing of  it  when  that  is  disputed,  as  well  as  a  pure  question  of 
law.    But  under  the  statute  then  in  force  that  court  could  not 
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officially  know  the  reasons  on  which  the  judgment  of  this  court 
was  founded,  and  since  it  made  not  the  slighest  allusion  to  any 
one  of  them  upon  any  one  of  the  many  points  involved,  we 
xn^y  doubt  if  it  had  any  actual  knowledge  of  them  as  our 
reasons.  Nor  need  wo  hesitate  to  say  further  that  even  the 
highest  cotirts  are  liable  to  overlook  faults  in  ^^instructions" 
and  ^'  propositions  of  law,"  which  are  well  known  to  be  faults 
and  become  quite  apparent  when  attention  is  particularly  called 
to  them. 

Assuming,  however,  that  the  propositions  were   faultless 
and  that  their  refusal  and  the  exclusion  of   the  testimony  of 
Mr.   Barrett  and  his  sisters  were   errors   which  materially 
affected  the  finding  of  the  Circuit  Court,  we  repeat  that  they 
did  not  affect  ours,  and  think  we  have  here,  as  in  the  former 
opinion,  shown  why  they  could  not.     For  all  practical    pur- 
poses we  held  the  pro{X)sition  No.  6  and  admitted  the  testi- 
mony referred  to.     Had  the  court  below  so  done  and  found 
any  cause  of  action,  we  must  have  reversed  the  judgment — 
not  merely  because  in  our  view  it  would  have  been   against 
the  weight  of  evidence,  but  because  it  would  have  found  no 
sufficient  support  in  the  evidence  on  the  part  of  the  claimant, 
considered  by  itself.     Our  views  upon  that  evidence  have 
imdergone  no  material   change.     And,  therefore,  unless   the 
judgment  now  under  review  is  found  to  be  better  supported, 
it  should,  for  that  reason,  be  reversed.     This  brings  us,  after 
so  long  a  time,  to  the  consideration  of  the  present  record ;  and 
the  preceding  discussion  relieves  us  from  the  necessity  of 
doing  much  more  than  to  note  the  changes  and  additions 
deemed  material.     Counsel  say  that,  exceptin(>  the  additions 
^Hhe  facts  presented  by  this  appeal  are  as  nearly  like  they 
were  before  as  it  is  possible  to  duplicate  a  case  ;"  but  are 
confident  *'  the  additional  proofs  will  remove  every  objection 
interposed  by  this  court  to  the  validity  of  appellee's  claim." 
We  think  there  are  some  important  changes  as  well  as  addi- 
tions, and  that  they  are  all  against  the  validity  of   the  claim. 
First,  in  the  testimony  of   Miller.     We  have  said  that  in 
the  former  record  it  was,  in  effect,  that  O'Bannon,  confessing 
hiB  fraud,  requested  the  witness  to  prostitute  his  influence  to 
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keep  the  victim  in  ignorance  of  it  and  secure  to  the  wrong- 
doer the  fruit  of  it,  and  therefore  characterized  his  conduct 
in  reference  to  it  with  some  severity — especially  as  a&ccting 
his  credibility.     Connsel  say  we  misunderstood  him,  and  that 
his  testimony  did  not  imply  an  understanding  on  his  part  that 
O'Bannon  had  done   any  wrong.     Let  os  see.     He   said,  in 
terms,  that  O'Bannon  told  him  he  had  oollected  $5fi00  on  the 
policy;  that  A^  Ao^  wttled  with  Vigus;  that    VigiLS  didn^t 
know  haw  micch  he  had  collected ;  and  that  he  feared  the  rela- 
tives were  going  to  give  him  (O'Bannon)  trouble,  as  thei/  were 
claiming  the  company  IhodrCt  paid  enough.     As  he  related  it 
these   were  the  important   particulars  of   O'Bannon's  brief 
statement  to  him.     The  facts  were  too  few  and  distinct  to 
confuse  his  understanding  or  burden  his  memory,  and  the 
inferences— too  palpitble  to  be  avoided  or  unnoticed — were 
(1)  that   O'Bannon  had  reported  the  amount  he  claimed  to 
have  collected,  for  otherwise  the  relatives  could  not  have 
understood  what  it  was  and  so  complained  that  it  was  not 
enough ;  (2)  that  he  had  reported  it  as  less  than  1^5,000,  for 
otherwise  Vigus  would  have  known  the  true  amount  collected, 
and  being  the  full  amount  of  the  policy  there  could  have  been 
no  "complaint"   against  "the   company;"  (3)  that  by  false 
representations  he  had  induced  Yigus  to  accept  the  amount 
reported  and  settle  accordingly;  and  (4)  that  he  had  thus 
defrauded  him  of   the  difference   between   $5,000  and   the 
amount  reported.     O'Bannon  might  as  well  have  told  him 
these  facts  directly.     The  request  that  followed  was  therefore 
as  base  a  proposal  as  could  well  be  made  of  a  man  to  a  man, 
and  to  some  it  would  have  been  as  insulting.     Counsel  seems 
to  have  forgotten  that  in  their  former  argument  they  them- 
selves treated  O'Bannon's  alleged  statement  as  a  "confession" 
of  guilt,  manifested  by  the  facts  he  stated.     Whatever  they 
may  now  think  of  our  comment  upon  Miller's  conduct  in  ref- 
erence to  it,  he  seems  to  have  felt  its  justice  and  force;  for  in 
respect  to  the  very  point  and  pith  of   the  matter,  his  testi- 
mony in  the  record  now  before  us  is  no  more  like  that  in  the 
former  than  innocence  is  like  guilt     He  now  disclaims  any 
positive  recollection  of  O'Bannon's  language,  or  of  the  name 
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of  the  company  then  bo  readily  given;  which  of  itself  would 
be  well  enough;  but  entirely  omits  the  significant  statement 
that  h^  said  Viffus  didnH  know  how  much  he  had  collected, 
and  al80  the  reason  why  he  feared  the  relatives  were  going 
to  give  him  trouble — that  they  were  complaining  that  the  com- 
pany had  not  paid  enough.     Why  these  were  the  very  points, 
and  the  only  points  appearing  solely  from  his  own  testimony, 
that  discredited  him.     It  may  be  presumed  his  attention  had 
been  called  to  the  comments  of  this  court  upon  the  bearing  of 
these  statements,  but  whether  so  or  not,  we  remain  of  opin- 
ion that  his  making  them  on  the  first  trial  did  discredit  him, 
and  think  his  omitting  them  on  the  last  discredits  him  still 
more.     In  this  connection  should  be  noted  also  the  difference 
between  the  two  records  in  respect  to  his  general  impeach- 
ment.   It  was  felt  to  be  due  to  him  to  say,  before,  that  it  was 
not  very  strong.     On  the  last  trial  the  court  again  limited  the 
number  of  witnesses  to  be  introduced  on  tliis  subject,  without 
objection.     Appellant    presented    seven,  the    full    number 
allowed — each  of   whom  testified  that  his  general  reputation 
for  truth  was  bad,  though  one  said  he  would  believe  him  under 
oath  notwithstanding.     Appellee  presented  seven  also,  to  sup- 
port him;  but  of  these,  presumably  selected  as  the  best,  three 
admitted,  even   on  dii'ect   examination,  that   it   was  bad  or 
mixed. 

It  is  said  that  some  or  most  of  the  impeaching  witnesses 
having  at  some  time  had  a  lawsuit  with  Miller,  or  having  a 
relative  who  had,  for  that  reason  ought  not  to  be  believed. 
Without  conceding  quite  so  much  force  to  the  reason,  we 
observe  that  all  it  has  applies  to  Miller  himself,  who  was 
formerly  shown  to  have  had  a  like  difficulty  with  the  widow, 
and  now  another  also  with  the  surviving  partner  of  O'Bannon. 
Thus  it  appears  to  us  the  changes  are  all  tlie  same  way,  mate- 
rially weakening  the  case  of  appellee  so  far  as  it  rests  upon  the 
testimony  of  Miller. 

Next,  as  to  the  cancer  letters.  Here  the  only  question  was 
whether  O'Bannon  claimed  to  have  seen  them.  He  had  not 
seen  them  and  the  sole  object  was  to  fasten  upon  him  a  wilful 
falsehood.      There   was  no   other   point  to    this    evidence. 


504  Appellate  Couets  of  iLLiNoia 

Voi«.  32.]  O'Bannon  v.  Yigua. 

Mrs.  Wheeler,  a  Bister  of  appellee,  testifies,  as  before,  that  he 
said  he  saw  them  or  it — for  she  is  not  positive  whether  lie 
said  several  letters  or  a  joint  one — and  that  it  was  dated  at 
Litehfield  but  luaiied  at  Nokoinis;  bat  while  she  then  named 
her  uncle  and  three  aunts  as  the  writers  mentioned  by  him, 
she  now  names  only  two.  This  variance  would  raise  no  sus- 
picion of  her  intention,  bnt  serves  to  show  the  effect  of  even 
the  short  time  between  the  trials  upon  her  recollection  of  a 
merely  verbal  statement  And  we  can  not  help  thinking  that 
the  circumstance  stated  of  the  dating  and  mailing,  goes  very 
far  toward  explaining,  while  discrediting,  the  wliole  of  her  story 
and  much  of  Miller's.  In  the  light  of  his  sense  and  character 
and  relations  to  these  people,  the  idea  that  O'Batinon  on  his 
own  responsibility  openly  charged  them  with  volunteering 
against  their  dead  sister^s  son  and  thus  sncakingly  conspiring 
to  prevent  his  getting  a  dollar  from  the  company,  and  then  told 
Miller  that  these  same  conspirators  whoso  statement  in  writing 
lie  said  he  had  seen  in  the  company's  possession  were  threat- 
ening to  make  trouble  because  the  $2,000  it  paid  was  not 
enough,  is  to  be  challenged,  halted  and  carefully  examined 
before  admission. 

Mrs.  John  D.  O'Bannon,  another  sister,  also  testified  before 
that  he  said  he  saw  them  and  named  the  same  writers.  But 
she  too  now  drops  one  of  the  aunts,  and  she  does  not  state 
that  he  said  he  saw  the  letters.  Her  language  is  that  he  said 
''the  reason  they  refused  to  pay  the  full  amount  was  from  the 
fact  they  had  received  letters  from  my  uncle,  Mr.  Barrett, 
and  my  aunts,  Mrs.  Lea  and  Mrs.  Steam,  saying  that  mother 
had  died  from  cancer;"  and  again  ''that  he  found  letters  there." 
Neither  of  these  forms  of  expression  necessarily  imports  that 
he  8aw  them.  They  might  well  be  used  to  mean  only  that 
from  credible  information,  or  by  inference  from  what  he 
observed,  he  was  satisfied  the  company  had  letters;  and  con- 
sidering that  the  very  gist  of  the  inquiry  was  whether  he  said 
he  saw  them — pledged  his  {personal  veracity  for  the  statement 
that  such  letters  had  been  written — and  presuming  as  we  may, 
that  counsel  and  witness  so  understood,  it  looks  as  if  her  con- 
science would  not  allow  her,  on  reflection,  to  swear,  as  bef ore, 
that  he  did. 
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The  only  other  witness  by  whom  the  alleged  statement  was 
OF  is  claimed  to  have  been  proved  was  John  D.  O'Bannon, 
the  hasband  of  the  one  last  referred  to  and  son  of  the  de- 
oeased.  He  had  an  ^^  impression  "  that  his  father  represented 
that  he  had  seen  snch  letters  from  two  of  the  aunts  named, 
bnt  which  two  he  did  not  understand.  He  appeared  to  be 
candid,  bnt  was  not  clear  and  positive. 

On  this  point  also  the  changes  in  the  evidence  are  againat 
ap{>ellee.  These  changes  and  the  new  proofs  increase  our 
doubt  that  O'Bannon  made  the  statement  imputed  to  him  and 
our  confidence  in  the  explanation  we  suggested  of  the  positive 
testimony  that  he  did.  !N either  of  the  witnesses  pretends  to 
give  his  language,  but  only  their  present  understanding  of  its 
Bnbfitance,  which  almost  always  involves  inference,  ^nd  it  is 
remarkable  that  Dr.  Wheeler,  who  speaks  of  the  letters  and 
their  effect  as  the  subject  of  ^^ general  talk  in  the  store"  did 
not  before,  and  does  not  now,  state  even  as  his  inference  or 
nnderstanding,  that  O'Bannon  ever  said  he  saw  them. 

The  record  before  as  discloses  facts  in  relation  to  cancer 

upon  which  the  company,  if  it  had  any  intimation  of  them, 

might  have  plausibly  threatened  resistance  of  the  claim,  and 

also  hints  in  relation  to  its  financial  condition  upon  which,  in 

connection  with   the  other   matter,  O'Bannon   might  have 

reasonably  consented  to  a  compromise  on  $2,000.     It  is  shown 

that  in  the  negotiation  with  Edwards  the  question  of  Mrs. 

Yigus'  health  when  the  policy  was  issned,  or  when  it  was 

renewed,  was  discussed,  and  the  chances  on  execution  in  the 

event  of  a  judgment  suggested;  and  as  such  companies  have 

many  ways  of  discovering  grounds  for  contesting  or  compro- 

mising  claims  against  them,  it  is  not  im))robable,  though  not 

directly  shown  (otherwise  than  by  the  alleged  statement  by 

O'Bannon),  that  the  matter  of  cancer  was  specifically  referred 

to.     Appellee  was  intelligent  enough   to  know  that  if  the 

company  really  had  such  letters  it  would  not  have  entertained 

for  a  moment  [iny  claim  whatever  on  that  policy,  but  would 

have  answered  his  first  letter  with  a  prompt  and  peremptory 

refusal.     No  opening  would  have  been  left  for  negotiation. 

O'Bannon  must  have  understood  this,  and  it  is  therefore  well- 
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nigh  absurd  to  suppose  he  told  appellee  that  he  liad  seen  them, 
upon  any  theory  of  the  case.     His  object  was  to  convince 
Yigns  tliat  the  company  would  not  pay  more  than  $2,000; 
that  if  he  insisted  on  more  he  must  ex^iect  litigation  and  delay,' 
and  take  the  risk  of  losing  the  whole.     Fur  that  purpose  the 
statement  that  he  understood  or  6U8|)ected  or  feared  the  com- 
pany was  relying  on  some  such  information,  without  indicating 
its  source  or  precise  character,  would  have  been  sufficient     It 
would  not  have  made  him  responsible  for  any  assertion  of  fact 
calling  for  investigation,  nor  given  occasion  to  the  uncle  or 
aunts  to  attack  him  or  defend  themselves,  nor  could  it  have 
been  disproved.     Doubtless  he  did  speak  of  a  letter  as  received 
by  the  company  and  probably  as  shown  to  him,  relating  to  the 
Ileal th  of  Mrs.  Vigus,  from  a  traveling  agent  who  might  well 
have   written  or  bcgnn  to  write  from  Litchfield,  where  he 
obtained  his  information,  and  not  finished  or  mailed  it  until 
he  got  to  Nokumis.     The  fact  about  the  cancer,  if  known  out- 
side the  family,  must  have  come  to  be  so  through  the  mem- 
bers of  the  family,  or  the  surgeons.     Surgeons  are  not  apt  to 
publish  such  facts  in  the  first  instance.     The  members  of  the 
family  at  Raymond  knew  whether  they  had  published  them) 
and  if  they  had  not,  they  would  naturally  indulge  in  surmises 
as  to  those  residing  at  Litchfield  and  St  Louis.     If  divulged 
at  all,  tiie  matter  would  soon  be  known  generally  in  the  neigh- 
borhood, and  the  company  be  apt  to  get  information  of  it,  and 
by  letters. 

It  is  not  difficult  to  understand  from  these  circumstances 
how,  through  the  many  discussions  following  O^Bannon's 
report  and  settlement,  revived  after  the  lapse  of  years 
upon  the  discovery  of  the  $5,000  receipt,  embittered  and 
perverted  by  this  litigation  and  another  unhappy  family 
affair  that  incidentally  appeared  in  the  testimony,  with  the 
additions  and  changes  that  eja  inevitable  imder  such  condi- 
tions, the  relatives  at  Raymond  honestly  came,  in  ten  years,  to 
believe  the  story  as  they  tell  it 

We  think  this  explanation  of  the  testimony,  though  merely 
inference  from  a  few  facts  and  the  natural  coui^se  of  things, 
is  rather  to  be  accepted  than  the  belief  that  such  a  man  as 
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O'Bannon,  in  the  position  shown,  told  such  a  lie — so  highly 
improbable,  on  its  face,  "so  needless,  so  likely  to  provoke 
denial  and  lead  to  investigation  and  exposure,  with  such  con- 
sequences to  himself — and  repeated  it  from  time  to  time  to 
different  persons,  with  no  charge  of  secrecy,  and  continued  to 
live  for  eight  years  in  the  neighborhood  of  everybody  inter- 
ested to  deny  and  disprove  it,  and  yet  was  never  charged  with 
it  until  after  his  death."  It  harmonizes  with  the  undisputed 
facts  of  the  case,  as  the  testimony  does  not,  and  accounts  for 
some  that  would  otherwise  be  passing  strange. 

For  example,  the  fact  that  though  Vigus  broke  off  relations 
with  his  uncle  and  aunts,  neither  he  nor  his  sisters  ever  com- 
plained to  them,  or  either  of  them,  of  the  very  extraordinary 
and  injurious  act  in  question.  How  could  they  have  refrained 
if  O'Bannon  had,  indeed,  told  them  he  saw  these  letters?  But 
mere  suspicion  that  they  had  by  letter  or  otherwise  said  any- 
thing to  throw  a  doubt  upon  his  claim,  arising  as  we  have 
suggested,  while  it  would  account  for  resentful  feelings,  would 
be  no  basis  on  which  to  make  complaint  to  them. 

Again :  Mr.  Barrett  soon  heard  of  this  talk,  but  evidently 
not  as  a  charge  definitely  and  responsibly  made.     He  sent 
word   intended   to   reach   Yigus  and    his  sisters  and  bring 
about  a  meeting,  when  he  could  dis))el  these  suspicions  and 
restore    the   former  relations,  but  never  intimated  that  he 
understood  he  was  so  charged,  or  supposed  that  O'Bannon 
had  done   him  any  wrong.     After  O'Bannon   removed   to 
Litchfield  he  asked  him  one  day  if  he  claimed  to  have  seen 
such  letters,  and  O'Bannon  answered:  "Sir,  I  never  heard  of 
such  a  thing."     That  ended  the  matter  between  them,  as  it 
would  not  had  Barrett  understood  he  was  represented  as  hav- 
ing 80  claimed.     In  that  case  he  would  have  confronted  the 
person  so  representing  with  this  flat  denial,  and  the  fact  would 
have  been  brought  out.    Still  again :  The  circumstance  already 
alluded  to,  of  his  telling  Miller  that  the  relations  were  claim- 
ing the  company  had  not  paid  enough.     He  could  hardly 
bave  told  that  to  a  friend  of  Vigus  whom  he  was  requesting  to 
talk  with  him,  if  he  had  himself  then  accused  them  to  him  of 
writing  to  the  company  that  he  was  entitled  to  nothing.     We 
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have  not  Bnpf)OBed  that  Miller's  Btory  was  a  pure  fabrication. 
His  last  version  may  well  be  accepted  with  the  single  correc- 
tion we  suggested,  viz.,  that  O'Bannon  said  he  had  settled  a 
policj  for  $5,000,  but  not,  as  Miller  stated  it,  that  he  had  ^^col- 
lected $5,000  on  the  policy."  With  that  correction  it  would 
be  natural,  consistent  with  the  other  facts  in  the  case  and  bis 
own  subsequent  conduct,  and  reflect  no  discredit  upon  the 
character  of  either.  So  much  for  the  changes  in  the  testi- 
mony of  witnesses  examined  on  the  former  trial. 

The  new  matter  includes  the  testimony  of  two  surgeons  and 
others  in  relation  to  the  treatment  of  Mrs.  Vigiis  for  cancer 
of  the  breast  and  of  ap[)ellee's  knowledge  of  the  facts.  It 
appears  that  she  was  treated  for  it  in  1S73  or  the  early  part 
of  1874  and  an  operation  performed.  The  snrgeons  were  of 
opinion  it  had  then  existed  in  an  active  state  for  four  or  six 
months,  and  in  a  latent  state  for  two  years  or' more  ;  but  there 
was  nothing  more  to  show  that  she  or  the  family  knew  or 
suspected  it  when  the  policy  was  issued.  They  mnst  have 
known  it,  however,  when  the  renewal  was  applied  for,  which 
was  in  September,  1874.  We  do  not  care  to  comment  on  this 
evidence,  nor  deem  it  very  material  except  so  far  as  it  bears 
upon  the  probability  that  the  subject  was  discussed  between 
O' Cannon  and  Edwards,  and  the  range  of  the  surmises  among 
the  family  and  friends  at  Kaymond,  upon  O'Baniion's  return 
and  report,  and  thereafter  until  the  time  of  the  first  trial ; 
and  shows  how  the  suspicion  and  surmises  of  one  came  in  the 
lapse  of  time  to  be  the  assertions  of  others,  and  the  common 
belief  of  all.  O^Bannon^s  death  and  consequent  inability  to 
deny,  correct  and  explain,  exposed  him  especially  to  the 
dangers  of  misrecollection,  misunderstanding,  confusion  and 
variation. 

The  principal  additions  relating  to  the  main  issue  were  the 
testimony  of  Charles  A.  Walker,  for  appellant,  and  Martin 
Kyan,  for  appellee.  In  January,  1875,  and  until  the  following 
June  Mr.  Walker  was  the  attorney  of  the  company.  It  was 
a  part  of  his  business,  as  such,  to  examine  and  settle  claims 
against  it.  He  had  long  been  a  prominent  lawyer  at  Carlin- 
vilie  and  acquainted  with  O^Eannon  for  many  years.     He  took 
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part  witli  him  and  Edwards  in  the  negotiation  for  a  settlement 
of   the  claim  on  the  Vigas  policy.     It  appears  that  he  was  not 
aware  that  O'Bannon  was  in  Chicago  at  that  time  until  he  was 
informed  of  it  by  Edwards;  that  he  then  talked  with  each  of 
theiu  separately  on  the  subject,  and  finally  with  both  together, 
in  his  room  over  tJiat  of  the  secretary.     Therein  the  presence 
of  Edwards,  he  told  O'Bannon  that  he  had  been  instructed  by 
him  to  resist  this  claim  on  the  grounds  that  Mrs.  Vigus  was 
insured  after  she  wasinju.ed  by  the  fall  in  Litchfield,  that  the 
representations  made  to  obtain  the  policy  were  faL^e  and  that 
she  was  not  a  fit  subject.     He  says  the  solvency  of  the  com- 
pany was  also  discussed;  that  he  advised  him  to  accept  the 
$2,000  offered ;  told  him  it  would  be  better  for  Vigus  than  to 
litigate,  and  that  the    probability  was   he   wouldn't  get  his 
money  if  he  got  a  judgment.     His  statement  is  clear  and  posi- 
tive, that  they  then  and  thei'e  '^came  to  the  agreement  to 
settle  for  $2,000;"  that  O'Bannon  ''accepted  the  proposition 
and  seemed  very  well  satisfied."     No  question  is  raised  as  to 
the  truth  or  importance  of  this  testimony.    But  the  witness 
further  states  that  no  papers  were  then  drawn  up,  and  that  he 
'^  havl  an  impression  that  this  settlement  was  made  on  a  Monday 
morning"  in  the  latter  part  of  December,  1874,  or  first   of 
January,  1876.     The  calendar  shows  that  the  fourth  of  Janu- 
ary fell  on  a  Monday,  and  the  note,  check  and  receipt  (of 
Vigub)  are  all  dated  on  the  5th.     Upon  these  circumstances 
counsel  contend  that  this  testimony,  though  true,  is  shown  to 
be  of  no  effect  by  that  of  Ryan.     He  was  the  actuary  of  the 
company  at  that  time  and  testified  as  follows:  '^ About  the 
firet  of  January,  1875,  in  the  ofiico  of  the  company  in  Chicago, 
at  Major  Edwards'  desk,  he  introduced  me  to  Mr.  O'Bannon 
and  they  proceeded  to  talk  about  tliis  claim.     I  can  only  state 
the  substance.     O'Bannon  urged  the  settlement  of  the  claim 
and  Edwards  seemed  disposed  to  favor  hvtriy  but  said  the  claim 
had  not  been  assessed  for  yet     O'Bannon  desired  some  money 
immediately,  on  that  occasion.     Edwards  agreed  to  give  $1,000 
down  or  a  check  for  $1,000,  and  a  draft  or  note  at  sixty  days- 
I  think  it  was,  for  another  $1,000,  a/ad  the  balance  when  the, 
claim  was  assessed  for  and  collected.    Major  Edwards  then 
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handed  nie  the  proofs  of  loss  and  told  me  to  see  that  it   got 
into  the  next  assesement,  to  be  sent  out  early  in  February. 
Mr.  Edwards  called  the  bookkeeper  and   told  him  to  draw  up 
a  check  for  |l  1,000  and  a  draft  or  note  for  another  $1,000* 
which   the  bookkeeper  apparently   proceeded   to  do.     The 
bookkeeper's  desk  adjoined  close  by."     The  claim  of  counsel 
is  that  the  agreement  testified  to  by  Walker  was  abandoned 
and  the  one  stated  by  Ryan  adopted  and   executed  instead. 
We  can  not  so  reconcile   this   testimony,  but  are  forced    to 
reject  the  statements  of  Kyan  which  we  have  italicized.     In 
the  iirst  place  it  seems  far  more  probable  that  the  transaction 
mentioned  by  Walker  occurred  on  the  6th  than  on  the  4th  of 
January.     He   said, '^  my  impressions  are   that  it   was  on  a 
Monday  morning.     Of  course  it  is  simply  an  impression  that 
has  got  on  my  mind.     I  don't  know  why  1  have  got  the  impres- 
sion."    Aside  from  this,  the  evidence  induces  the  belief  that 
O'Bannon  did  not  reach   Chicago  before  Monday  morning ; 
that  he  first  saw  Edwards  alone,  and  talked  the  matter  over 
with  him ;  that    Walker  then  saw    Edwards  and  they    dis- 
cussed   it;    and  it    was    after    these  three    interviews  that 
the    meeting  in  question   took  place.     It    is    not   probable 
that  they   all   occurred   on    Monday    morning.     Moreover, 
it   is  not  probable  that  after   agreeing   upon  the  terms  of 
settlement  they  postponed  its  execution.    The  papers  required 
to  consummate  it  were  a  check,  a  note  and  two  receipts — the 
work  of  ten  minutes  and  of  a  clerk.     The  natural  course  was 
to  go  at  once  to  the  room  below,  which  was  the  office  of  the 
secretary  and  of  the  bookkeeper,  who  was  to  make  the  entries, 
and  close  up  the  business.     But  even  upon  the  other  supposi- 
tion, we  are  asked  to  believe  that  this  secretary,  who,  notwith- 
standing  his  friendship  for  O'Bannon,  on   Monday,  for  the 
substantial  reasons  stated,  in  the   presence  and  with  the  con- 
currence of  the  company's  attorney,  committed  himself  to  a 
peremptory  refusal  to  pay  more  tlian  $2,000,  and  actually  got 
an  agreement  to  settle  for  that  amount,  with  which  O'Ban- 
non seemed  well  pleased,  on  Tuesday,  without  any  new  light 
on  the  subject,  and  without  the  knowledge  of  the  attorney, 
was  entertaining  a  proposition  from  O'Bannon  to  settle,  and 
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was  so  *' disposed  to  favor  him"  that  he  would  have  paid  the 
fnll    amount  right  down  except  that  it  had  not  been  assessed 
and  collected,  and  actually  paid  $1,000  down,  gave  the  com- 
pany's note  at  sixty  days  for  another  tliousand,  and  a  verbal 
promise  to   pay  $3,000   more,  to  which  all  claim  had  been 
abandoned,  as  soon   as   it   should  be  assessed  and  collected, 
and    gave    directions  to  have   it  assessed  and  collected   as 
soon  as  possible.     Considering  further  that  nothing  was  yet 
due,  that  the  financial  condition  of  the  company  was  not  such 
as  to  justily  any  needless  liberality  in  the  settlement  of  claims 
against  it  and  that  the  bookkee|  er  at  the  adjoining  desk^  who 
was  probably  within  hearing  of  tlie  whole  arrangement,  when 
he  did  "  proceed  to  draw  up  the  papers,"  proceeded  furtlier 
to  enter  the  transaction  on  his  books  as  a  settlement  for  $2,000 
and  no  more,  the  statement  that  the  secretary  then  agreed  to 
pay  the  further  large  sum  of  $3,000  seems  but  little  Jess  than 
monstrous.     We  can  not  believe  it  as  against  the  other  evi- 
dence in  this  case,  upon  the  unsupported   testimony  of  Ryan. 
After  a  brief  experience  as  a  lawyer,  he  liad  thought  it  to  be 
to  his  interest  to  become  connected  with  this  company.     His 
relations  to  Edwards  were  intimate.     He  was  subordinate  to, 
and   doubtless   to    some   extent   dominated    by   him.     Like 
Edwards,  he  went  west  not  long  after  its  failure,  engaged  in 
employments  of  different  kinds,  for  short  periods,  at  different 
places,  and  finally  followed  him  to  Fargo,  where  he  resumed 
the  practice  of  law  and  was   his  attorney  in  the  libel  suit 
against   the   newspaper  company.     He  prepared  the  list  of 
losses  for  the  February  assessment,  by  direction  of  Edwards, 
and  in  the  list  as  presented  to  and  approved  by  the  executive 
committee  this  appeared  as  a  loss  of  $2,500,  which  Terpenny 
said  would  have  been  the  usual  course  if  it  had  been  settled  at 
$2,000,  because  the  company  issued  no  policy  for  $2,000.     We 
said  before  it  was  likely  this  happened  through  inadvertence. 
It  does  not  seem  quite  so  likely  now.     Walker's  age,  position 
and  exi)erience  gave  him  greater  right  and  reason  to  be  inde- 
pendent in  his  judgment  and  action.     His  integrity  is  unques- 
tioned.    The  evidence  leaves  the  impression  that  these  qual- 
ities moved  him  to  sever  his  connection  with  the  company  in 
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Juno,  1875.  ni«  statement  is  natural,  probable  in  itself  and 
from  the  known  facts,  and  strengtbons  the  belief  tbat  O'Bim- 
non,  on  the  5th  of  Jannary,  1875,  settled  this  claim  in  ]>er- 
fectly  good  faith  for  $2,000,  and  took  no  part  in  the  frand 
afterward  committed,  and  which,  in  that  case,  was  a  fraud 
upon  the  company  and  not  upon  appellee. 

Any  theory  of  the  case  consistent  with  tlie  evidence  which 
woald  make  his  estate  liable,  mnst  involve  a  conspiracy  with 
Edwards.  Ei3  mast  have  known  that  appellee  had  settled 
finally  in  January.  Ever  since  tiie  ninth  day  of  that  month 
he  had  his  receipt  *^  in  full  of  all  demands  under  the  policy. " 
He  could  not,  then,  have  innocently  ordered  a  check  for  $3,000 
more  in  his  favor  to  be  drawn  on  the  4th  of  March  following. 
The  implication  of  Edwards  is  fully  c  >nceded.  Counsel  say 
^^  we  have  always  insisted,  and  believe  as  strongly  as  we  believe 
anything,  that  it  required  more  than  one  person  to  success- 
fully per|)ctrato  the  fraud ;"  and  after  quoting  from  the  former 
argument  what  they  said  about  "  an  officer  of  the  company" — 
but  naming  none  because  none  had  been  named  by  opposing 
coimsel — proceed  as  follows:  "  But  now  that  counsel  have  been 
driven  to  openly  charge  that  Edwards  abstracted  the  money, 
we  reply  that  it  was  impossible  for  him  to  do  so  without  a 
confederate  at  the  ottier  end  of  the  line  who  had  the  confi- 
dence of  Yigus,  and  no  man  had  that  as  fully  as  Richard  W. 
O'Bannon." 

We  understand  this  to  mean  that  from  the  guilt  of  Edwards 
and  other  conceded  or  established  facts,  it  would  follow  that 
O'Bannon  was  his  confederate  in  the  fraud.  Of  course,  if 
O'Bannon  signed,  as  agent,  a  receipt  expressed  to  be  for 
$5,000,  and  told  Miller  he  had  collected  that  amount,  and  lied 
to  Yigus  about  the  cancer  letters,  and  indorsed  the  check  for 
$3,000,  these  facts  would  be  evidence  of  his  guilt  without 
reference  to  that  of  Edwards.  But  whether  he  did  these 
things,  or  any  of  them,  are  the  very  questions  in  issue,  and 
therefore  can  not  be  begged.  If  he  did  not,  there  is  no  evi> 
dence  against  him,  unless  it  is  to  be  found  in  other  acts  of  his 
own  which  are  undisputed  or  proved,  and  the  guilt  of  Edwards. 
The  position,  then,  is  that  the  guilt  of  Edwards,  with  otlier 
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facts  established,  shows  that  O^Bannon  mnst  have  done  these 
disputed  things  or  some  others  which  made  him  gniltj  also ; 
in  other  words,  that  Edwards  conld  not  have  don^  what  he 
did  without  the  guilty  aid  of  O'Bannon.  And  the  argument 
here  made  in  support  of  this  position  rests  wholly  on  the  sup- 
posed necessity  of  the  co-operation  of  one  "  who  had  the  con- 
fidence of  Vigus."  To  what  end  was  the  co-operation  of  such 
an  one  necessary,  except  to  obtain  a  ratification  of  the  settle- 
ment he  reported  and  a  receipt  in  full  to  the  company?  Is 
not  the  argument,  then,  reduced  to  the  strange  assumption  that 
he  could  not  or  would  not  have  obtained  these  if  he  had  in 
fact  made  the  settlement  as  reported,  and  honestly  believed  it 
the  best  he  could  have  made? 

With  the  two  receipts  in  his  possession,  Edwards  needed  no 
aid  from  O'Bannon.  In  any  case  he  must  use  a  forged 
indorsement,  and  take  the  risk  of  discovery  by  the  company 
of  the  fraud  upon  it.  These  dangers  conld  not  be  avoided  or 
lessened  by  any  such  aid.  An  indorsement  of  the  check  by 
O'Bannon  would  have  been  just  as  false  as  an  indorsement  by 
Edwards,  criminally  or  otherwise — no  loss.  The  money  to  be 
paid  on  it  being  that  of  his  company,  the  bank  would  have 
accepted  as  valid  any  that  he  recognized,  and  he  could  doubt- 
less have  found  a  cheaper  tool  than  O'Bannon.  If  O'Bannon 
had  indorsed  it,  the  chances  of  its  abstraction  would  have  been 
lessened  and  of  its  discovery — especially  after  his  death — 
increased  ;  nor  would  Edwards  have  been  so  likely  to  forget 
the  fact  or  so  unwilling  to  state  it ;  for  it  would  have  charged 
O'Bannon  and  not  him,  with  the  money  and  the  fraud,  and 
prevented  inquiry  as  to  some  other  facts  now  shown.  As  to 
the  other  danger  he  had  chiefly  to  fear  Walker.  The  other 
officers  and  employes  of  the  company  seem  not  to  have  ques- 
tioned his  doings.  He  ordered  and  it  was  done.  But  Walker 
had  personal  knowledge  that  the  settlement  of  this  claim  for 
$2,000  had  been  agreed  on.  The  former  record  disclosed  no 
particular  reason  for  the  long  delay  in  presenting  the  check 
for  payment.  It  now  appears  that  Walker  left  the  service  of 
the  company  in  June.  Manifestly,  then,  the  conspiracy,  if 
any,  must  have  been  entered  into  on  or  before  the  5th  day  of 
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January,  when  these  receipts  wore  prepared,  and  the  one  to 
be  signed  by  Vigus,  togctlier  with  the  check  and   note  for 
$2,000  were  deh'verod  to  O'Baunon;  for  afterward  it  would 
have  been  useless  to  Edwards,  requiring  liim  without  consid- 
eration to  divide  the  fruit,  and  increasing  the  risk  of  detec- 
tion.    But,  in  addition  totlie  reasons  ah-eady  given  for  believ- 
ing that  O^Bnnnon  then  settled  in  good  faith,  the  evidence 
shows  there  could  have  been  no  sufficient  time  before  that  for 
the  arrangement  of  such  a  scheme  of  fraud.     O'Banuou  had 
nothing  to  do  with  the  matter  until  just  before  he  went  to 
Chicjigo,  nor  any  reason  to  suppose  lie  would  have.     He  went 
to  Chicago  expecting  to  comfiromise.     Counsel  admit  that  the 
negotiation  of  Monday,  Jauuary  4th,  resulted  in  the  accept- 
ance by  O'Bannon  of  the  offer  of  $2,000 ;  that  Walker  took 
part  in  this  negotiation,  knew  the  reasons  for  the  compromisn 
and  the  fact  of  the  agreement  U)x>n  it     His  presence  and 
participation  is,  to  our  minds,  satisfactory  evidence  that  it  was 
made  in  good  faitli.     We  believe  this  occuiTed  on  Tuesday 
and  was  the  final  arrangement,  followed  immediately  by  the 
delivery  of  the  check  and  note  for  the  amount  agreed  on. 
But  supposing  it  to  have  been  on  Monday,  who  can  for  a 
moment  sn8|>ect  that  after  the   settlement  in  goodtf|ith  and 
for  the  reason  so  discussed,  and  before  the  close  ^ftusiness 
hours  on   Tuesday,  either  of  these  parties  conceded   and 
broached  to  the  other  the  idea  of  taking  from  the  company, 
ostensibly  on  account  of  this  claim,  the  further  sum  of  $3,000 
to  be  appropriated  to  their  own  use,  and  arranged  all  the 
details  of   the  sclieme   for   realizing   it    and   avoiding   the 
dangers  of  detection,  immensely  enhanced  as  they  were  by 
Walker's  knowledge?     This  would  have  been  impossible  even 
to  old  pals  in  crime,  and  nothing  is  shown  of  the  relations  of 
these  parties  to  wairant  a  suspicion  that  either  would  thus 
abruptly  confess   himself,  and  dare  assume   the   other  to  be 
capable  of  such  infamy. 

But  without  such  a  conspiracy  O'Bannon  could  not  have 
been  guilty.  The  participation  of  Edwards  was  indispensable. 
Otherwise  the  check  for  $3,000  could  not  have  been  obtained. 
But  since  Edwards  did  not  need  the  aid  of  O'Bannon,  the  fact 
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of  his  guilty  if  conceded,  is  do  proof  against  O'Bannon,  bat 
rather  tends  to  exonerate  him. 

We  have  shown  the  improbability,  nearly  approaching  the 
impossibilit}^  of  such  a  conspiracy.  There  is  not  in  this 
record  a  syllable  of  direct  proof  in  support  of  it  as  a  distinct 
fnct;  nor  a  single  fact  undisputed  or  satisfactorily  proved, 
from  which  it  can  be  inferred. 

That  O'Bannon  was  the  agent  of  appellee  to  settle  and 
collect  the  claim  ;  that  as  such  he  received  from  the  company 
$2,000,  which  he  paid  over  and  reported  as  the  full  amount 
received ;  that  two  months  thereafter  the  company's  check 
for  $3,000  more,  ostensibly  on  account  of  this  claim  and  pay- 
able to  appellee,  was  by  its  secretary  delivered  to  some  per- 
son not  shown,  or  fraudulently  retained  and  used  for  himself  ; 
tiiat  two  months  later  it  was  paid  by  the  drawee,  upon  an  in- 
dorsement not  shown,  to  some  person  also  not  shown ;  and 
that  O'Bannon  was  in  Chicago  at  some  time  after  its  date  and 
before  its  payment — these  may  be  established  facts,  but  of 
themselves  they  do  not  tend  to  prove  that  O'Bannon  had  any 
knowledge  of  the  check  or  fraud,  or  in  any  way,  directly  or 
indirectly,  derived  any  benefit  from  it.  That  he  signed  the 
receipt  on  the  policy  after  that  check  was  drawn,  or  there- 
after bad  any  communication  with  or  from  any  agent  of  the 
company  or  the  bank,  or  indorsed  it,  or  took  or  received  any- 
thing by  means  of  it — these  are  at  most  but  inferences  from 
independent  evidence  claimed  to  prove  other  facts,  and  there- 
fore lend  no  support  to  that  evidence.  That  evidence  con- 
sists of,  and  the  case  for  appellee  rests  wholly  and  solely 
upon,  the  face  of  the  receipt  as  it  now  appears,  the  alleged 
admission  to  Miller,  the  alleged  falsehood  about  cancer  letterS} 
and  the  testimony  of  Kyan. 

One  living  witness,  and  so  far  as  appears  only  one,  cer- 
tainly knew  at  one  time  whether  the  words  "  five  thousand  " 
were  in  the  receipt  when  signed.  It  was  for  his  interest  to 
prove  they  were.  He  was  examined,  but  did  not  venture  to 
say  it  Perhaps  it  was  possible  for  such  a  matter  to  escape 
his  recollection.  It  is  harder  to  believe  he  could  have  for- 
gotten what  disposition  he  made  of  so  largo  a  check  drawn  by 
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his  exproBS  direction.     That  Btands  so  related  to  tlie  receipt 
that  his  faihire  to  charge  O^Bannon  in  respect  to  it  may  be 
regarded  as  significant,   though    negative    evidence  in    his 
favor  upon  that  point  and  on  the  whole  case.     But  whether 
these  words  were  in  or  out,  the  receipt  was  fairlj  explained 
and  overcome.     Then  the  testimony  of  Miller  was  witboat 
corroboration.     O^Bannon  was  not  here  to  deny  or  explain 
the  statement  imputed  to  him ;  but  on  its  face  and  by  the  cir- 
cumstances it  was  shown  to  be  a  misrepresentation,  whether 
intended  or  not     The  alleged  falsehood  about  cancer,    if 
proved,  would  bear  but  remotely  and  feebly  upon  the  main 
issue.     Certainly  it  would  be  slender  ground  on  which  to 
base  a  finding  and  judgment  for  over  $5,000.     We  think  it 
was  not  proved.     Without  the  testimony  of  Byan,  each  of 
those  three  items  depends  alone  upon  the  other  two  for  cor- 
roboration.    All  else   in  the   record  is  consistent   with   the 
innocence  of  O'Bannon.     So  far  as  it  tends  to  prove  any  fraud 
it   points  suspicion  against  another,   and   not  him — another, 
whose  guilt  would  account  for  all  the  facts  proved,  without 
involving  him.     Each,  in  our  opinion,  is  so  far  impeached, 
either  by  itself  or   other  evidence  introduced  on   the  same 
side,  that  it  can  not  stand  alone,  and  much  less  support  any 
other. 

Then,  without  the  testimony  of  Eyan,  appellant  would  not 
have  been  put  upon  her  defense.  According  to  that,  Mr.  Ter- 
penny  must  have  witnessed  the  scene  described,  for  he  drew 
up  the  papers  while  O^Bannon  was  in  the  ofiSce,  and  never 
saw  him  there  but  once.  Yet  he  does  not  speak  of  Kyan's 
presence.  He  heard  no  promise  to  pay  $8,000  when  it  should 
be  assessed  and  collected,  nor  had  he  any  such  understanding 
from  any  source.  His  entries  show  his  undei-standing  of  a 
settlement  then  finally  made,  and  for  $2,000.  He  states  no 
conversation  between  Edwards  and  O'Bannon  as  then  had. 
The  idea  we  get  from  him  is,  that  O'Bannon  simply  waited 
while  he,  by  direction  of  Edwards,  drew  up  the  paper&  That 
would  have  been  natural  if  they  had  just  agreed  upon  the 
terms  in  the  room  above.  His  statement  is  opposed  also,  in 
some  degree,  by  the  fact  that  the  company  had  some  plausible 
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reason  to  contend  for  a  compromise  and  Edwards  knew  it. 
The  ti*ansaction,  as  he  relates  it,  was  not  according  to  bnsiness 
methods,  though  both  the  parties  to  it  were  business  men. 
His  relations  to  Edwards,  and  his  agency  in  the  assessment 
proceedings  upon  this  loss,  have  been  before  referred  to.  But 
if,  notwithstanding  what  may  be  urged  against  it  on  its  face, 
and  from  other  evidence  on  the  same  side,  it  required  proof  on 
the  part  of  appellant  to  overcome  it,  such  proof  was  abundantly 
famished  by  the  testimony  of  Walker,  supported  as  it  is  by 
the  known  facts  otherwise  proved  on  botli  sides. 

To  our  minds,  the  consistent  and  credible  evidence  in  this 
record  strongly  tends  to  prove  that  O'Bannon  was  an  honest 
man  and  a  true  friend  of  appellee;  that  the  claim  against  the 
insurance  company  was  one  which  might  well  be  compromised ; 
that  appellee  expected  it  would  have  to  be  compromised; 
and  that  it  was,  in  fact,  compromised.  We  think  the  finding 
was  against  the  weight  of  the  evidence;  that  in  a  case  of  tliis 
kind,  sometiiing  more  than  a  bare  preponderance^  still  leaving 
a  grave  doubt,  is  reqnh*ed  of  the  plaintiff;  that  the  court 
should  recognize  some  value  in  a  good  name,  some  protection 
in  a  grave.  We  can  not  defer  to  it  as  a  finding  under  superior 
advantages,  upon  conflicting  evidence^  for  there  are  also  con- 
flicting claims  to  such  deference.  Other  courts  have  found 
differently  upon  evidence  not  different  from  that  now  before 
us,  except  as  it  was  sti*onger  for  appellee  or  weaker  for  appel- 
lant. While  holding  the  views  herein  expressed  as  to  the 
questions  arising,  if  any  do  arise,  under  the  statute  of  limita- 
tions— that  it  was  for  the  trier  to  determine  whether  appellee 
was  fairly  put  upon  inquiry  by  the  alleged  statement  of 
O'Bannon  concerning  the  cancer  letters,  and  whether  he  used 
due  diligence  to  prevent  the  alleged  fraud — wo  reverse  this 
judgment  on  the  evidence  upon  the  main  issue — whether  there 
ever  was  a  cause  of  action. 

The  case  seems  to  involve  questions  of  fact  that  are  few 
and  plain,  with  but  little  real  occasion  for  instructions  or  prop- 
ositions of  law.  Under  our  system  of  practice,  the  danger  that 
lies  in  a  free  use  of  them  in  such  a  case  is  out  of  all  propor- 
tion to  the  benefits.     With  a  view  to  ending  the  unfortunate 
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litigation  with  as  little  more  expense  and  delay  as  may  bo,  con- 
sistently witli  jastice  and  the  law,  we  are  constrained  to  add 
that  some  of  those  given  for  appellant,  were,  in  our  jadgment, 
not  well  considered. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Heuersed  (md  remanded. 


Gipps  Brewing  Company  et  al, 

V. 

«^  J}J  City  of  Virginia. 

Municipal  Corporationf — Ordinanre — Violation — Penalty — R^cor^ry  <^ 
— Intoxicating  Liquars — Service — Default — Motion  to  set  Aside — iSec.  5, 
Practice  Ad — Pleading* 

1.  In  an  action  of  df>bt  for  the  recorery  of  penalties  for  divers  violations 
of  an  ordinance  touching  the  sale  of  intoxipating  iiqaors,  this  court  holds 
as  erroneous  the  assessment  of  attorney's  fees  in  a  certain  sum  upon  each 
conviction,  as  costs. 

2.  A  failure  to  allege  in  the  declaration  the  existence  of  a  provision 
warranting  such  assessment  in  an  ordinance,  will  prevent  the  recovery 
thereof. 

[Opinion  filed  February  14, 1890.] 

Appeal  from  the  Circuit  Court  of  Cass  County;  the  Hon. 
Cysus  Eplbb,  Judge,  presiding. 

Mr.  A.  A.  Lbbpkb,  for  appellants. 

Mr.  R  W.  Mills,  for  appellee. 

Wall,  J.  This  was  an  action  of  debt  by  the  city  of  Vir- 
ginia against  the  appellant  companies  to  recover  a  penalty  of 
not  less  than  $100  and  not  more  than  $200  for  each  of  sundry 
alleged  violations  of  an  ordinance  of  the  city  in  regard  to  the 
sale  of  liquoro. 
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A  default  was  taken,  and  tlie  court  assessing  the  damages 
found  defendants  guilty  of  twelve  violations,  and  imposing  a 
fine  of  $100  for  each  violation,  rendered  judgment  for  $1,200 
and  for  costs,  "  including  the  sum  of  $5  attorney's  fees  on 
each  of  said  convictions,  amounting  in  the  aggregate  to  $60." 
The  item  of  $60  is  erroneous.  The  law  makes  no  provision 
for  such  costs.  The  court  might  liave  assessed  the  penalty  at 
any  figure  within  the  limit  fixed  by  the  ordinance  alleged  in 
the  declaration,  but  it  had  no  power  to  assess  attorney's  fees  a&\ 
costs.  Counsel  suggest  the  ordinance  so  provided,  but  assum- 
ing the  city  had  power  to  incorporate  such  a  provision  in  its 
ordinance,  it  is  not  so  alleged  in  the  declaration.  Hence  i^pon 
the  record  as  it  now  appears,  there  is  fatal  error. 

Before  final  judgment  was  entered  the  defendants  moved 
to  set  aside  the  default,  on  the  ground,  mainly,  that  the  service 
of  process  was  had  upon  one  Saal,  as  the  agent  of  the  defend- 
ants, and  that  upon  the  facts  disclosed  by  the  afiidavit  filed  in 
support  of  the  motion,  the  said  Saal  was  not,  at  the  time  of 
service,  an  agent  of  the  defendants  within  the  meaning  of  the 
fifth  section  of  the  practice  act. 

The  motion  was  denied,  and  error  is  assigned  upon  that 
ruling.  A  majority  of  this  court  are  of  opinion  the  motion 
was  properly  overruled.  The  judgment  will  be  reversed  and 
the  cause  remanded  with  directions  to  permit  the  defendants 
to  plead  to  the  merits  of  the  action. 

Beversed  and  remanded. 


LuciNDA  Huling,  Executrix,  etc., 
Lizzie  Huling. 

Ilushand  and  Wife — Alienntian  of  Affection — Hutthand — Advice  as  to 
Conduct  qf  Manned  Person  by  Parent — Evidence — Instructions — Dant' 
ages, 

1.  There  can  be  no  waiver  of  tbe  rights  of  an  insane  dpfendant  touch- 
ing the  introduction  of  the  evidence  of  an  incompetent  witness. 
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2.  Such  introdoction  is  not  cared  by  the  fact  that  the  testimony  of  the 
insane  defendant  was  admitted  without  objection. 

3.  It  is  improper  in  an  action  by  a  wife  aiotinst  the  parents  of  her  hus- 
band for  the  recovery  of  damaires  alleged  to  hare  arisen  through  the  alien- 
ation of  his  affection  for  her  by  reason  of  acts  and  advice  on  their  part* 
to  allow  her  to  testify  to  conversations  between  herself  and  hunband  touch- 
ing their  living  together  and  the  attitude  of  his  parents  toward  them. 

4.  A  parent  may  in  good  faith  nnd  from  worthy  motives,  in  a  moderate, 
temperate  and  careful  manner,  advise  his  son  as  to  his  domestic  affairs 
without  incurring  liability  if  the  same  influences  a  separation  between  son 
and  wife. 

5.  An  instruction  in  behalf  of  the  plaintiff  in  such  ca%  ignoring  the 
relation  of  father  and  son  and  the  question  of  good  faith,  is  bad, 

[Opinion  filed  November  23,  1889.] 

Appeal  from  the  Circuit  Court  of  McLean  County;  tlie 
Hon.  OwKN  T.  Kkeves,  Judge>  presiding. 

Mr.  John  T.  Lillasd,  for  appellant 

Mr.  Fbank  R.  Hendebson,  for  appellee. 

Wall,  J.  This  was  an  action  on  the  case  bj  the  appellee 
a.fi^ainst  Nathaniel  Hnling  and  Lncinda  Huling,  his  wife* 
The  declaration  alleged  that  the  defendants,  conspiring 
together,  did  alienate  the  affection  of  John  Huling,  hus- 
band of  the  plaintiff,  and  thereby  induced  him  to  aban- 
don and  desert  her.  After  the  suit  was  begun,  Nathaniel 
Huling  was  adjudged  insane,  and  npon  the  trial  Lucinda 
Huling,  who  had  been  api)ointed  his  conservator,  represented 
and  defended  for  him.  When  the  plaintiff's  testimony  was 
closed  the  suit  was  dismissed  as  to  Lncinda  Hnling.  The  jury 
found  the  issue  for  the  plaintiff,  and  assessed  her  damages  at 
§1,250,  upon  which,  after  denying  a  motion  for  new  trial,  the 
court  rendered  judgment.  Since  the  trial  the  defendant,  Na- 
thaniel Huling,  died,  and  this  appeal  is  prosecuted  by  Lucinda 
Hnling,  as  his  executrix. 

Various  errors  are  assigned,  but  we  shall  notice  such  only 
as  seem  to  be  most  important  It  appears  from  the  evidence 
that  the  plaintiff,  who  had  been  for  some  time  employed  as  a 
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doiuestic  in  the  family  of  the  defendantB,  became  imdulj  inti- 
mate with  the  said  John,  who  was  also  a  member  of  the 
family;  that  she  and  John  were  secretly  married  under  cir- 
cauistances  showinji^  that  he  was  quite  reluctant  to  take  the 
Btep,  and  that  he  immediately  left  her  and  never  sustained 
conjugal  relations  with  her.  A  child  was  born  to  her  about 
seven  months  after  the  marriage,  and,  more  than  two  years 
after  the  marriage,  this  suit  was  brought  At  the  time  of  the 
marriage  the  plaintiff  was  about  nineteen  years  of  age,  and 
John  was  over  twenty-one  years  of  age.  At  the  trial  the 
plaintiff  was  a  witness  in  her  own  behalf,  and  was  permitted 
to  testify  as  to  the  declaration  of  the  defendant,  Natlianiel 
Huling.  The  plaintiff  was  competent  as  against  the  defend- 
ant, Lucinda  Huling,  but,  as  is  conceded,  she  was  not  oom|>e. 
tent  against  the  insane  defendant,  Nathaniel. 

The  court  so  stated  in  the  presence  of  the  jury,  but  counsel 
waived  the  objection  as  to  the  conversation  the  witness  was 
then  proceeding  to  detail.  It  was  the  duty  of  counsel 
and  of  the  court  to  protect  the  insane  defendant  from  the 
evidence  of  an  incompetent  witness.  The  conservator  could 
not  waive  the  rights  of  her  ward  in  this  respect  Cartwright 
V.  Wise,  14  111.  417;  Khoads  v.  Khoads,  43  111.  239;  Stark  v. 
Brown.  101  111.  395;  Fietsam  v.  Kropp,  6  111.  App.  144. 
Many  other  cases  illustrating  the  principle  involved  might  be 
recited  but  it  is  unnecessary. 

The  effect  of  this  testimony  was  hurtful,  nor  was  it  coun- 
teracted by  the  evidence  of  the  insane  defendant  who  was 
permitted  to  testify,  apparently  without  objection.  He  was 
incompetent  because  no9i  compos  T/ientis  (1  Greenlea^  on  Ev. 
Sec.  365),  and  whatever  he  might  say  would  have  little  or  no 
weight  with  the  jury  as  against  the  testimony  of  adverse  wit- 
nesses who  were  sane.  It  is  also  objected  that  the  plaintiff 
was  permitted  to  detail  the  convei'sations  she  had  with  her 
husband,  as  to  their  purpose  of  living  together  and  as  to 
the  opposition  of  his  parents  to  the  marriage.  This  was 
manifestly  not  competent  because  it  was  purely  hearsay  and 
was  highly  calculated  to  prejudice  the  rights  of  the  defend- 
ants.    White  V.  Buss,  47  Mich.  172;  Preston  v.  Bowers,  13 
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O.  St.  1.  Other  objections  to  the  testimony  of  the  plaintifl 
need  not  l)e  discnssed  as  upon  anotlier  trial  they  can  be 
obviated  by  exclndinj^  the  witness  altogether.  The  instruc- 
tions given  for  the  defendant  advised  the  jury  that  a  parent 
has  a  right  in  a  moderate,  intelligent  and  careful  manner  to 
advise  a  son  as  to  his  domestic  affairs,  and  even  as  to  living 
Mrith  his  wife,  and  that  if  such  counsel  and  advice  be  given  in 
good  faith  and  from  worthy  motives,  the  wife  has  no  cause  of 
complaint,  even  though  such  advice  may  contribute  in  some 
de.ree  to  the  result  of  causing  a  separation.  The  distinction 
between  the  case  of  a  stranger  and  that  of  a  parent  has  been 
frequently  recognized  and  it  is  no  doubt  well  settled  that  a 
parent  may,  when  acting  in  good  faith,  give  his  advice  on  this 
important  subject  without  incurring  liability.  Hutchison  y. 
Peck,  5  Johns.  195;  Smith  v.  Lyke,  13  Hun,  204;  Payne  v. 
Williams,  4  Baxter,  583.  Schouler's  Domestic  Kelations,  Sec. 
41;  2  Hilliard  on  Torts,  510. 

It  is  suggested  by  counsel  for  appellee  that  in  all  the  cases 
where  this  distinction  is  stated,  the  action  was  by  the  husband 
for  alienating  the  affection  of  the  wife.  Probably  this  is  due 
to  the  fact  that  the  action  for  such  an  injury  was  rarely,  if 
ever,  brought  by  the  wife. 

Whatever  may  have  been  the  right  of  the  wife  in  this 
regard  at  common  law  there  is  no  doubt  that  under  the  legis- 
lation of  this  State  she  may  maintain  the  action — Bassett  v. 
Bassett,  20  111.  App.  543;  and  there  seems  to  be  no  sound 
reason  why  the  parent  might  not  in  good  faith,  and  from 
proper  motives,  render  his  advice  to  a  son  as  well  as  to  a 
daughter.  True,  such  advice  might  be  more  appropriate  and 
needful  and  more  potent  in  the  case  of  the  daughter  than  in 
the  case  of  a  son,  but  this  would  be  a  difference  in  degree  only 
and  not  in  principle.  We  must  hold,  therefore,  that  the 
instruction  referred  to  was  properly  given  on  behalf  of  the 
defendant. 

Turning  now  to  the  instructions  given  for  plaintiff  it  will 
be  found  that  they  ignore  the  relation  of  the  defendant  to  the 
husband,  and  that  they  authorized  the  jury  to  find  the  defend- 
ant guilty  altliough  he  may  have  acted  in  the  utmost  good 
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faith  and  moderation*  Notably  is  this  so  in  the  fourth,  where 
it  was  said  that  ''  if  the  defendant  did  in  any  way  or  manner,  or 
by  any  means,  inflaence  "  the  husband  to  abandon  the  wife  he 
would  be  liable,  and  that  it  was  ^'immaterial  in  this  case 
whether  there  may  have  been  other  facts  or  circumstances 
con tri bating:  to  cause  such  wrongful  desertion." 

The  instructions  as  a  whole  were  inconsistent  and  contra- 
dictory, and  in  a  case  like  this  where,  on  the  ])roof ,  there  is,  to 
say  the  least,  no  little  doubt  as  to  the  right  of  recovery,  it  is 
important  that  the  law  should  be  given  with  such  accuracy  as 
to  make  it  clear  that  it  was  properly  understood  by  the  jury. 

For  the  reasons  indicated  the  judgment  will  be  reversed 
and  the  cause  remanded. 

Meversed  and  remanded. 
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M  floi  R.  T.  Barton. 
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Aftachmefif—Ttumffleient  Abstract— Jurisdiction— Service  hy  Publication 
— Da  mages — Exceptions, 

1.  A  certificate  setting  forth  service  by  publication,  pfaould  show  that  it 
was  made  by  the  publisher  of  the  paper  in  which  it  appeared. 

2.  A  certificate  imperfect  in  this  respect  may  be  cared  by  other  proof  of 
publication  in  the  paper  in  question. 

S.    The  remedy,  in  case  of  dissatisfaction  with  an  assessment  of  damages 
on  default,  is  a  motion  to  correct  the  same. 

4.  This  court  will  not  review  the  assessment  of  damages  on  a  default,  in 
the  absence  of  a  bill  of  exceptions  setting  forth  all  the  evidence  heard. 

5.  The  presumptions  are  always  in  &vor  of  the  correctness  of  the  judg- 
ments of  courts  of  common  law  having  general  jurisdiction. 

[Opinion  filed  May  25,  1889.] 

In  error  to  the  Circuit  Court  of  Kankakee  County;  the 
Hon.  Alfred  Sample,  Judge,  presiding. 

Mr.  Daniel  H.  Paddock,  for  plaintiff  in  error. 
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Mr.  G.  S.  Eldsidge,  for  defendant  in  error. 

The  criticiein  upon  the  proof  of  publication  has  no  force 
whatever.  The  law  docs  not  specifically  define  how  publica- 
tion may  be  proved.  It  merely  authorizes  a  certificate  of 
publication  to  be  made  by  tiie  publisher  when  no  other  mode 
is  observed.     Starr  &  C.  R  S.,  p.  1674,  Sec.  1. 

The  statute  simply  provides  that  the  certificate  shall  be 
sufficient  evidence  of  publication,  but  does  not  exclude  any 
other  legitimate  proof  of  publication.  In  Barnett  v.  Wolf 
70  111.,  p.  79,  the  Supreme  Court  said :  "  The  statute  has, 
liowever,  provided  that  where  the  service  is  by  publication, 
a  proper  certificate  of  the  printer  shall  be  sufficient  evidenc-e 
of  service  to  confer  jurisdiction;  *  *  *  but  the  statute 
h(is  not  declared  that  this  shall  be  the  only  means  of  proving 
the  publication." 

Tlris,  of  course,  may  be  established  by  affidavit. 

In  Haywood  v.  Collins,  60  111.  331,  cited  by  appellant,  the 
certificate  was  held  void  because  it  did  not  ap|>ear  that  the 
party  makhig  it  was  the  publisher^  and  such  also  was  the  case 
in  Haywood  v.  McCrory,  33  111.  459. 

Of  course,  these  unsupported  certificates  afforded  no  legit- 
imate proof  that  the  notice  had  been  duly  published;  but  in 
the  pending  cases  the  actioal  publication  of  the  notices,  as  re- 
quired by  law,  was  proved  by  the  positive  sworn  statements 
contained  in  the  affidavits  made  by  Lake,  which  shows  a  strict 
compliance  with  the  statute  in  the  several  cases.  There  can 
be  no  question,  therefore,  but  that  the  evidence  of  publica- 
tion was  abundantly  sufficient  to  give  the  court  jurisdiction, 
and  the  record  shows  that  proof  of  publication  was  made  and 
approved  by  the  court  in  each  case. 

If  the  defendants  were  dissatisfied  with  the  assessment  of 
damages,  their  remedy  was  to  move  to  vacate  the  assessment. 
Motsinger  v.  C(»lman,"l6  111.  71 ;  K.  R  Co.  v.  Ward,  16  111. 
522;  Myers  v.  Phillips,  72  111.  460;  McKenzie  v.  Penficld, 
87  111.  38  ;    Gradle  v.  Hoffman,  105  111.  147. 

C.  B.  Smith,  J.  These  five  cases  are  broucrht  here  on  writ 
of  error  to  Kankakee  county,  and  are  all  so  nearly  alike 
ia    the    questions    involved    that    they  may   be    consideicJ 
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together.  They  all  involved  the  validity  of  certain  attach- 
ment proceedings  begun  in  each  of  the  cases  in  Kankakee 
county,  and  prosecuted  to  judgment  against  each  of  several 
plaintiffs  in  error. 

Tlie  abstract  of  the  record  in  each  case  is  so  brief  and 
imperfect  that  we  get  a  very  imperfect  knowledge  of  the  pro- 
ceedings had  in  the  court  below.  Indeed,  the  abstracts  are 
little  more  than  an  index  to  the  record.  We  might  be  well 
justified  in  affirming  all  these  judgments,  for  want  of  such  an 
abstract  as  the  rules  of  the  court  require;  but  we  have  waived 
that  right  and  examined  the  questions  raised,  and  passed  npon 
the  merits. 

Only  two  questions  are  raised  on  these  records  by  plaintiffs 
in  error.  First,  they  deny  that  the  record  shows  affirmatively 
(as  it  must)  that  the  court  has  jurisdiction  of  the  plaintiffs  in 
error;  and,  second,  they  insist  the  court  erred  in  the  assess- 
ment of  damages.  Upon  both  of  these  assignments  of  error 
the  cases  are  all  substantially  alike.  It  is  insisted  that  the 
certificate  of  publicationof  C.  A.  Lake,  the  publisher,  of  notice 
to  the  defendant  in  attachments,  was  not  sufficient  to  give  the 
court  jurisdiction  of  the  parties.  The  only  objection  to  this 
certificate  is  that  Lake  does  not  describe  himself  as  publisher 
of  the  paper  in  which  the  notice  was  published — simply  sign- 
ing himself  as  ^^C.  A.  Lake,"  without  designating  himself  as 
publisher,  or  as  having  anything  to  do  with  the  paper. 

In  all  other  res))ects  the  certificate  seems  to  be  formal  and 
in  conformity  to  the  requirements  of  the  statute.  If  this  cer- 
tificate was  the  only  evidence  in  the  record  of  any  proof  of 
notice  to  the  defendants  in  the  attachment  proceedings,  it 
would  be  insufficient  and  could  not  confer  jurisdiction  on  the 
court.  Haywood  v.  McCrory,  33  111.  459;  Haywood  v.  Col- 
lins, 60  111.  331. 

But  in  addition  to  the  certificate,  the  judgment  of  tlie  court, 
set  out  in  the  record,  recites  that  the  court  heard  proof,  and 
the  court  finds  that  the  notice  was  published  for  the  time  and 
in  the  manner  required  by  law.  The  following  is  the  finding 
of  the  court  upon  that  subject  in  each  of  the  cases.  "And 
now  the  said  plaintiff  makes  due  and  satisfactory  proof  to  the 
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court  of  tlie  due  publication  of  the  notice  of  the  pendency  of 

this  suit  as  to  said  defendant     And  it  further  appearing  to 

tho  court  that  said  notice  was  published  for  thelengthof  time 

and  in  tlie  manner  provided  by  law,  and  wasof  sufficient  form  to 

notify  said  defendant  of  the  pendency  of  this  suit  at  this  term 

of  court,  and  the  time  and  place  where  this  court  is  holden, 

and    that  unless  she  appeared  and  tiled  her   plea  herein  as 

required  by  the  rules  of   this  court  to  do,  a  judgment  would 

be  entered  against  her  and  in  favor  of   said  plaintiff.     And 

now  the  clerk  of  this  court  also  comes  and  tiles  his  certificate 

of    the  mailing  of  said  notice  to  tho  postoffice  address  of  said 

defendant,  as  set  forth  in  the  affidavit  of  non-residence  herein.' 

This  finding  of  tho  court  recited  in  the  judgment  removes  the 

objection  urged,  for  wo  are  bound  to  presume  that  the  court 

satisfied  itself  that  Mr.  Lake  was  the  publisher  of  the  paper. 

This  it  might  do  by  a  separate  affidavit  or  certificate,  or  it 

might  hear  oral  testimony  on  the  subject.    Pierce  v.  Garleton, 

12  111.  358. 

The  publication  of  notice  to  the  defendant  in  each  of  the 
cases  being  fully  proven  to  the  court,  as  required  by  law,  tbe 
court  then  obtained  jurisdiction  of  the  person  of  the  defend- 
ants, and  levying  the  writ  on  the  property  gave  the  court 
jurisdiction  of  that  also.  Objection  is  also  made  to  the  bonds  in 
each  case.  While  some  of  the  bonds  were  informal  and  seem 
to  be  wanting  in  technical  accuracy,  still  we  think  they  were 
all  substantially  good.  The  second  objection  urged  is  that  the 
court  erred  in  the  assessment  of  damages.  The  plaintiffs  in 
error  are  not  in  a  position  to  raise  that  question.  In  all  the 
cases  a  special  appearance  was  entered  by  the  respective  de- 
fendants in  the  attachment,  and  the  appearance  limited  for  the 
purpose  of  moving  to  quash  the  attachment  writ  and  to  dis- 
miss the  suit.  The  court  overruled  this  motion  in  all  the 
cases,  and  the  defendants,  abiding  by  this  motion,  declined  to 
plead  to  the  writ  or  the  action  and  suffered  defaults  in  each 
case,  and  the  court  thereupon  assessed  the  damages  as  follows: 
**Andnowthe  court  hears  the  evidence,  the  arguments  of 
counsel',  and  being  fully  advised  in  the  premises,  finds  the 
issues  for  the  plaintiff,  and  assesses  said  plaintiff's  damages  at 


528  Appellate  Courts  of  Illinois. 

Vol.  32.]  Riely  v.  Barton. 

$  and  orders  judgment  for  Baid  damages.     It  is  there- 

fore considered  by  the  court   that  said  plaintiff  have  and 

recover  of  said  defendant  the  said  sum  of  $ ,  together 

with  his  costs  of  suit  herein,  and  tliat  said  plaintiff  have 
special  execution  against  the  property  attached  herein  for  said 
snm  of  $■  and  costs,"  the  blanks  above  being  filled  in 

each  case  with  the  amonnt  found  due. 

The  default  admitted  the  amonnt  claimed  in  the  affidavits 
for  the  attachment,  and  it  was  a  matter  of  no  importance 
whether  there  was  an  affidavit  of  merits  or  not,  aside  from  the 
attachment  affidavit  The  court  might  accept  the  amount 
stated  in  the  affidavit  or  might  require  additional  proof  of  the 
amount  due.  The  record  recites  that  the  court  did  hear  evi- 
dence upon  the  question.  That  is  all  the  law  requires.  If  the 
defendants  below  were  not  satisfied  with  this  assessment,  it 
was  their  privilege  and  duty  to  move  the  court  for  its  correc- 
tion. Motsinger  v.  Colman,  16  111.  71;  E.  R.  Co.  v.  Ward, 
16  111.  522;  Gradle  v.  Hoffman,  105  111.  147.  Before  this  court 
can  review  the  assessment  of  damages  on  a  default,  there  must 
bo  a  bill  of  exceptions  showing  all  the  evidence  heard  by  the 
court  on  the  hearins^. 

It  is  urged  that  the  record  in  one  of  the  cases  shows  that 
the  court  allowed  compound  interest  on  a  record  of  a  judg- 
ment from  Virginia,  lliere  is  no  proof  in  the  record  to  show 
that  this  was  erroneous.  There  is  nothing  to  show  that  by 
the  laws  of  Virginia  compound  interest  may  not  be  allowed. 

The  presumption  is  always  in  favor  of  the  correctness  of 
the  judgment  of  courts  of  common  law  of  general  jurisdic- 
tion; and  in  the  absence  of  proof  showing  the  assessment  of 
damages  erroneous,  we  must  presume  it  was  correct.  There 
are  some  other  minor  objections  made  by  plaintiffs  in  error, 
but  none  of  which  we  think  has  any  merit.  Finding  no  sub- 
stantial error  in  any  of  the  cases,  the  judgment  in  each  and  all 
of  them  is  affirmed. 

Jvdgm^nt  affirmed. 
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Matthew  Kingman 

V. 

Patrick  Harmon,  Guardian,  ETa 

Mortgages — Foreclosure — Interests  of  Minor  Heirs — Estoppel — Wills, 

1.  In  proceedings  to  foreclose  a  mortsrage  executed  cinder  the  approval 
of  the  County  Court,  conveying  the  property  of  minor  heirs,  they  can  ques- 
tion its  validity. 

2.  The  purchaser  of  incumbered  lands  is  not  estopped  from  denying  the 
validity  of  a  mortgage  thereon  merely  because  he  prepared  the  petition  to 
the  County  Court  to  procure  leave  to  mortgage,  and  advised  the  mortgagee, 
though  not  as  his  attorney,  that  the  loan  contemplated  would  be  a  safe  one. 

8.  In  the  case  presented,  the  interest  of  the  widow  in  the  purcha«<e 
money  of  the  premises  in  question,  due  the  estate  of  her  deceased  son,  can 
not  be  reached  in  the  foreclosure  proceedings,  upon  the  mortgages  being 
declared  void. 

[Opinion  filed  May  25,  1S89.] 

Appeal  from  the  Circuit  Court  of  Peoria  Conntj;  the 
Hon.  T.  W.  Shaw,  Judge,  presiding. 

The  appellant,  who  was  complainant  in  the  court  below, 
filed  his  bill  in  the  Circuit  Court  April  21, 1886,  against  appel- 
lees, Patrick  Harmon,  guardian  of  William  and  Mary  Boylon, 
minor  heirs  of  William  Boylon,  deceased,  and  also  against  tlie 
said  minors  in  ]>erson,  and  against  Maria  Boylon  (formerly 
Webster),  the  widow  of  William  Boylon,  deceased,  and  Josiah 
Cratty,  to  foreclose  two  certain  mortgages  given  by  said  Har- 
mon, as  guardian  of  said  minors,  and  by  said  widow  in  her 
own  right.  The  mortgages  were  the  usual  mortgages  given 
to  secure  notes  given  for  borrowed  money.  Tlie  first,  dated 
February  26,  18>0,  was  given  to  secure  a  note  executed  by 
said  guardian  for  $2,000,  payable  to  appellant,  due  in  three 
years,  with  eight  per  cent,  interest  per  annum,  payable  annu- 
ally. The  second  mortgage,  with  like  parties  and  given  to 
secure  the  sum  of  $925,  dated  March  2:1:^  1881,  was  due  Feb- 
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ruary  26,  1883,  with  same  interest,  payable  annually.  Each 
mortgage  debt  was  secured  by  said  mortgages  respectively  on 
a  certain  quarter  section  of  land  situate  in  said  Peoria  county, 
owned  by  said  William  Boylon  at  the  time  of  liis  death. 
The  parties  at  present  interested  in  the  subject>matter  of  this 
suit  and  at  the  time  of  the  decree  in  the  County  Court,  were 
the  complainant,  Mattliew  Kingman,  and  the  respondents 
Josiah  Cratty,  by  virtue  of  a  warranty  deed  to  the  mortgaged 
land  from  William  and  Mary  Boylon  and  said  Maria  Boylon, 
of  date  July  22,  1885,  who  claims  to  be  the  owner,  and 
respondents,  Mary  Boylon  (now  Uays)  and  Maria  Boylon  (now 
Byan)  and  William  Boylon,  who  claim  that  said  mortgages 
are  void  for  the  reasons  set  up  in  their  various  answers. 
Maria  Boylon,  alias  Webster,  alias  Byan,  who  executed  the 
mortgage,  was  at  the  time  interested  in  it,  first  as  widow  of 
William  Boylon,  deceased,  and  also  as  the  owner  of  a  one-sixth 
interest  in  the  land  in  foe,  as  the  heir  of  her  son  William 
Boylon,  deceased,  who  died  intestate  and  without  issue  in  the 
year  1873,  and  subsequently  to  the  death  of  his  father,  Will- 
iam Boylon,  wh6  died  the  latter  part  of  December,  1866. 

The  record  shows  that  Maria  Boylon,  the  widow,  refused 
to  qualify  as  executrix,  and  requested,  in  writing,  the  County 
Court  to  appoint  Charles  Boylon  sole  executor  of  the  will  of 
William  Boylon,  deceased,  which  was  done,  and  he  acted  as 
such  from  January,  1867,  to  January,  1869.  Patrick  Boylon 
was  appointed  guardian  of  Charles,  William  and  Mary  Boylon 
in  January,  1868,  and  qualified  and  acted  as  such  guardian 
until  August  8,  1871,  when  he  resigned  and  Patrick  Harmon 
was  appointed  guardian  of  said  minors  and  acted  as  such  until 
March  3,  1886.  The  following  are  the  provisions  of  the  will 
of  William  Boylon,  deceased: 

"First.  It  is  my  will  that  all  my  just  debts  be  paid.  After 
paying  my  just  debts,  it  is  my  will  that,  after  reserving  a  suf- 
ficiency for  my  wife  and  children,  the  proceeds  of  the  remain- 
der of  my  personal  property  be  placed  at  interest  for  the 
maintenance  of  my  wife  and  children. 

"  Second.  It  is  my  will  that  all  my  real  estate,  consisting 
of  the  northeast  ^  of  section   38,  township  11  north,  range 
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8.  east  of  the  4th  principal  meridian,  also  twenty  acres  of 
timber  land  in  said  township,  be  reserved  for  my  children  and 
be  divided  equally  among  them  when  the  youn&^est  attains 
the  age  of  twenty-one  (21)  years,  subject  to  my  wife's  dower; 
and  that  the  proceeds  of  said  property,  ontil  that  time,  be 
])laced  at  the  disposal  of  the  executors,  to  be  used  by  tliem  for 
the  support  of  my  wife  and  the  support  and  education  of  my 
children;  any  surplus  arising  from  the  above  to  be  used  for 
tlie  benefit  of  the  heirs." 

At  the  time  of  the  decree  in  the  court  below  the  bov  named 
William  Boylon  was  deceased.  The  answers  set  up  and  ques- 
tion the  right  of  Patrick  Harmon,  guardian,  to  mortgage 
the  premises.  Ist.  That  the  will  prohibited  it.  2d.  The 
money  was  not  needed  or  used  for  the  support  and  mainte- 
nance of  the  minors,  but,  on  the  contrary,  was  wasted  in  loaning 
it  out  to  various  persons,  including  John  C.  Yates,  the  county 
jndge,  and  in  buying  real  estate  (lot  in  Peoria)  and  building  a 
house  on  it,  and  in  furnishing  Maria  Boylon  large  amounts  of 
money  to  be  used  by  her  in  the  saloon  and  grocery  business, 
and  in  payment  of  lawyer's  fees  and  court  costs  in  needless 
litigation  growing  out  of  the  mismanagement  of  the  estate — 
all  of  which  appellant  could  have  known  if  he  had  used  due 
care — and  various  other  charges  and  specifications  showing 
there  was  no  necessity  of  borrowing  the  money  represented 
by  the  mortgages.  Answer  further  avers  that  the  application 
to  borrow  tlie  money  was  not  approved  by  the  County  Court^ 
and  that  the  mortgages,  especially  the  last  one,  was  not 
approved  by  the  County  Court,  but  by  Judge  Yates  personally. 

It  appears  that  Mary  Hays,  William  Boylon,  by  his  con- 
servator, Josiah  Cratty,and  Josiah  Cratty,  filed  a  cross-bill  ask- 
ing to  have  the  mortgages  removed  as  a  cloud  on  the  title. 

Upon  a  hearing  in  the  Cirfeuit  Court,  the  court  found  that 
the  moneys  loaned  by  the  complainant,  Kingman,  to  respondent, 
Patrick'  Harmon,  guardian  of  Mary  Boylon  (now  Hays),  and 
William  Boylon,  who  appears  by  conservator  and  guardian  ad 
litem  in  thi§  case,  were  not,  nor  any  part  of  said  loans  for 
which  the  two  mortgages  sought  to  be  foreclosed  under  the 
original  bill  herein  were  given,  a  proper  charge  against  the 
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estate  of  said  Mary  Boylin  or  William  Boylin  aforesaid;  and 
the  said  inortgnges  are  not  valid  as  against  the  title  of  said 
Marj  Bojion,  now  Ilajs,  or  William  Boylon  in  and  to  said  real 
estate,  and  the  said  bill  as  to  them  was  dismissed  for  want  of 
equity;  and  the  coart  fonnd  that  as  to  Eoswell  Bills  and  Josiah 
Cratty  there  was  no  equity,  except  as  far  as  Cratty  may  have 
acquired  title  of  defendant  Maria  Boylon,  alias  Webster,  alius 
Byan,  in  said  real  estate. 

The  court  held  the  one-sixth  interest  of  Maria  Boylon  sub- 
ject to  the  mortgages  and  dcci*ecd  foreclosure  as  to  it,  and  he  d 
her  personally  liable  for  the  last  note  which  she  personally 
signed;  and  as  to  the  interest  in  said  land  acquired  by  Josiah 
Cratty  from  Mary  Hays  and  William  Boylon  the  mortgage 
was  void. 

Messrs.  William  S.  Kellogg  and  James  A.  Cameron,  for 
appellant. 

It  would  appear  that  if  the  prior  proceedings,  under  which 
leave  to  mortgage  was  obtained  and  the  credit  given,  the 
money  loaned  and  the  mortgage  executed,  were  in  conformity 
with  the  statute,  the  court  had  jurisdiciiim  and  the  mortgage 
itself  could  not  be  questioned  on  the  ground  that  the  court 
erred  in  the  exercise  of  its  legal  discretion  by  entering  the 
order  for  leave  to  the  guardian  to  mortgage.  The  order  to 
mortgage  gave  a  vitality  to  the  mortgage  of  which  it  could 
not  be  deprived. 

This  position  is  in  harmony  with  the  decision  of  Reid  v. 
Morton,  119  III.  130,  which  holds  also  that  the  power  of 
authorizing  a  guardian  to  sell  his  ward's  real  estate  is  not  a 
judicial  ])ower  but  is  a  mere  ministerial  power,  "  which  might 
have  been  given  to  the  selectmen  of  eaeli  town,  or  the  clerks 
or  registers  of  the  counties,  it  be^ng  a  mere  ministerial  act" 
Yet  the  court  say  (119  III,  p.  131): 

"  Irregularities  and  errors  in  the  course  of  proceeding  are 
insisted  upon  as  invalidating  the  guardian's  sale.  It  is  cer- 
tainly the  well  settled  general  rule,  that  w^hen  §  court  lias 
jurisdiction  of  the  subject-matter  and  of  the  parties  to  the 
litigation  its  judgments  and  decrees  will  be  held  valid  when 
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qiiostioned  collaterally.  And  this  court  has  many  times 
applied  the  rule  in  the  very  case  of  this  special  statutory  and 
extraordinary  proceeding  of  a  guardian's  sale,  which  this  is 
80  much  dwelt  upon  as  being.  Zonng  v.  Lorain,  11  111.  624; 
Mulford  V.  Stalzenback,  46  111.  303;  Spring  v.  Kane,  86  111. 
580. 

"  In  Mulford  v.  Stalzenback  it  is  said,  in  reference  to  such 
a  sale,  that  it  was  sufficient  for  the  purchaf^er  to  see  there  was 
an  order  of  court  for  the  sale  of  the  land  and  made  by  a  court 
having  jurisdiction  to  make  that  order.  The  statute  under 
which  tlie  proceeding  was  had,  Sec.  10,  Chap.  47  of  Ke vised 
Statutes  of  1845,  empowered  the  court  to  order  a  sale  of  the 
real  estate  of  the  ward  on  application  of  the  guardian  by  peti- 
tion in  writing,  stating  the  facts,  requiring  publication  of  notice 
in  a  newspaper  three  weeks  before  the  sitting  of  the  court. 
There  was  here  such  a  petition  and  publication  of  notice. 
*    *    *     This  gave  the  court  jurisdiction." 

In  the  case  at  bar,  the  court  had  jurisdiction  by  the  filing  of 
the  petition  for  leave  to  mortgage.  It  bad  from  time  to  time 
approved  of  the  several  reports  of  the  guardian,  and  such 
approvals  were  adjudications,  so  far  as  his  accounts  were  con- 
cerned, upon  which  the  appellant  had  a  right  to  rely.  If,  after 
having  loaned  his  money  on  the  strength  of  those  adjudica- 
tions and  the  order  of  the  County  Court  made  in  a  matter 
where  it  had  undoubted  jurisdiction,  appellant  is  to  be  dis- 
missed from  a  court  of  cliancery  without  any  redress,  the  stat- 
utory provision  of  a  guardian's  mortgage  may  well  be  consid- 
ered a  deception  and  a  snare,  to  attempt  to  avail  uf  which 
ought  to  be  prohibited  by  penalties  as  severe  as  those  imposed 
against  the  confidence  game. 

Believing  that  he  had  a  right  to  rely  upon  the  exercise  of 
the  discretion  with  which  the  law  had  invested  the  County 
Court,  of  saying  when  and  to  what  extent  the  necessities  of 
the  wards  rendered  it  proper  that  an  order  be  entered  granting 
the  guardian  leave  to  mortgage  their  real  estate;  and  believing, 
also,  that  money  invested  on  the  faith  of  that  order  will  be 
protected  in  a  court  of  equity,  on  being  told  by  the  decree  of 
the  court  below   that  his  security  is  worthless,  and  that  the 
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same  Bhonid  be  canceled  as  a  cloud  on  the  title  of  the  defend- 
ant^ Josiah  Cratty,  who  planned  and  encouraged  and  advisid 
and  devised  the  making  and  taking  of  the  same^  and  individ- 
ually received  hundreds  of  dollars  of  the  money  so  borrowed, 
the  ap|)ellant  prosecutes  this  appeal  and  respectfully  asks  tliat 
said  decree  be  reversed. 

Messrs.  Sheen  &  Lovett  and  M.  C.  Quinn,  for  appellees. 

"  it  is  a  general  rule  of  the  common  law  that  the  expeubcs 
of  the  infant  or  the  ward  shall  be  kept  within  the  income  or 
the  produce  of  his  estate,  although  the  court  of  chancery  or 
other  proper  court  has  frequently,  in  cases  of  strong  necessity, 
ordered  a  portion  of  the  principal  to  be  appropriated  in  that 
way;  but  in  doing  this  they  have  always  proceeded  with  great 
caution  and  have  only  done  it  in  urgent  cases.  The  induce- 
ments for  guardians  to  invent  for  their  wards  artificial  wants 
that  they  may  reap  an  incidental  benefit  in  the  expenditure  of 
their  estate,  has  admonished  the  courts  to  guard  with  a  jealous 
eye  the  estates  of  infants  who  are  unable  to  protect  them, 
selves.  Without  this,  the  ward  would  too  often  become  the 
victim  of  the  guardian,  and  the  most  ample  estate  would,  dur- 
ing a  protracted  minority,  become  dissipated  more  to  his 
advantage  than  that  of  his  ward.  Courts  of  equity  exercise  a 
strict  supervision  over  the  expenditures  of  guardians,  requiring 
the  application  of  the  income  of  the  estate  to  the  support  and 
education  of  the  ward;  but  they  seldom  sanction  the  use  of  the 
principal,  even  for  these  purposes,  unless  a  very  clear  case  of 
necessity  is  made  out  to  the  court  so  ordering.  Much  stricter 
still  is  the  rule  when  a  guardian  breaks  in  upon  the  principal 
without  first  obtaining  an  order  of  a  proper  court  for  him  to 
do  so."  Davis  v.  Harkness,  1  Gilm.  173;  Cuminings  v.  Cum- 
mings,  15  111.  33;  Bond  v.  Lockwood,  33  III.  212;  Eyre  v- 
Countess  of  Shaftsbury,  Vol.  2,  pt.  2,  White  &  Tudor's 
Equity  Cases,  p.  164. 

While  the  mortirages  are  approved  by  John  C.  Yates, 
county  judge,  they  are  not  approved  by  the  County  Court, 
as  they  should  be  to  be  valid.  Hughes  et  al.  v.  People,  111 
111.  457;  Field  v.  Herrick,  5  111.  App.  54. 
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The  County  Court  is  a  court  of  record,  but  there  is  no  rec- 
ord of  the  approval  of  the  mortgages.  Tlie  eiiti-y,  upon  one 
of  them,  and  about  the  other,  is  not  a  record,  and  being 
signed  bj  John  C.  Yates  as  county  judge,  is  not  the  act  of 
the  court.  Mclntyre  v.  People,  103  III.  148;  McFarland  v, 
McFarland,  4  III.  App.  157. 

We  concede  that  if  a  sufficient  petition  is  filed,  is  acted 
upon  by  the  court,  and  a  decree  in  conformity  with  the  peti- 
tion is  rendered,  and  a  mortgage  is  made  in  conformity  with 
the  decree,  the  mortgage  would  be  a  mortgage,  but  without 
these  prerequisites  it  would  not;  but  if  a  mortgage  is  made  by 
a  guardian,  when  being  foreclosed  it  must  appear  that  com- 
plainant, who  asks  equity,  is  doing  equity.  Kingsbury  v. 
Sperry,  119  111.  260. 

Lacey,  p.  J.  There  are  two  questions  presented  to  us  for 
ccmsideration  in  this  case,  one  of  law  and  one  of  fact 

The  first  is,  can  the  heirs  of  William  Boylon,  deceased,  who 
were  minors  at  the  time  the  mortgages  were  executed,  be 
heard,  in  this  proceeding  to  foreclose,  in  a  collateral  way,  to 
dispute  the  validity  of  the  mortgages  in  question,  after  hav- 
ing been  executed  by  leave  of  the  County  Court?  It  is  con- 
tended on  the  part  of  the  complainant  that  neither  they  nor 
their  grantee,  Cratty,  can  dispute  the  validity  of  the  mort- 
gages for  the  supposed  reason  that  tlie  question  is  res  adju- 
dicata. 

We  are  of  opinion  that  this  point  of  law  is  not  well  taken. 
On  the  contrary,  we  must  hold  that  the  approval  of  the 
County  Court  of  the  giving  of  the  mortgages  does  not  have 
the  effect  to  make  the  mortgages  absolutely  valid  and  binding 
as  against  the  heirs.  We  are  also  of  the  opinion  that  the 
heirs  may  question  the  right  to  execute  the  mortgages  in  this 
proceeding  to  foreclose,  and  are  not  estopped  to  do  so.  The 
approval  of  the  loans  by  the  judge  under  our  statute  was  min- 
isterial only,  and  in  no  way  bound  the  heirs.  The  statute 
requires  that  the  heirs  be  made  parties  to  the  proceeding  to 
foreclose,  and  it  is  in  that  proceeding  for  the  first  time  that 
they  have  an  opportunity  to  contest  the  validity  of  the  mort- 
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ga^e.     Kingsbury  v.  Sperry,  119  111.  280,  we  think  fully  ^ct- 
tles  this  principle.     It  is  said  in  that  case  by  the  court  that 
"The  question  is  treated  in  argument  as  if  an  order  o;iving 
leave  to  a  guardian  to  mortgage,  and   an   order  or  decree 
authorizing  him  to  sell  the  land  of  his  vrard  are  essentiaMy 
the  same  in  principle.     This  is  plainly  a  misapprehension.     By 
the  sale  and  confirmation  the  title  of  the  ward  passed    abso- 
lutely to  the  purchaser.     Before  this  can  be  etfected  the  conrt 
is  required  to  hear  evidence  as  to  the  existence  of  certain  facts 
(see  R  S.  1874,  Sees.  28,  29,  30,  et  seq,.  Chap.  64).     We  have 
seen  in  the  case  of  mortgaging  no  title  passes  until  the  decree 
of  foreclosure,  sale  and  coutirmation  thereafter.     No  fact  is  to 
be  adjudicated  before  making  the  order.     The  power  is  given 
to  the  guardian  simply,  by  leave  of  the  court,  to  perform  the 
ministerial  act  of  borrowing  money  and  executing  mortgage. 
It  might  have  been  vested  in  the  guardian  absolutely,  without 
consulting  the  court,  or  might  have  been  vested  in  some  other 
individual.     Coo'ey  on  Con.  Lim.,  98,  99,  ei  seq.     Judicial 
power  is  only  invoked  when  a  foreclosure  is  sought,  and  then 
we  have  seen  the  ward  has  all  the  rights  that  he  claims  that 
he  now  has  the  right  to  assert"     Thus  it  will  be  seen  that  the 
heir  has  a  right  to  test  the  validity  of  the  mortgage  when  it 
is  sought  to  be  foreclosed.     See  Kircher  v.  Bcecher,  41  111. 
179. 

We  will  not  go  over  and  recite  the  evidence  concerning  tlie 
administration  of  this  estate  by  the  guardian,  as  it  would  con 
snme  much  unnecessary  time,  but  will  content  ourselves  in 
stating  generally  our  conclusions.  The  mortgaged  property 
was  worth  about  $8,000,  and  was  farm  land  worth  from  $400 
to  $600  per  year  rental,  and  there  came  to  the  hands  of  Hai^- 
mon  the  sum  of  $2,850  from  the  former  guardian,  and  this 
could  have  been  readily  loaned  for  eight  per  cent,  interest  per 
annum.  Inside  the  nine  years  all  this  money  was  spent,  and 
all  the  income  also  spent,  and  the  property  mortgaged  inside 
of  two  years  for  nearly  $3,000.  The  guardian  allowed  the 
county  judge  and  Mre.  Boylon  to  s|)end  tlie  money  as  they 
pleased.  So  order  was  ever  asked  for  from  the  County  Court 
to  make  expeuditures  for  the  wards,  but  the  guardian  pro- 
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ceeded  to  use  the  money  promiscuously  for  the  widow  for  any 
purpose  she  desired.  He  built  a  house  costino;  over  $1,300 
with  the  money,  which  the  widow  occupied,  and  also  furnished 
large  supplies  to  Mrs.  Boylon  to  carry  on  business.  No  ac- 
count was  kept  with  Mrs.  Boylon  and  the  wards  separately. 
The  purpose  of  borrowing  the  money  was  illegitimate  aud 
fraudulent.  Wo  have  no  doubt  that  the  guardian,  if  he  had  • 
acted  with  prudence,  could  have 'supplied  the  wards  with  all 
the  assistance  necessary,  as  also  Mrs.  Boylon,  in  accordance  with 
the  provisions  of  the  will,  out  of  the  income,  without  at  all, 
or  at  least  very  slightly,  trenching  on  the  estate. 

The  action  of  the  guardian  was  reckless  in  the  extreme,  and 
appellant,  if  he  had  examined  appellee's  (Harmon's)  official 
reports  to  the  County  Court,  would  have  discovered  it.  He 
had  no  right  to  borrow  money  to  invest  with  the  widow,  and 
to  pay  her  debts  to  lawyers  and  others,  as  was  done,  or  to  in- 
vest in  real  estate.  The  guardian,  in  1874  and  1875,  built  a 
house  on  a  lot,  the  title  of  which  was  in  his  own  name,  which  he 
held  for  the  heirs  and  widow.  All  this  was  done  without  any 
authority  of  law,  and  was  not  sold  till  long  after  this  money 
was  borrowed,  between  April  and  July  1,  18S5.  This  money 
should  have  been  used  before  a  resort  to  borrowing  was  had. 
It  was  ille;^Hl  to  borrow  money  to  pay  for  supplies  for  Mrs. 
Boylon's  saloon  and  boarding  house,  and  an  order  should  have 
been  obtained  from  the  County  Court  authorizing  disburse- 
ments before  the  money  was  borrowed.  Nothing  of  the  kind 
was  done.  Bond  v.  Lockwood,  33  III.  212.  The  $2,000  was  . 
used  in  paying  Cratty's  attorney's  fee  of  $400,  and  for  his  own 
debt  for  supplies  furnished  Mrs.  Boylon,  $525,  and  other  like 
things. 

The  position  assumed  by  appellant's  counsel,  that  Cratty  is 
estopped  from  denying  the  validity  of  the  mortgage  because 
he  prepared  the  petition  to  the  County  Court,  to  procure 
leave  to  mortgage,  and  advised  appellant  that  the  guardian 
had  a  right  to  execute  the  mortgage,  is  not  well  taken. 

Cratty  was  not,  at  the  time,  the  attorney  of  appellant,  and 
tliere  is  no  evidence  that  he  had  any  fraudulent  intent  to  mis- 
lead the  appellant    In  addition,  he  was  not,  at  the  time,  the 
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owner  of  tho  land.  If  any  estoppel  existed  as  to  Crattj,  it 
must  have  become  operative  at  the  time,  otherwise,  if  he  did 
any  wrong  by  the  advice  given,  he  would  have  been  simply 
liable  in  an  action  on  the  case  for  deceit,  and  he,  by  such 
advice,  could  not  affect  the  title  of  the  minors.  As  far  as 
Crattv^s  action  was  concerned,  the  title  of  the  minors  was 
unclouded,  and  to  allow  it  to  become  clouded  upon  a  sale  to 
Cratty  would,  in  substimce,  deprive  them  of  the  right  to  sell 
to  him,  or  embarrass  the  sale,  which  would  be  an  injury  to 
them,  who  were  blameless.  This  the  law  would  not  allow.  If 
the  advice  of  Cratty  amounted  to  anything,  it  was  simply  a 
liability  to  appellant  and  could  have  no  place  in  this  investi- 
gation. Again,  the  amount  of  apiiellant's  mortg:)gos  are  held 
in  trust  by  Cratty  for  the  interest  of  Mary  llays  and  the 
administi-ator  of  William  Boylon,  deceased,  the  other  minor, 
and  if  he  is  estopped  Cratty  would  not  be  the  one  to  suffer. 

It  is  also  insisted  tliat  whatever  money  tho  widow  will 
inherit  of  the  money  coming  to  William  Boylon,  deceased,  in 
case  the  mortgages  are  defeated,  should  be  allowed  appellant. 
This  }K)8ition  is  not  tenable.  The  interest  of  William  in  the 
purchase  money  due  from  Cratty  goes  to  his  administrator 
and  not  to  his  heirs,  it  being  personal. 

The  widow's  liability  on  the  note  she  signed,  and  her  war- 
ranty c6ntained  in  the  mortgages,  if  any,  can  not  be  satisfied 
by  attaching  her  claim  as  heir  against  the  administrator  of 
her  son  William,  deceased.  Her  personal  liability  on  her  cov- 
enants in  no  way  creates  a  lien  in  appellant's  favor  in  her 
interest  as  heir  of  her  son's  personal  estate.  It  is  not  attach- 
able in  this  proceeding.  We  hold  that,  under  the  evidence^ 
the  conveyance  from  William  to  Cratty  of  his  interest  in  the 
land  was  valid,  and  no  proof  shows  that  he  was  not  competent 
to  execute  the  deed. 

The  appellees  make  the  point,  in  addition  to  the  ones 
noticed  above,  that  in  accordance  with  the  provisions  of  the 
will  of  William  Boylon,  deceased,  the  guardian  could  not  mort- 
gage the  land,  as  the  land  was  not  to  come  into  possession  of 
the  heirs  until  they  were  twenty-one  years  of  age.  But  from 
what  we  have  above  said  it  will  appear  that  it  is  not  necessary 
to  pass  upon  that  point 
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Seeing  no  error  in  the  record,  the  decree  of  the  court  below 
is  affirmed. 

Decree  affirmed, 

C.  B.  Smith,  J.     I  do  not  concur  in  the  judgment  of  the 
majority  of  the  court  in  this  Ciise.     I  hold  that  the  proceed- 
ings in  the  County  Court  were  had  in  sti-ict  conformity  with 
the  statute  authorizing  the  guardian  to  borrow  the  money  for 
the  use  of  his  wards,  and  the  approval  of  the  court  of  the  loan 
before  it  was  made  is  a  full  and  complete  protection  to  King- 
man, who  parted  with  his  money  on  the  strength  of  the  order 
of  the  court  and  the  advice  of  Cratty,  who  procured  the  order 
for  Harmon  through  the  County  Court.     The  record  in  this 
case  shows  that  Harmon,  the  guardian,  complied   strictly  and 
in  every  respect  with  the  requirement  of  the  statute.     The 
statute  confers  power  on  guardians  to  incumber  the  lands  of 
their  wards  by  mortgages  (Sees.  24  and  25,  Chap.  64,  p.  1244? 
Starr  &  C,  111.  Stat),  but  that  before  such  guardian  can  borrow 
money  ^nd  mortgage  the  land  of  his  wards  tlie  guardian  shall 
iirst  petition  the  County  Court  for  an  order  authorizing  such 
mortgage  to  be  made.     This  was  done,  upon  a  sufficient  peti- 
tion, and  the  application  was. heard  by  the  County  Court,  and 
after  a  full  hearing  the  court  made  its  order  authorizing  the 
guardian  to  make  this  loan.     The  court  found  all  the  facts 
necessary  to  be  found  to  justify  the  judgment  and  the  order 
of  the  court     The  court  had  jurisdiction  of   the  person  and 
the  subject-matter. 

I  am,  therefore,  of  opinion  that  Kingman  had  a  right  to 
place  implicit  confidence  in  this  record  made  by  the  County 
Court.  He  was  under  no  obligations  to  determine  for  himself 
whether  the  loan  was  necessary  to  be  made  for  the  benefit  of 
the  wards.  Nor  was  he  bound  to  see  to  the  application  of  the 
money  by  the  guardian  or  County  Court.  He  had  no  power 
or  control  over  it.  There  is  no  proof  in  the  record  that  he 
knew  of  any  misconduct  or  misappropriation  of  the  wards' 
money  by  the  guardian,  or  of  any  conspiracy  between  the 
County  Court  and  Harmon  to  waste  the  estate  of  these  chil- 
dren.    It  may  be  conceded,  and  is  undoubtedly  true,  that  these 
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wards  were  most  grievously  robbed  and  plundered  of  their 
estate  hj  the  guardian,  the  county  judge  and  their  mother  ; 
but  appellant  had  no  knowledge  nor  any  part  in  this  waste  and 
misappropriation  of  the  children's  estate.  He  is  an  innocent 
party.  So  long  as  the  statute  allows  guardians  to  mortgage 
the  estate  of  their  wards  there  must  bo  some  authority  to 
determine  when  the  necessity  arises  for  such  incumbrance  ; 
but  if  minors  are  not  bound  by  the  action  of  such  forum,  and 
may  come  in  twenty  years,  or  any  other  time,  after  such  mort- 
gage is  executed,  after  their  necessities  and  infancy  and  wit- 
nesses have  all  disappeared,  and  defeat  the  mortgage  by  show- 
ing misconduct  of  the  guardian,  ignorance,  or  dibhonesty,  or 
both,  of  the  court,  and  general  waste  of  their  estate  by  the 
guardian,  and  thus  defeat  the  just  claim  of  an  honest  mort- 
gagee who  loaned  his  money  in  good  faith  to  the  guardian  on 
tlie  strength  of  the  order  of  the  court,  then,  indeed,  few  men 
will  be  found  who  will  advance  their  money  on  any  such 
security.  The  judgment  bound  the  minors  or  wards  in  this 
case.  Mulford  v.  Stalzenback,  46  111.  303;  Spring  v.  Eane, 
86  111.  680. 

I  hold,  also,  that  Cratty's  conduct  in  this  whole  transaction, 
from  beginning  to  end,  estops  him  from  denying  tiie  validity 
of  these  mortgages.  Tlie  proof  shows  that  it  was  throngh 
his  advice  and  active  affirmative  agency  and  conduct  that 
Kingman  was  induced  to  make  this  loan.  Kingman  was 
assured  by  him  that  the  order  authorizing  the  loan  was  valid 
and  legal  and  that  it  was  a  good  and  safe  loan.  Throngh  this 
advice  Kingman  loaned  his  money  for  the  use  and  benefit  of 
those  wards,  and  yet  Cratty,  well  knowing  what  the  money 
was  loaned  for,  receives  $450  of  the  money  for  fees  for  legal 
services,  which  were  not  rendered  for  these  children.  He 
knew  he  had  no  right  to  that  money  out  of  that  fund,  and 
that  the  guardian  had  no  right  to  pay  it  to  him,  nor  to  any 
other  person  for  his  use.  After  thus  inducing  Kingman  to 
loan  his  money  on  the  strength  of  what  lie  then  said  was  a 
legal  order,  and  after  himself  receiving  a  large  sum  of  the 
money,  he  now  assumes  a  different  attitude  directly  inconsistent 
with  his  former  position.     He  has  himself  become  a  purchaser 
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of  the  mortgaged  promises,  and  without  having  paid  the 
grantors  for  the  same  the  amount  represented  by  the  mort- 
g;;igC8,  he  now  is  insi.sting  that  the  order  of  the  conrt  is  not 
valid,  and  that  it  affords  Kingman  no  protection.  His  position 
now  is  hostile  and  directly  antagonistic  to  the  one  he  occupied 
when  he  advised  Kingman  the  order  of  the  court  was  valid 
and  tlie  loan  a  safe  one.  He  now  insists  that  he  shall  be  per- 
mitted to  further  profit  by  this  transaction  in  the  sum  of  $3,000 
and  hold  the  land  discharged  of  the  mortgages. 

I  hold  that  under  the  plainest  rules  of  equity  and  fair  deal- 
ing he  ought  to  bo  estopped  from  assuming  a  different  attitude 
from  that  he  occupied  wiien  lie  induced  Kingman  to  part  with 
his  money. 

For  the  reasons  above,  very  briefly  given,  I  hoM  that  the 
decree  of  the  Circuit  Court  is  erroneous  and  unjust  in  tlie 
extreme  and  ought  to  be  reversed. 


Willis  S.  Hubbard,  Administrator, 

V. 

Guv  Stapp,  Receiver,  etc. 

tt   Ml 
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Interest — Embezzled  Funds— Lien. 

1.  A  pewon  naraod  as  the  beneficiary  in  a  life  inTOrance  policy  obtains  a 
▼f'^ted  interest  therein,  which  can  not  be  affected  by  any  subsequent  act  of 
the  assured. 

2.  A  life  insurance  policy  can  not  be  assif^ned  without  the  consent  of  the 
company. 

3.  Where  the  assured  has  paid  the  premiums  on  a  policy  in  favor  of  a  third 
person  with  fnn«ls  embezzled  from  another,  such  payments  are  a  lien  on  the 
polic}';  and  if  the  one  from  whom  such  funds  have  been  embezzled  pays  sub- 
sequent premiums,  the  same,  with  interest,  also  constitute  a  lien  on  the 
policy. 

4.  The  decree  can  not  find  more  than  is  charged  in  the  bill. 

6.  In  the  absence  of  a  bill  of  exceptions  and  certificate  of  evidence,  the 
only  question  is  whether  the  findings  of  the  court  below  are  suthcient  to 
sustain  the  decree. 

[Opinion  filed  June  4,  1889.] 
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In  errob  to  the  CircaitConrt  of  Warren  County;  the  Hon. 
John  J.  Glskn,  Jnd^,  presiding. 

What  we  presnme  may  be  regarded  as  the  material  alle^- 
tions  of  the  bill  in  this  case  are,  that  on  the  9th  day  of  April, 
188<^,  B.  T.  O.  Hubbard  was  the  owner  and  in  the  )X)88e66ion 
of  five  several  policies  of  insurance :  three  in  a  New  England 
company,  numbered  62,034,  65,584,  66,426,  and  dated  re- 
spectively, July  21,  1879,  July  30,  1881,  and  December  31, 
1881 ;  one  in  a  New  York  and  one  in  a  New  Jersey  com- 
pany. That  number  65,584  was  made  payable  to  Hubbard  at 
the  end  of  fifteen  years,  or  in  the  case  of  his  death  before  that 
date,  then  to  his  executors  and  administrators  for  the  use  and 
benefit  of  his  wife,  Fannie  P.,  and  of  his  son,  Willis  S.  Hub- 
bard, if  they  should  survive  him ;  that  number  66,426  was 
made  payable  to  him  at  the  end  of  twenty  years,  or  in  case  of 
his  death  before  that  date,  then  to  his  executors  or  adminis- 
trators for  the  benefit  of  liis  said  wife  and  son,  if  they  should 
survive  him  ;  that  Hubbard  was,  on  said  9th  day  of  April, 
found  to  be  largely  indebted  to  the  bank  for  money  embez- 
zled ;  that  to  reimburse  the  bank  in  |)art  for  the  money  taken, 
he  agreed  to  assign  the  fcveral  policies  of  insurance  to  the 
bank,  and  in  pursuance  of  such  agreement  left  the  policies  in 
possession  of  the  bank  ;  that  he  afterward  refused  to  assign 
according  to  his  agreement,  but  made  a  pretended  transfer  of 
the  same  to  defendants  Fannie  P.  and  Willis  S.  Hubl>ard; 
and  charges  that  a  large  anK>unt  of  the  premiums  paid  by  B.  T. 
O.  Hubbard  on  the  policies  were  paid  in  the  money  and  funds 
of  the  bank  embezzled  by  him  ;  that  none  of  the  preminnis 
were  paid  by  Fannie  P.  or  Willis  S.  Hubbard,  but  were  paid 
by  said  B.  T.  O.  Hublwird,  either  out  of  his  own  funds  or  out 
of  the  funds  of  the  bank,  and  the  bill  prays  the  specific  per- 
formance of  the  agreement 

The  bill  was  filed  April  24, 1885,  and  at  the  appearance  term 
a  demurrer  by  all  the  defendants  was  filed  to  the  bill,  which 
was  afterwards  overruled  (s6e  record,  pages  seven  and  eight); 
and  defendants  thereupon  answered,  thereby,  as  is  claimed, 
waiving  all  technical  objections  to  the  bill  and  admitting  its 
substantial  equities. 
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The  answer  of  the  defendants,  Fannie  P.  and  Willis  S. 
Hnbbard,  was  joint,  and  denies  most  of  the  material  allega- 
tions of  the  bill.  Admits  that  B.  T.  O.  Hubbard  was,  at  the 
time  alleged,  the  owner  of  policy  number  62,034  and  of  the 
New  Jersey  policy,  but  denies  that  he  was  the  owner  of  poM- 
cies  number  66,584  and  66,426  and  the  New  York  policy,  and 
avers  that  they  were  the  owners  of  tlicse  policies,  and,  avers 
also,  that  B.  T.  O.  Hubbard  had  no  right  or  authority  to  sell, 
assign  or  transfer  any  of  the  last  named  policies  ^^  without  the 
consent  of  these  defendants." 

A  replication  was  filed  to  the  answer,  upon  which  there  was 
a  hearing  and  decree  in  favor  of  the  complainants  below  for 
the  three  first  named  policies,  numbered  62,034,  65,684,  an  i 
66,426.     The  other   two   policies,  as  stated   by   counsel   for 
plaintiffs  in  error,  were  delivered  up  and  are  not  in  dispute. 
Nor  do  we  understand  that  any  claim  is  made  on  account  of 
the  first  named  policy,  numbered  62,034,  the  answer  having 
conceded  that  that  policy  was  the  property  of  B.  T.  O.  Hub- 
bard when  the  contract  of  assifirnment    was  made,   and  the 
argument  of  plaintiffs  making  no  claim  thereto.     The  contro- 
versy, then,  only  relates  to  the  remaining  two  policies  num- 
bered 66,584,  dated  July  30,  188 1,  and.  66,426,  dated  December 
31,  1881.     The  contention  is  that  these  policies  having  been 
made  payable  to  the  use  and  benefit  of  his  wife  and  son,  if  ho 
should  die  within  the  times  limited   in  the  policies  and  they 
should    survive    him,    they   liad   a   vested    interest   in    the 
policies  such  as  would  prevent  their  transfer  without  their 
consent. 
There  is  no  bill  of  exceptions  nor  certificate  of  evidence. 
The  only  question,  then,  properly  arising  here  is,  are  the 
findings  of  the  court  below,  as  stated  in  the  decree,  sufiicient 
to  sustain  the  decree  ? 

The  decree  finds  every  material  fact  as  stated  in  the  bill. 
That  Hubbard  was,  on  the  9th  day  of  April,  1884,  indebted  to 
the  bank  as  sot  forth  in  the  bill,  and  was  at  that  time  the  owner 
and  possessed  of  the  insurance  policies  described;  that  in  con- 
sideration of  his  indebtedness  he  agreed  to  assign  them  to  the 
bank  for  its  own  use  and  benefit;  that  in  pursuance  of  such 
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agreement  the  policies  were  delivered  to  the  bank,  in  whose 
])08ee88ion  and  in  that  of  its  receiver  they  remained  from  that 
time;  that  nunc  of  the  premiums  wore  paid  by  plaintiffs  in 
error,  but  were  all  paid  by  B.  T.  O.  Ilubbard  out  of  the  funds 
of  the  bank  cml)e£z1ed  by  B.  T.  O,  Hubbard,  and  that  the  pre- 
tended assignment  of  the  policies  to  plaintiffs  in  error  was 
with  notice  of  and  in  fraud  of  the  rights  of  the  bank,  and 
that  complainant  below  was  duly  appointed  receiver  of  the 
bank. 
Upon  these  findings  the  decree  was  based. 

Messrs.  Pobteb  &  Macdill,  for  plaintiffs  in  error. 

Messrs.  Kirkpatbick  &  Albxander  and  R.  J.  Grier,  for 
defendant  in  error. 

Lacet,  p.  J.  Various  questions  ai*e  raised  in  this  case  by 
appellaut,  who  cites,  in  support  of  his  claim  that  the  interest 
of  the  wife  and  son  of  B.  T.  O.  Hubbard  could  not  be  trans- 
ferred to  the  bank  in  the  manner  claimed,  the  following  cases: 
The  Cential  Bank  of  Washington  City,  etc.,  v.  Hume,  TJ.  S. 
Supreme  (y<»urt,  by  Chief  Justice  Fuller,  filed  November  1, 
18S8  (128  U.  S.).  Also,  Glanz  v.  Gloeckler,  104  111.  573;  S. 
C,  10  111.  A|>p.  484.  Other  cases  may  be  found  bearing  on  tlie 
same  point,  as  Johnson  v.  Van  £pps,  110  111.  551;  S.  C,  14  III. 
App.  201. 

The  case  above  cited  from  the  United  States  Supreme 
Court,  and  aleo  of  Glanz  v.  Gloeck?er,  both  hold  that  where  an 
insurance  policy  is  taken  by  the  as8iu*ed  on  his  own  life,  paya- 
ble at  his  death  to  a  third  party,  such  party  attains  a  vested 
interest  in  the  policy. 

And  in  Gould  v.  Emmersqn,  99  Mass.  154,  it  will  lie  seen 
that  it  makes  no  difference  whether  the  policy  is  made 
diicctly  payable  to  the  beneficiary  or  not 

In  Bliss  on  Life  Ins.,  2d  Ed.,  p.  517,  it  is  laid  down  as  a  rule 
as  follows:  "  We  apprehend  the  general  rule  to  be  that  a  pol- 
icy, and  the  money  to  become  due  under  it,  belongs,  the 
moment  it  is  issued,  to  the  person  or  persons  named  in  it  as 


Second  District— May  Term,  1889.       545 

Hubbard  ▼.  Stapp. 

the  beneficiaries;  and  that  there  is  no  power  in  the  person 
procuring  the  insurance,  by  any  act  of  his,  by  deed  or  will, 
t')  transfer  to  any  other  person  the  interest  of  the  person 
named.     An  irrevocable  trust  is  created." 

It  may  be  contended  that  the  authority  of  the  above  was 
misleading  in  making  such  statement  by  the  examination  of 
cases  from  such  States  where  the  statutes  regulated  the  matter, 
and  that  the  nile  is  not  applicable  to  States  where  there  is  no 
statute  law  on  the  subject.  In  view  of  the  decisions  in  Otis 
V.  Beckwith,  49  HI.  121,  and  Glanz  v.  Gloeckler,  104  111.  573, 
we  can  not  believe  that  such  claim  can  be  set  up  in  this  State, 
either  whore  the  policy  is  made  payable  directly  to  the  benefi- 
ciary or  to  the  assnred's  administrator  for  his  nee.  We  can 
see  but  little  distinction,  and  believe  the  author  has  stated 
the  law  correctly.     We  will  notice  the  question  fnrther  on. 

The  policies  in  question  were  made  payable  to  himself  at 
the  end  of  fifteen  years  and  twenty  years,  respectively ;  in  case 
of  his  death  before  those  dates,  to  his  executors  and  adminis- 
trators, for  the  use  and  benefit  of  his  wife,  Fannie  P.  Hubbard, 
and  his  son,  Willis  S.  Hubbard,  if  they  should  survive  him. 

This  was  equivalent  to  a  policy  for  the  benefit  of  his  wife 
and  son,  running  fifteen  and  twenty  years,  respectively,  in 
case  of  death  within  that  time,  and  this  limitation  or  contin- 
gency, as  we  conceive,  can  make  no  difference  in  the  right  to 
insure  for  the  benefit  of  his  wife  and  son.  The  policy  was 
never  changed  by  the  insurance  company  to  an  absolute  policy 
payable  to  Hubbard's  administrators,  but  Hubbard  agreed  to 
transfer  the  policy  absolutely  for  the  benefit  of  the  bank; 
and  in  that  way  the  bank  took  it  and  got  the  agreement  for 
the  assignment  This  could  not  bo  done  except  by  the  con- 
sent of  the  insurance  company,  if  at  ail.  The  original  con- 
tracts of  insurance  have  never  been  changed.  Johnson  v.  Van 
Epps,  14  111.  App.  201.  In  Glanz  v.  Gloeckler,  104  111.  573, 
where  the  insurance  in  case  of  death  was  payable  to  the  wife, 
it  was  held  an  interest  vested  in  her  that  could  not  be  changed 
except  by  her  consent. 

In  Otis  V.  Beckwith,  49  111.  121,  where  the  insured  never 
parted  with  the  possession  of  the  policy  of  insurance,  but  on  a 
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Bcimrato  paper  assigned  it  for  the  benefit  of  his  three  sons  to 
a  trustee,  and  the  same  was  ace  :))ted  bv  such  trustee,  it  uras 
])e1d  to  be  an  irrevocable  trust  in  favor  of  his  sons.     And  it 
does  not  matter  whetiier  the  cestui  que  trust  occupies  the 
position  of  volunteer  or  not.     Badgley  v.  Votrain,  68  111.  25. 
It  is  insisted  that  the  bill  charges  and  decree  iinds  that  the 
insured,  Hubbard,  was  the  owner  at  the  time  of  this  assignment 
of  the  policies  in  question.     It  is  true  he  had  an  interest  in 
the  policies  contingent  on  his  living  fifteen  and  twenty  years, 
and  this,  taking  all  the  allegtitions  of  the  bill  together,  must 
be  regarded  as  the  real  charge  in  the  bill,  i.  e.,  a  special  own- 
ership, and  the  decree  can  iind  no  more  than  charged  in  the 
bill.     Especially  is  this  so  when  it  is  nowhere  charged  that 
the  insurance  policies,  set  out  in  full  in  the  bill  with  all  their 
conditions,  were  assigned  to  the  bank  by  consent  of  the  wife 
and  sou.     Where  there  is  any  ambiguity,  the   allegations  of 
the  bill. must  be  taken  more  strongly  against  the  pleader. 
Tlie  ap))ellee  insists  that  the  bill  charges  and  the  decree  finds 
tliat  the  premiums  were  paid  by  Hubbard  out  of  money  he 
cml>ezz1ed  from  the  bank,  and  hence,  in  equity,  the  bank  is 
entitled  to  the  benefit  of  the  policies.     It  will   be   observed, 
however,  in  answer  to  this  suggestion,  that  the  bill  does  not 
proceed  on  this  theory,  or  claim  that  they  are  entitled  to  the 
assignment  of  the  policies  on  that  ground,  but  upon  an  express 
contract  with  Hubbard  to  assign  the  policies  in  consideration 
of  a  large   indebtedness   due   from   Hubbard  to  the   bank. 
Again,  the  bill  does  not  charge  that  all  the  premiums  were 
paid  for  out  of  moneys  of  the  bank,  but  it  says  a  large  portion 
was  so  paid,  or  that  Hubbard  paid  them  out  of  his  own  funds, 
and  the  decree  can  not  be  broader  than  the  charge.     It  is  evi- 
dent that  this  point  was  not  relied  on  in  the  couit  below.    And 
even  if  so,  we  can  not  concede  that  such  fact,  if  a  fact,  would 
have  the  effect  of  giving  appellee  the  right  to  the  entire  poli- 
cies.    The   bank,  however,  if  its  money  paid  the  premiums, 
would  be  entitled   equitably  to  be  reimbursed  to  such  an 
amount  and  interest  out  of  the  proceeds  of  the  policy.     And 
if  upon  a  retrial  the  evidence  should  show  that  such  was  the 
fact,  it  should  be  allowed  such  premiums  and  interest  tliereon 
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out  of  the  inenrance  moDey,  together  with  the  prcmiams,  if 
any,  since  paid  by  it,  with  interest,  as  that  would  inure  to 
ap)>e11ee's  benefit,  since  Hubbard  has  died  within  fifteen  years. 

We  are  of  the  opinion  that  the  decree  is  erroneous,  in  that 
it  ordera  the  entire  interest  of  Mrs.  Hubbard  and  her  son  to 
be  transferred  to  the  bank  by  the  assignment  The  decree 
should  only  have  ordered  the  interest  of  Hubbard,  according 
to  the  terms  of  the  policies,  to  be  so  transferred,  which  was 
contingent  on  the  duration  of  his  life  for  fifteen  and  twenty 
years.  Now  that  he  died  within  a  period  of  fifteen  years,  his 
interest  expires.  For  this  error  in  the  decree  the  decree  is 
reversed  and  the  cause  remanded,  with  leave  to  amend  plead- 
ings and  to  take  new  evidence,  if  thought  advisable.  If  the 
evidence  shows  that  the  money  of  the  bank  paid  the  first  pre- 
miums on  said  policies  claimed  by  appellant,  then  the  court 
should  allow  such  amount,  with  interest,  to  the  bank,  with  like 
amounts  since  paid  for  premiums,  if  any,  with  interest,  and  the 
balance  of  the  insurance  money,  if  paid  in  to  appellant  for  the 
use  specified  in  the  policy. 

If  the  insurance  money  has  not  been  paid,  the  decree  should 
declare  a  lien  on  the  policies  for  the  amounts,  if  any,  above 
indicated,  and  the  assignment,  or  agreement  to  assign,  to  con- 
vey such  interest  only. 

Decree  reversed  and  cause  remanded  with  directions. 


Henry  G.  Ehle 

V. 

Fred  Deitz. 


Beplevin^Erempfiovft— Demand— NoUee—SehetJule— Failure  to  File—    I  g  gj 
Former  A^udication—  Consolidation  of  Causes — Appraisal. 

1.  Property  in  the  lawful  poesession  of  another  under  a  distress  warrant 
should  not  be  replevied  without  previous  demand. 

2.  The  owner  can  not,  under  the  statute  concerning:  exemptions ,  become 
entitled  to  the  poraession  of  property  held  under  a  distress  warrant,  with- 
out first  making  out  and  delivering  the  required  schedule. 
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3.  It  is  proper  io  an  action  of  replevin  brought  to  recover  property  dis- 
trained, to  submit  to  the  jury,  upon  the  request  of  the  plaintiff,  the  question 
whether  a  reasonable  time  was  gi^^n  for  the  appointment  of  appraisers  to 
value  the  same,  after  delivery  of  the  schedule  and  before  the  institution  of 
the  suit. 

4.  An  appraisal  in  an  action  of  this  character  must  show  that  the  persons 
making  the  same  were  legally  appointed. 

5.  It  iffemt  that  the  present  suit  is  not  barred  by  the  former  one,  and 
that  the  statute  in  regard  to  consolidation  of  causes  of  action  has  no  appli- 
cation. 

[Opinion  filed  Jane  11,  18S9.] 

Appbal  from  the  Circuit  Court  of  McHcnry  County ;  the 
Hon.  CuABLKs  Kellum^  Judge,  presiding. 

Messrs.  Babnes  &  Smiley,  for  apt^llant 

'^  Where  an  officer  holding  proper  legal  process  takes  goods 
from  the  possession  of  tlie  defendant  named  in  his  writ,  he  is 
but  doing  his  duty  and  his  possession  is  lawful,  so  that  replevin 
can  not  be  maintained  against  him  without  demand."  Wells 
on  Beplevin,  Section  368,  and  cases  there  cited;  also,.  Tut  tie 
V.  Robinson,  78  111.  332;  Holladay  v.  Bartholomae,  11  111, 
App.  206. 

'*  To  sustain  the  action  of  replevin  for  wrongfully  taking 
and  detaining  a  personal  chattel,  it  is  necessary  to  show  that 
the  defendant  wrongfully  took  it  from  the  actual  or  construc- 
tive possession  of  the  plaintiff.  This  is  elementary  law." 
Simmons  v.  Jenkins,  Adm.,  76  111.  479;  Johnson  v.  Pi-ussing, 
4  111.  App.  575;  Holladay  v.  Bartholomae,  11  111.  App.  206; 
Ingalls  v.  Bulkley,  13  111.  315;  Woodward  v.  Woodward,  14 
111.  466. 

'*  We  understand  the  law  to  be  well  settled,  that  where  a 
party  obtains  the  possession  of  property  lawfully,  an  action  of 
replevin  can  not  be  maintained  to  recover  it  until  a  demand 
has  been  made  and  the  possession  refused,"  O.  &  M.  By.  Co. 
v.  Noe,  77  111.  513;  Clark  v.  Lewis,  35  111.  417. 

"  A  debtor  must  make  and  present  a  schedule  whether  he 
has  more  or  less  proj^erty  than  is  exempt,  and  if  he  leaves  out 
any  property  he  can  not  present  a  bccund  schedule  and  include 
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tho  property  omitted  from  the  first''  Blair  v.  Parker,  4  III. 
App.  409 ;  Biggs  v.  McKenzie,  16  111.  App.  286. 

^^  If  a  debtor  wishes  to  avail  himself  of  the  benefit  of  the 
exemption  law,  he  must  present  the  ofiScers  with  a  schedule  of 
all  of  his  personal  property,  of  every  kind  and  character, 
inchiding  money  on  hand  and  debts  due  and  owing  to  him." 
Sec.  14,  Chap.  52,  B.  S.,  Exemptions;  Blair  v.  Parker,  4  111. 
App.  409 ;  Menzie  v.  Kelley,  8  III.  App.  259;  Biggs  v.  Mc- 
Kenzie, 16  111.  App.  286;  Cook  et  al.  v.  Bohl,  8  111.  App.  293; 
i   GriflSn  v.  Maxwell,  23  111.  App.  405. 

"  There  must  be  a  strict  compliance  with  the  provisions  of 
the  statute  before  a  party  can  claim  the  benefit  of  the  exemp- 
tion law."  McMasters  v.  Alsop,  85  111.  157;  Amend  v.  Smith, 
87111.198;  Griffin  v.  Maxwell,  23  111.  App.  405,  and  cases 
there  cited. 

The  first  replevin  suit  is  a  complete  bar  to  the  second,  as  it 
was  the  duty  of  the  plaintiff  to  avoid  a  multiplicity  of  suits, 
and  include  all  the  property  in  the  first  suit,  as  the  same  would 
still  have  been  within  the  jurisdiction  of  a  justice.  Sec  49, 
Chap.  79,  R  S;  Mallock  v.  Kromc,  78  111.  110;  Nickerson  v. 
Eockwell,  90  111.  460 ;  Dnlaney  v.  Payne  et  al.,  101  111.  325 ; 
Lathrop  v.  Hayes,  57  111.  279 ;  McKinney  v.  Finch,  1  Scam. 
152;  Lucas  v.  LeCompte,  42  111.  308;  Caeselborry  v.  Forquer, 
27  111.  170;  Camp  v.  Morgan,  21  Dl.  258. 

Mr.  J.  F.  Caset,  for  appellee. 

^^  Under  the  provisions  of  the  act  entitled  *  An  act  to  exempt 
certain  articles  from  execution,'  in  force  March  4,  1843,  as  a 
general  rule  it  is  the  duty  of  an  officer  having  an  excution  in 
his  hands,  before  he  proceeds  to  take  or  seize  any  of  the  per- 
sonal property  of  the  defendant  in  such  execution  by  a  levy 
thereon,  to  notify  such  defendant  of  his  having  such  execution 
in  his  hands,  if  practicable,  and  thereupon  it  is  the  right  of 
such  defendant  to  select  such  property  as  he  desires  to  retain 
under  the  act  aforesaid,  surrendering  to  the  officer  all  his 
other  property  not  thus  selected  or  specifically  exempt,  for 
the  satisfaction  of  such  execution."  Cook  v.  Scott,  1  Gilm. 
333;  Blair  v.  Parker,  4  111.  App.  409. 
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"Where  the  law  exempts  property,  to  be  selected  by  the 
execution  debtor,  the  general  rule  is  that  the  officer  should 
give  the  debtor  notice,  if  practicable,  and  thus  afford  him  an 
opportunity  before  levy  or  sale  to  make  the  selection  and 
claim  the  exemption.  If  the  debtor  is  absent  from  the  county, 
it  is  not  practicable,  within  the  meaning  of  the  rule,  for  the 
officer  to  give  such  actual  notice."  Foote  v.  The  People,  12 
111.  App.  94. 

"The  law  sets  apart  certain  specified  property  and  wholly 
exempts  it  fi*om  execution  or  attachment."  Cooley  on  Torts, 
395,  396. 

"A  statute  exempting  property  from  levy  and  sale  is  not 
to  be  construed  strictly,  but  so  as  to  carry  out  the  obvious 
intentions  of  the  legislature."  Washburn  v.  Goodheart,  88  111. 
229;  Good  v.  Fogg,  61  111.  449. 

Lacey,  J.  The  appellee  was  the  owner  of  certain  personal 
property  and  was  the  head  of  a  family,  residing  with  the 
same,  and  was  indebted  to  George  Bardwell,  his  landlord,  for 
certain  rent  due  him, 

Bardwell  placed  in  the  hands  of  appellant  a  landlord's  war- 
rant against  appellee,  ordering  the  said  bailiff  to  make  of  the 
goods  and  chattels  of  appellee  a  certain  sum  of  money  claimed 
for  rent  Thereupon  appellant  levied  upon  certain  goods  and 
chattels  of  appellee,  without  iii'st  giving  him  notice  of  the  fact 
that  he  had  the  warrant  to  execute.  On  the  16th  of  November, 
1887,  theappelleecommencedhisrcplevinsuit  against  appellant, 
before  a  justice,  to  recover  certain  of  the  property  held  under 
the  warrant.  On  the  same  day  the  appellee  handed  appellant 
his  certain  schedule  made  out,  as  is  insisted  according  to  the 
provisions  of  section  two  of  the  act  concerning  the  exemption 
of  personal  property.  Session  Laws,  1887,  p.  179,  but  whether 
or  not  it  was  handed  to  appellant  before  or  after  the  replevy 
is  not  entirely  certain,  but  the  weight  of  the  evidence  seems 
to  be  that  it  was  not  so  delivered  till  after  the  goods  were 
replevied,  and  that  no  demand  was  made  of  appellant  for  the 
property  prior  to  the  time  the  suit  was  brought 
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Tlie  appellant  then  proceeded  to  judgment  on  the  distress 
warrant,  and  after  obtaining  a  judgment  in  favor  of  Bardwell 
for  the  rent  due  him,  the  justice  before  whom  the  judgment 
was  obtained  issued  a  special  execution,  which  was  placed  in 
appellant's  hands,  ordering  him  to  make  sale  of  the  balance  of 
the  property  not  replevied,  remaining  in  his  hands,  to  satisfy 
the  judgment 

On  November  4,  1886,  the  appellee  made  out  and  delivered 
to  the  sheriff  a  new  schedule  as  provided  by  stiitute,  contain- 
ing the  same  property  as  the  first  one,  and  also  some  addi- 
tional articles  omitted  from  the  first  The  appellant  did  not 
act  under  said  last  schedule  or  either  of  them  as  to  the 
appraisal  of  the  property  remaining  in  his  hands,  or  as  to  any 
of  it,  but  received  the  special  execution  into  his  hands  of  date 
of  November  20,  1886.  Thereupon,  on  the  30th  day  of 
November,  1886,  the  second  replevin  suit  was  commenced  by 
appellee  before  a  justice,  and  the  balance  of  the  property 
replevied.  After  the  trial  of  the  causes  before  the  justice 
they  were  appealed  to  the  Circuit  Court,  and  there,  being  con- 
solidated by  agreement,  were  tried,  resulting  in  a  verdict  for 
api^ellee,  and  judgment  on  the  verdict  by  the  court  and  appeal 
to  this  court 

Yarious  questions  are  raised  and  nrged  on  our  attention  as 
cause  of  reversal. 

1.  It  is  urged  that  the  evidence  failed  to  show  demand  for 
the  property  by  appellee  before  suit  brought. 

2.  The  first  replevin  suit  was  commenced  before  schedule 
was  delivered  to  appellant. 

3.  The  schedule  did  not  contain  a  list  of  all  appellee's 
property. 

4.  The  first  replevin  suit  was  a  bar  to  the  second  one. 

5.  The  instructions  for  appellee  were  erroneous. 

6.  The  court  erred  in  refusing  appellant's  instructions. 

7.  It  was  error  because  the  court  admitted  in  evidence  the 
two  appraisement  lists  made  out  by  James  DuflJeld,  Ira  Sio- 
cum  and  Judd. 

8.  Because  the  court  erred  in  not  setting  aside  the  verdict 
and  granting  appellant  a  new  trial. 


552  Appellate  Courts  of  Illinois. 

Vol.  32.)  Ehle  ▼.  Deitz. 

There  were  also  some  minor  objections  not  necessary  to 
notice. 

The  instructions  of  appellant,  which  were  refused,  are  as  fol- 
lows: 

"  The  jury  are  further  instructed,  as  a  matter  of  law,  that 
even  tliongh  the  jury  may,  and  do  believe,  from  the  evidence, 
that  the  property  mentioned  in  said  schedule  was  worth  less 
than  $^00,  still,  unless  the  plaintiff  has  shown  by  a  preponder- 
ance of  the  evideu'^e  that  he  made  a  demand  on  the  defend- 
ant, Ehle,  for  the  property  in  controversy  before  he  com- 
menced the  replevin  suits,  you  should  find  a  verdict  fur  the 
defendant;  Ehle,  if  the  jury  believe  the  property'  had  been 
levied  on  by  Ehle  on  the  15th  day  of  October,  and  that  Deitz 
knew  of  such  levy  the  day  it  was  made." 

"The  court  instructs  the  jury,  as  a  matter  of  law,  that  even 
though  the  jury  may  and  do  believe  from  the  evidence  that 
the  property  mentioned  in  the  schedule  that  was  presented  to 
the  defendant,  Ehle,  was  worth  less  than  $^00,  still,  unless  the 
pla'ntiff,  Fred  Deitz,  has  fIiowu  by  a  pre]x>nderance  of  the 
evidence  that  he  presented  the  schedule  to  Ehle  before  he 
commenced  the  replevin  suit  before  J.  H.  Johnson,  you  should 
find  a  verdict  for  the  defendant,  Ehle,  as  to  the  property  in 
said  replevin  suit." 

We  are  of  the  opinion  that  the  above  instructions  shonld 
have  been  given.  The  possession  of  the  pro[)erty  under  the 
distress  warrant  in  the  first  instance  under  tlie  statute  was 
lawful,  and  before  the  a])pel1ant  could  be  put  to  costs  by  the 
commencement  of  a  suit  for  the  wrongful  detention  of  the 
property,  a  demand  should  have  been  made  in  order  to  enable 
him  to  give  up  the  property,  even  if  otherwise  the  appellees 
were  entitled  to  the  possession  of  the  property. 

Before,  in  any  event,  the  appellee  could  have  become  en- 
titled to  the  possession  of  the  property  under  the  provisions 
of  the  statute  concerning  exemptions  of  personal  property 
above  referred  to,  he  should  have  delivered  a  schedule  to  the 
appellant.  Without  such  schedule,  and  with  neglect  and  re- 
fusal to  make  out  one  and  deliver  it,  the  right  to  claim  his 
exemptions  would  be  forfeited.     Therefore  the  second  of  the 
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above  iDdtrnctions  should   have  been  given.     Griffin  v.  Max. 
well,  23  111.  App.  405. 

As  to  tha  property  described  in  the  first  replevin  suit  there 
seems  to  be  s1ip;lit  evidence  that  the  appellant  had  any  time 
given  him,  or  a  reasonable  time,  to  appoint  appraisers  to  value 
it  after  appellee  delivered  his  schedule,  if  he  delivered  one  at 
all,  before  he  instituted  his  suit  Yet  we  can  not  say  it  whs 
error  to  submit  that  question  to  the  jury  at  the  request  of  the 
appellee,  as  there  was  some  evidence  on  the  subject  We 
think  the  court  committed  no  error  in  giving  the  instructions 
in  regard  to  the  effect  of  the  omission  by  appellee  of 
certain  property  from  his  schedules. 

It  appears  that  the  court  admitted  two  lists  of  appraisals  of 
appellee's  property,  made  by  Duffield,  Slocum  and  Judd, 
against  the  objection  of  appellant  This  was  error.  It  does 
not  appear  by  whom  these  self-constituted  appraisers  were 
appointed,  except  that  appellant  did  not  appoint  them  under 
the  statute.  Such  appraisals  were  not  evidence  of  anything. 
Two  of  said  appraisers  were  sworn,  but  failed  to  testify  as  to 
the  value  of  the  property  set  forth  in  the  appraisement,  only 
saying  that  the  list  contained  the  value  of  the  property  ac- 
cording to  the  appraisement.  There  was  no  other  evidence  as' 
to  the  value  of  the  property. 

We  are  not  prepared  to  say,  under  the  evidence,  that  the 
first  replevin  suit  was  a  bar  to  the  subsequent  one,  or  that  the 
statute  in  regard  to  consolidation  of  causes  of  action  applies 
to  this  class  of  cases. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
is  remanded. 

Reversed  and  remanded. 
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Eugene  Patneaud 

V. 

Hyppolite  Ulaike. 


Seal  Property — Drainage— Natural  Course  and  Ouilet — Ohatrudion  qf 
— Easement. 

1.  Where  the  nfttural  course  and  outlet  for  water  on  the  land  of  one 
owner  is  over  the  land  of  another,  Fuch  course  can  not  be  obstructed. 

2.  A  purchaser  of  land  knowing  that  such  a  ditch  runs  across  it  from 
the  land  of  another,  can  not  lawfully  close  the  same. 

[Opinion  filed  July  1,  1889.] 

'    Appeal  from  the  Circuit  Court  of  Iroquois  County;  tlie 
Hon.  O.  F.  Rekvks,  Judge,  presiding. 

Messrs.  Kay  &  Euaks,  and  Doyle,  Morris  &  Pierson,  for 
ap|)ellaut. 

Patneaud  had  a  right  to  fill  up  that  drain;  it  was  a  valuable 
right,  a  r'ght  vested  in  him  by  law;  he  had  never  consented 
to  the  making  or  re}  air  of  that  drain  in  any  way,  as  recog- 
nizing the  right  of  any  one  to  keep  it  open.  It  would  not  be 
competent  for  the  legislature  to  divest  him  of  that  vested 
right  without  his  consent,  or  by  due  process  of  law.  Bruce 
V.  Schuyler,  4  Gilm.  224;  Deininger  v.  McConnell,  41  111. 
227;  Allwood  v.  Mansfield,  81  111.  314;  Mix  v.  Vail,  86  111. 
40;  Dobbins  v.  First  Nat'l  Bank  of  Peoria,  112  III.  553. 

There  is  no  evidence  in  this  record  upon  which  to  base  an 
instruction  upon  the  question  of  easement.  An  easement 
always  has  its  origin  in  unity  of  seizin,  and  then  it  must  exist 
with  a  knowledge  of  the  one  holding  the  title.  Morrison  v. 
King,  62  111.  30;  Ingalls  v.  PJamondon,  75  111.  118;  Cihak  v. 
Klekr,  117  111.  643. 

The  Illinois  Central  Railroad  never  consented  to  the  mak- 
ing of  these  drains,  nor  had  knowledge  they  were  made. 

Messrs.  Harris  &  Uooper,  for  appellee. 
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The  ditch  was  a  coDtinuoos  and  apparent  casement  neces- 
sary or  convenient  to  enjoyment  of  estate  and  upon  severance 
of  the  heritage  by  the  railroad  company,  passed  by  implica- 
tion with  the  dominant  estate.  Washburn  on  Keal  Estate, 
Vol.  2,  page  36  to  38,  edition  1862;  Morrison  v.  King,  62 
111.  34;  Ingalls  v.  Plamondon,  75  111.  118;  Cihak  v.  Klekr, 
117  111.  652. 

C.  B.  Smith,  J.  Tliis  snit  was  commenced  before  a  justice 
of  the  peace  and  upon  a  trial  there  the  plaintiff  bad  judgment 
for  $82.50  and  upon  appeal  to  the  Circuit  Conrt  another  trial 
was  had  before  a  jury  resulting  in  a  verdict  for  the  plaintiff 
for  $18.  The  court  overruled  a  motion  for  a  new  trial  and 
rendered  judgment  on  the  verdict.  The  defendant  now  pros- 
ecutes his  further  appeal  to  this  court  and  assigns  various 
errors  and  asks  for  a  reversal  of  the  judgment 

The  facts  as  disclosed  by  the  evidence  in  this  record  are 
substantially  these:  Appellant  and  appellee  are  adjacent  land 
owners.  Appellant,  Patneaud,  owns  the  west  half  of  the 
northeast  quarter  section  6,  T.  27,  K.  13  W.  Appellee,  Claire, 
owns  the  east  half  of  the  northwest  quarter  of  the  same  sec- 
tion. Patneaud  again  owns  the  north  half  of  the  west  half  of 
the  northwest  quarter  of  section  six  and  which  lies  immedi- 
ately west  and  adjoining  Claire's  eighty-acre  lot.  It  appears 
that  all  these  lands  formerly  belonged  to  the  I.  C.  R.  R.  Co., 
and  that  in  1860  one  Waters  purchased  the  eighty  now  owned 
by  Claire  and  that  one  Tomlins  then  purchased  the  forty-acre 
tract  which  is  now  owned  by  Patneaud  and  which  lies  west  of 
Claire's  land.  While  these  two  men  were  in  possession  of  the 
land  under  the  contract  of  purchase  they  mutually  agreed  to 
and  did  make  a  ditch,  running  across  both  the  eighty 
and  the  forty-acre  lot,  running  and  carrying  the  water  west- 
ward across  the  forty  acres  now  owned  by  appellant.  This 
ditch  was  made  about  the  year  1860,  and  was  kept  open  by 
the  joint  labor  of  both  of  them  for  a  number  of  years.  Both 
of  them,  however,  finally  failed  to  pay  the  railroad  company 
for  the  land  and  it  reverted  back  to  the  company  and  their 
contracts  of  purchase  were  canceled.     The  land  was  again 
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6old  and  after  a  number  of  conveyances,  finally  came  into  the 
hands  of  appellant  and  appellee  as  above  stated,  with  the  ditch 
on  it     The  ditch  was  kept  open  for  several  years  and  carried 
the  water  off  plaintiff's  land  over  defendant's  land  as  it  bad 
always  done,  both  defendant  and  plaintiff  helping  to  keep  it 
open,  until  about  six  or  seven  years  a^o  appellant  asserted  a 
distinct  and  separate  ownership  of    the  ditch,  denying  any 
right  of  appellee  to  it,  and  finally  he  determined  to  tile  his 
land,  and  desired  to  and  did  put  tile  in  the  bottom  of  the  old 
ditch,  following  the  ditch  to  its  outlet  on  the  west  line  of  his 
land.     After  putting  in  his  tile  he  filled  up  the  ditch  to  tiio 
original  level  of  the  ground  and  in  addition  to  filling  up  tlio 
ditch,  he  made  a  dam  across  the  ditch,  just  west  of  the  divi- 
sion line  between  his  forty  and  plaintiff's  eighty.     This  dam 
was  about  three  and  one-half  inches  above  the  common  level 
of  the  ground  and  was  about  twenty  feet  wide.     In  addition 
to   building  this  dam   appellant   also    built  a  hedge  fence 
on  the  line  between  himself  and  appellee  without  leaving  any 
opening  for  the  water  to  pass  through  as  it  was  accustomed 
always  to  do.     The  proof  from  both  sides  is,  that  all  the  land 
in  that  vicinity  is  very  level  and  the  fall  very  slight     It  also 
appears  very  clearly  that  the  natural  outlet  for  the  water  on 
plaintiff's  land  was  westward  over  api^el Ian t's  forty  acres  and 
that  its  natural  outlet  before  and  since  the  ditch  was  dng,  was 
along  the  line  of  the  ditch.     All  parties  recognized  this  fact 
by  placing  the  ditch  there,  and  appellant  admits  it  by  placing 
his  tile  in  that  bottom  of  the  ditch,  and  by  making  his  dam 
there,  to  prevent  the  flowage  of  plaintiff's  water  upon  his 
land.     Tlie  proof  is  also  abundant  that  this  three  and  one-half 
inch   dam  caused   the  water  to  flow  back  and  cover  some- 
thing like  twenty  to  thirty  acres  of  plaintiff's  land.     Appel- 
lant admits  putting  the  dam  there,  but  says  when  he  ascer- 
tained  that  a  claim  was  made  that  it  was  above  the  level  of 
the  surface  he  took  it  down  about  three  inches  to  the  level  of 
the  ground. 

Counsel  for  appellant  has  discussed  many  legal  questions 
concerning  easements,  rights  by  prescription  and  dedication, 
and  how  they  may  arise  and  be  gained  or  lost,  but  in  the  view 
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we  take  of  the  case,  it  becomes  a  very  simple  matter,  and  it 
is  wholly  unnecessary  for  us  to  consider  the  various  questions 
made  which  are  not  necessary  to  a  correct  decision,  as  we  think 
the  judgment  is  ckarly  right  under  the  admitted  facts  in  the 
case. 

As  we  have  said,  the  proof  is  clear  that  the  natural  course 
and  outlet  for  the  water  on  plaintiff's  land,  was  over  the 
defendant's  land,  along  the  line  where  the  ditch  was  dug,  and 
without  any  reference  to  the  ditch,  the  plaintiff  had  the  clear 
legal  right  to  have  the  surface  and  other  water  naturally  fall- 
ing on  his  land,  pass  over  the  land  of  appellant  in  its  natural 
course  without  obstruction  by  dams  or  fences.  The  law  upon 
this  question  has  been  so  long  and  so  well  settled  everywhere 
that  it  is  a  mere  waste  of  time  to  discuss  it  further.  Feck  v. 
Harrington,  109  111.611. 

Under  the  great  preponderance  of  the  evidence  in  the  case 
the  jury  could  not  have  found  correctly  a  different  verdict. 
The  verdict  is  small  and  was,  we  think,  fully  justified  by  the 
evidence.  The  second  instruction  given  for  the  plaintiff 
recognizes  and  declares  the  law  to  the  jury  as  we  have  above 
stated  it,  with  entire  accuracy.  A  gi*eat  many  instructions 
were  given  in  the  case  and  a  number  also  refused.  We  have 
carefully  examined  all  of  them  and  without  stopping  to  dis- 
cuss lliem  in  much  detail  we  shall  content  ourselves  by  saying 
we  think  the  jury  was  fairly  and  correctly  instructed.  The 
law  was  given  to  the  jury  for  appellant  quite  as  favorably  as 
he  had  any  right  to  ask. 

The  first  instruction  in  substance  informed  the  jury  that  if 
Patneaud  bought  his  land  with  this  ditch  then  upon  it,  running 
from  plaintiff's  land  across  his  own,  and  that  he  knew  of  its 
existence,  then  he  took  his  land  with  this  burden  upon  it,  and 
that  he  had  no  right  to  afterward  stop  it  up.  This  instruc- 
tion we  think  announces  a  correct  rule  of  law.  An  easement 
existed  over  the  servient  heritage  in  favor  of  the  dominant 
one  to  have  the  water  flow  through  the  ditch,  as  it  had  been 
accustomed  to  do  before  appellant  bought  his  land.  Ingalls 
V.  Plamondon,  75  III.  118;  Morrison  v.  King,  62  111.^34; 
Cihak  V.  Klekr,  117  111.  652. 
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The  instruction  given  by  plaintiff  relating  to  proof  of  a  pre- 
scriptive right  was  not  erroneons,  though  it  may  not  have 
been  fully  supported  by  the  proof,  but  it  could  do  defendant 
DO  harm,  since  instructions  given  on  his  own  behhlf  fully  and 
clearly  explained  the  law  to  the  jury  so  that  they  could  not  be 
misled.  If  error  at  all,  it  was  harmless.  The  evidence  clearly 
supported  the  verdict 

Seeing  no  error  in  the  record  the  judgment  is  affirmed. 

Judgment  affinaecL 


John  King 

I 

V, 


C.  H.  Edwards  et  al. 

Landlord  and  Tenant — Lease  of  Coal  Lands — Conditions — Foifeitwre — 
Construction. 

Upon  suit  to  recover  pomewion  of  leased  coal  lands  this  court  holds:  That 
the  words  in  the  lease  fixinc;  the  date  for  the  paj'inent  of  the  rent,  were 
merely  to  fix  dates  for  settlement,  and  did  not  bind  the  lessee^  absolutely  to 
mine  coal  before  those  days;  that  the  lessees  were  not  bound  to  open  the 
mine  by  means  of  a  shaft  upon  the  land  itself;  that  it  was  thpir  rig^ht,  if 
they  so  preferred,  to  open  the  mine  by  means  of  a  shaft  and  a  (subterranean 
drift  started  upon  other  land,  provided  they  prosecuted  such  work  with 
reasonable  diligence,  and  that  the  trial  court  properly  found  that  the 
lessees  used  reasonable  diligence  to  open  the  mine. 

[Opinion  filed  December  16,  1889.] 

Appeal  from  the  Circuit  Court  of  Peoria  County ;  the 
Hon.  F.  M.  Shaw,  Judge,  presiding. 

This  suit  was  brought  by  the  appellant  before  a  justice  of 
the  peace  to  recover  possession  of  a  hundred  and  sixty  acres 
of  coal  land  leased  to  appellees  by  appellant  November  11? 
1887.  The  Edwai'ds  Coal  Co.  became  the  assignee  of  the 
lease  and  is  party  defendant  in  the  suit    After  trial  before 
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the  justice  the  suit  was  appealed  to  the  Circuit  Court.  The 
case  was  tried  in  the  Circuit  Court  on  appeal  by  the  judge 
without  a  jury  and  resulted  in  the  court  finding  in  favor  of 
appellees  and  giving  judgment  againstappellant  forcosts,  from 
which  judgment  this  appeal  is  taken. 

The  object  of  the  suit  was  to  establish  a  forfeiture  of  the 
lease,  which  had  been  declared  by  appellant,  and  the  de- 
fendants notified  of  the  fact  April  14,  1888.  The  notice 
declared  that  appellant  had  determined  to  forfeit  said  lease 
on  account  of  the  failure  of  appellees  to  mine  coal  and  min- 
eral, not  paying  royalty  on  the  same  as  provided  in  said  leaee 
for  the  premises  described  in  the  notice  and  held  by  the 
lessees,  and  the  lessees  were  notified  to  deliver  up  possession 
within  sixteen  days.     The  following  is  a  copy  of  the  lease: 

"This  indenture  made  this  11th  day  of  November,  1887, 
between  John  King,  party  of  the  first  part,  and  Henry  C. 
Young  and  Charles  H.  Edwards,  parties  of  the  second  part, 
witnesseth  :  That  the  party  of  the  first  part  in  consideration 
of  the  covenants  and  agreements  hereinafter  mentioned  to 
be  kept  and  }>erformed  by  the  parties  of  the  second  part,  their 
executors,  administrators,  heirs  and  assigns,  has  leased  to  the 
said  parties  of  the  second  part  all  the  coal  and  minerals  under- 
lying the  following  tract,  to  wit :  The  southwest  quarter  of 
section  10,  township  9  north,  range  6,  east  of  the  4th  P.  M., 
Peoria  county,  Illinois,  to  have  and  to  hold,  to  the  parties  of 
the  second  part,  from  the  11th  day  of  November,  1887,  to 
the  11th  day  of  November,  1897.  And  the  parties  of  the 
second  part  in  consideration  of  the  leasing  of  tlie  coal  and 
minenils  underlying  the  above  described  tract  of  land 
covenant  and  agree  with  the  party  of  the  first  part  to 
pay  the  party  of  the  first  part  as  rent  for  said  coal  and 
minerals  five  cents  per  ton  for  all  coal  and  minerals  sold 
from  said  premises  by  the  parties  of  the  second  part,  said 
rent  to  bo  paid  as  follows,  to  wit :  The  first  days  of  January 
and  July  of  each  year  after  the  date  of  this  lease.  It  is  fur- 
ther agreed  by  the  parties  of  the  second  part  that  at  the 
expiration  of  the  term  of  this  lease  they  will  yield  up  the  prem 
ises  to  the  party  of  the  first  part  without  notice.     It  is  fur 
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ther  understood  and  agreed  by  the  parties  aforesaid  that  the 
parties  of  tlie  second  part  shall  have  the  privilege  to  occupy 
as  much  of  the  surface  of  the  above  described  premises  as  is 
necessary  and  convenient  to  erect  all  necessary  machinery 
for  the  mining  and  storing  of  said  minerals,  for  tramways  and 
switches  for  transporting  the  same,  for  sinking  shafts,  for 
drifting  or  making  slopes  for  said  minerals,  for  air-shafts  nec- 
essary and  convenient  for  the  safety  of  said  mines,  and  said 
mines  may  be  opened  at  any  point  on  said  premises  by  said 
l^rties  of  the  second  part  that  in  their  judgment  it  will  be 
most  convenient  to  reach  said  minerals.  It  is  further  agreed 
that  the  party  of  the  first  part  shall  have  privilege  of  exam- 
ining the  books  of  record  showing  the  amount  of  minerals 
taken  from  said  mines  during  the  term  of  this  lease.  The 
covenants  herein  shall  extend  to  and  be  binding  upon  the 
heirs,  executors  and  administrators  and  assigns  of  the  parties 
to  this  lease.  Witness  the  hands  and  seals  <rf  the  parties 
aforesaid  the  day  and  year  above  written. 

"John  Kino,  [seal.] 

*'C.  H.  Edwards,         [seal.] 
"Henky  C.  Young,      [seal.]" 

The  following  is  a  stipulation. 

"  Stipulation  read  as  follows:  It  is  stipulated  that  the 
Edwards  Coal  Co.  may  and  hereby  does,  enter  its  appearance 
(it  being  a  corporation)  in  the  above  case  as  defendant,  and  it 
is  agreed  that  the  notices  served  upon  C.  H.  Edwards  and  II. 
C  Young  shall  be  taken,  and  are  valid  and  binding  upon  said 
company  to  the  same  extent  as  if  said  notices  had  been  duly 
served  on  this  company. 

"October  8,1888. 

"  Edwards  Coal  Company, 
"  By  W.  T.  Whiting,  attorney. 
"  H.  C.  Young, 
"C.  H.  Edwards, 

"By  their  attorney,  W.  T.  Whiting. 
"John  Kino, 

**By  Sheen  &  Lovett,  his  attorneys.' 
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It  appears  that  the  facts  are  not  ranch  in  dispnte.  Up  to 
tlie  time  of  the  trial  the  lessor  had  received  no  rent  under  the 
lease,  nor  had  there  been  anv  coal  or  other  mineral  taken  out 
of  the  premises,  nor  any  machinery  erected  on  the  surface  of 
the  land  for  the  storing  of  coal  or  minerals,  or  switches  or 
tramways  for  transporting  coal  or  minerals  placed  on  the 
land,  nor  were  any  of  the  above  improvements  contemplated 
bein^  placed  on  the  land  by  appellees.  The  appellees  had 
dng  a  small  hole  on  the  land,  ten  or  twelve  feet  deep,  a  few 
weeks  after  the  lease  was  made.  There  had  been  no  drifts  or 
slopes  sunk  on  tlie  property  for  coal  or  other  minerals,  or  in 
connection  with  any  mine  under  the  land,  nor  had  any  mine 
been  opened  on  the  land  described  in  the  lease. 

It  seems  that  the  land  of  Daily  corners  with  the  King  land 
at  the  northeast  corner,  and  from  the  nearest  point  on  the 
King  land  to  the  C.  B.  &  Q.  B.  B.  is  two  or  three  rods,  and  it 
was  necessary  for  appellees,  to  reach  the  railroad  for  transpor- 
tation of  coal,  to  cross  Daily's  land,  for  which  thej^  had  no  right 
of  way;  but  he.  Daily,  testified  that  he  was  willing  for  a  rea- 
sonable price  to  grant  them  the  right  of  way  for  a  tramway 
across  his  land  to  the  railroad,  but  that  they  would  come  to 
no  understanding  about  it  with  him.  After  the  above  lease 
was  executed  the  appellees  leased  a  tract  of  land  lying  east 
of  King's,  where  there  was  access  to  the  railroad,  and  com- 
menced in  March  after  the  date  of  the  lease  to  sink  a  shaft 
on  Harding's  land  and  run  it  toward  King's  land  with  a  view 
to  opening  up  the  mine  in  that  way  by  a  subterranean  route 
from  the  railroad  to  the  King  land. 

There  was  120  yards  of  the  shaft  already  finished  and  there 
remained  360  yards  more  to  complete  to  reach  the  coal  on 
King's  land,  and  the  appellees  were  at  work  driving  the 
shaft  as  fast  as  they  reasonably  could,  part  of  the  time  with  a 
double  shift  of  hands  by  which  from  three  to  four  yards  per 
day  could  be  driven.  It  appears  from  the  evidence  of  the 
mine  boss,  John  Yates,  that  the  proposed  subterranean  road 
to  the  King  land  was  the  most  practical  route;  the  nearest 
because  north  of  the  slough  (on  King's  land);  there  is  not  any 
coal  on  the  north,  the  main  body  of  King's  coal  lying  on  the 
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south  part  of  tbo  land.     It  would  not  be  a  direct  route  to  take 
the  coal  over  the  ground  leased  by  the  Edwards  Coal  Co.  to 
the  railroad.     It  could  be  taken  over  their  land  by  a  circuitous 
route  following  the  slough,  but  it  would  cause  a  pretty  h'lg 
expense,  larger  than  the  subterranean  route.     It  cost  $1.10 
per  yard  to  make  the  entry  after  the  first  twenty-five  yards 
and  $5  per  yard  for  that     It  would  cost  $200  to  sink  a  shaft 
on  King's  land.     It  would  cost  $350  to  prepare  the  road  bed 
to  receive  the  track  from  where  the  trestle  would  be  to  the 
ci>a1  on  the  King  land.     Tlie  track  on  the  surface  would  be 
about  the  same  as  the  track  under  ground. 

The  reason  given  by  Mr.  Edwards  for  not  commencing  to 
open  the  shaft  in  the  winter  was  that  it  was  much  more  ex- 
pensive. But  as  King  wanted  them  to  open  up  the  mine  they 
sent  some  men  over  tliere  and  they  dug  a  prospect  hole  four- 
teen feet  deep  on  the  north  side  of  the  slough  but  found 
nothing  but  sand,  and  then,  as  it  would  not  be  practical  to 
hunt  coal  in  a  sand  bank,  they  stopped.  Tliey  thought  then 
it  would  be  a  good  thing  to  lease  Uarding^s  land  close  to  the 
railroad,  so  they  leased  it  for  fifteen  years.  '^My  intentions 
in  leasing  King's  land  were  honest  I  expected  to  work 
King's  coal  after  leasing  Harding's.  In  planning  the  work  I 
intended  to  open  an  entry  leading  to  the  main  coal  of  King's 
land.  I  began  the  work  in  March  and  continued  as  fast  as  I 
could,  day  shifts,  until  within  a  few  weeks  before  I  went  out 
of  the  company  in  July.  Young  testified  it  was  his  endeavor 
to  get  to  King^s  coal  as  soon  as  possible.  There  is  no  object 
or  intention  on  the  part  of  those  interested  in  the  King  lease 
to  hold  the  coal  land  without  mining  it  Having  the  King 
lease  for  only  ten  years  it  was  their  interest  to  take  tlie  coal 
out  of  his  land  first  The  parties  in  interest  think  the  way 
we  are  doing  is  the  most  practicable,  the  cheapest  but  not  tlie 
quickest" 

The  above  are  substantially  all  the  facts  developed  on  the 
trial. 

Messrs.  Shekn  &  Lovsrr,  for  appellant 

In  this  case  a  lease  was  made  for  the  mining  of   coal, 
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and  semi-anDnal  pay  days  were  expressly  agreed  upon,  and 
the  lessees  had  a  ri^ht  to  open  a  mine  at  any  point  on  said 
premises  and  to  use  so  much  of  the  surface  of  the  land  as 
was  necessary  to  erect  machinery,  tramways,  switches,  shafts, 
slopes,  air-shafts,  etc.  There  is  here  a  clearly  implied  cove- 
nant that  a  mine  will  be  opened,  and  coal  taken  out,  if  it  is 
there  to  be  taken,  and  sold  if  there  is  a  demand  for  it ;  and 
that  it  is  not  to  be  taken  out  by  the  spoonful,  but  that  the 
mine  will  be  operated  as  mines  usually  are. 

An  express  contract  is  not  necessary  upon  every  detail,  but 
some  covenants  are  implied  from  others  that  are  expressed, 
when  necessary  to  complete  the  evident  intention  of  the  par- 
ties. Oaks  V.  Oaks,  16  III.  107;  see  also  LurTian  v.  Gage, 
37  III.  28 ;  Walker  et  al.  v.  Tucker,  70  111.  642;  Leavens  v. 
Cleary,  75  HI.  352. 

Mr.  W.  T.  Waiting,  for  appellees. 

The  lease  contains  no  express  covenant  or  agreement  as  to 
how  the  coal  underlying  the  leased  premises  should  be  worked 
or  that  any  speciiied  amount  of  coal  should,  within  a  given 
time,  be  mined  on  the  premises;  but  appellant  contends  that 
he  can  maintain  this  action  to  forfeit  the  lease,  because  appel- 
lees failed  to  mine  coal  on  the  premises  before  the  time  named 
in  the  lease,  for  the  payment  of  ^'iive  cents  per  ton  for  all  coal 
and  minerals  sold  from  the  premises,"  upon  the  ground  that  the 
covenants  in  the  lease  require  lessees  to  proceed  to  mine  coal 
on  the  premises  before  the  first  days  of  January  or  July,  after 
the  date  of  the  lease.  The  question  whether  there  are  such 
covenants  in  the  lease  depends,  like  other  qaestions  of  the 
construction  of  contracts,  upon  the  intentions  of  the  parties. 
Ko  precise  words  are  necessary  to  constitute  a  covenant,  pro- 
vided we  are  able  to  collect  an  agreement  by  the  parties 
that  a  certain  thing  shall  be  done,  that  will  be  sufficient  to 
enable  us  to  say  that  a  covenant  is  created.  But  the  court 
must  be  satisfied  that  the  language  does  not  merely  show 
that  the  parties  contemplated  that  the  thing  might  be 
done,  but  it  mnst  amount  to  a  binding  agreement  upon  them 
that  the   thing  shall  be  done.     Smiley  v.   McLaughlin,  138 
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Hh68.  363 ;  James  v.  Cochrane,  7  Exch.  170,  S.  C,  8 
Exch.  556. 

Wliere  parties  have  entered  into  an  agreement  with  express 
stipulations,  the  presumption  is  that  thcj  have  expressed  all 
the  conditions  by  which  they  intend  to  be  bound,  and  courts 
can  not  extend  their  covenants  by  implication,  unless  tlie  im- 
plication is  clear  and  undoubted.  Smiley  v.  McLaughlin,  138 
Mass.  365 ;  Aspin  v.  Austin,  48  E.  C.  L.  R  (5  Q.  B.)  671 ; 
Eashleigh  v.  S.  E.  Ry.,  70  E.  C.  L.  R.  (10  C.  B.)  612. 

The  proposition  of  law  submitted  by  appellant  to  the  trial 
court,  as  modified  by  the  court,  correctly  stated  the  law  gov- 
erning this  cause.     The  modified  proposition  is  as  follows: 

'^  Under  the  lease  offered  in  evidence,  it  was  the  duty  of 
lessees  or  their  assigns  therein  to  sink  a  shaft,  or  a  slope  or 
drift,  upon  or  near  the  premises  in  controversy,  within  a 
reasonable  time,  and  to  endeavor  in  good  faith  in  that  way  to 
mine  coal  from  said  premises,  and  a  failure  to  use  reasonable 
diligence  in  so  doing  would  be  a  default  in  the  terms  of  said 
lease." 

The  law  of  this  case  as  above  stated  is  sustained  by  the  fol- 
lowing authorities:  Carl  v.  The  Granger  Coal  Co.,  69  Iowa, 
519;  Koch's  and  Ballirt's  Appeal,  93  Pa.  St  434-441 ;  Gnth's 
Appeal,  2  Cent.  R.  767;  Price  et  al.  v.  Nicholas,  4  Hughes, 
U.  S.  C.  Ct.  R  616. 

Lacet,  J.  There  seems  to  be  a  wide  difference  between  the 
counsel  for  the  respective  parties  as  to  what  is  the  proper  con- 
struction of  the  contract  On  the  part  of  counsel  for  the 
appellant  it  is  insisted  that  the  pro]>er  construction  of  the  con- 
tract is  that  the  lessees  absolutely  bound  themselves  to  pay 
royalty  for  the  coal  on  the  ''  fii-st  day  of  January  and  July  for 
each  year  "  and  that  the  first  payment  was  absolutely  due  on 
January  following  the  contract  Hence,  that  required  the 
mine  to  be  open  at  least  by  the  first  of  January  following  the 
date  of  the  contract,  otherwise  no  coal  could  be  sold  or  rent 
paid.  Furthermore  that  by  the  terms  of  the  agreement  the 
appellees  were,  bound  to  mine  the  coal  from  a  shaft  sunk  on 
the  land  of  King  and  occupy  as  much  of  the  surface  of  the 
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land  as  necessary  for  the  necessary  machinery  for  the  minino^ 
and  storing  of  said  materials,  for  tramway  and  switches  for 
ti*ansporting  the  same,  for  sinking  shafts,  for  drifting  or  mak- 
ing slopes  for  said  minerals. 

On  the  other  hand  counsel  for  the  appellees  insist  that 
there  was  no  specified  time  when  the  mine  should  be  open 
except  that  under  all  the  circumstances  it  should  be  opened  in 
a  reasonable  time.  That  there  was  no  covenant  on  the  part  of 
the  lessees  that  the  mine  should  be  opened  on  the  land  of 
appellant;  that  to  do  so  was  simply  a  privilege. 

After  the  careful  reading  of  the  contract  and  all  its  parts 
we  are  inclined  to  adopt  the  view  of  the  contract  enter- 
tained by  the  counsel  for  appellees. 

In  our  opinion  the  words  contained  in  said  lease,  to  wit, 
**•  To  pay  the  party  of  the  first  part  as  rent  for  said  coal  and 
minerals  five  cents  per  ton  for  all  coal  and  minerals  sold  from 
said  premises  by  the  parties  of  the  second  part,  said  rent  to  be 
paid  as  follows,  to  wit:  The  first  days  of  January  and  July 
of  each  year  after  the  date  of  this  lease,"  simply  mean  to  fix 
a  day  on  which  settlements  for  all  such  sums  received  for  coal, 
etc.,  shall  be  made,  and  have  no  purpose  to  bind  the  lessees 
absolutely  to  mine  coal  before  those  days.  It  was  a  day  fixed 
for  settlement  if  before  those  days  the  lessees  under  the 
other  terms  of  the  contract  had  anything  in  their  hands  to 
settle  for. 

As  to  appellant's  other  contention,  that  the  mine  was  to  be 
opened  on  his  premises,  we  think  him  equally  at  fault.  The 
granting  part  of  the  lease  which  gives  the  right  to  mine  the 
coal  makes  no  mention  of  the  manner  of  mining  it  or  where 
or  how  it  shall  be  taken  from  the  land.  It  simply  provides 
in  these  words,  the  party  of  the  first  part  "  has  leased  to  tlie 
parties  of  the  second  part  all  the  coal  and  minerals  underly- 
ing "  the  premises  in  question.  Then  follows  in  the  con- 
tract "  in  consideration  of  the  above  "  the  rent  stipulated  for 
it  to  be  paid.  Without  anything  further  in  the  lease  it  is 
probable  that  a  covenant  on  the  part  of  the  party  of  the  first 
part  would  be  iniplied,  giving  the  lessee  the  right  to  occupy  so 
much  of  the  land  as   was  necessary  to  take  the  coal  from 
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under  the  ground,  but  certainly  he  would  not  be  compelled  to 
go  upon  the  land  at  all  if  he  could  get  the  coal  without.     All 
that  follows  in  this  lease  after  the  granting  clause  above,  is  to 
give  the  appellees  the  privilege  to  open  the  mine  on  the 
land  and  carrying  on  the    raining    from  the  surface,  using 
so    much  of    the  land  as  necessary  for  such   purpose;  but 
there   is    no    covenant  on   the  part    of    the   lessee   agree- 
ing to  avail   himself  of  such    privilei^e.     The   royalty    for 
the  coal  is  the   only  thing  that  appellant  can  be  concerned 
about;  when   he  has  received  that  the   lease  as   to    him 
is  satisfied  so  far  as  the  covenant  in  question  is  concerned. 
There  now  only  remains  the  question  of  the  matter  of  fact  as 
to  whether  or  not  the  appellees  were  proceeding  to  open  Tip 
the  coal  mine   within   a  reasonable  time.     The  judge  in  the 
court  below  trying  thecsise  in  place  of  the  jury,  by  agreement 
of  the  parties,  found  that   the  appellees  were  using  due  dili- 
gence in  that  regard.     Unless  we  can  see  that  the  court  found 
manifestly  against  the  weight  of  the  evidence  this  court  has 
DO  power  to  disturb  it.     After  a  careful  review   of  the  evi- 
dence we  can  not  find  that  it  has.     We  are  satisfied  that  the 
evidence  supports  the  finding  of  the  court     All  the  circum- 
stances of  the  case  had  to  be  considered,  such  as  the  relative 
cost  of  the  two  methods   of  obtaining  the  coal,  the  time  re- 
quired to  reach  it,  the  convenience  of  obtaining  and  market- 
ing it  after  it  was  received,  the  interests  of  appellees  as  well 
as  the  appellant  in  the  premises.     If  a  more  definite  time  for 
the  opening  of  the  mine  had   been   desired   to   be  fixed   it 
should  have  been   provided  for  in   the  contract     In  deter- 
mining the  matter  of  forfeiture  the  court  below  should,  and  no 
doubt  did,  take  into  consideration  the  law  which  holds  that 
forfeitures  are  not  favored,  in  fact  are  abhorred,  and  that  a 
case  to  justify  a  forfeiture  must  be  clear.     We  feel  satisfied 
the  court  did  not  err  in  its  finding  of  the  factintlmt  particular. 
It  will  appear  from  what  has  been  said  in  this  opinion  as  to 
the  proper  construction  of  the  contract  that  the  court*  did  not 
err  in  its  refusal  and  modification  of  appellant's  proposition  of 
law  asked  to  be  held.     The  ruling  of  the  court  in  that  par- 
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tienlar  was  correct.     We  find  no  error  in  the  record  and  there- 
fore the  judgment  is  affirmed. 

Judgme7it  affirmed, 

C.  B.  Smith,  J.,  dissents.     I   can  not  agree  with  the  con- 
Btruction  placed  upon   the   contract  of   leasing  by  the   ma- 
jority  of   the  court.      By   the   construction     placed    upon 
the   lease   of  the  coal  lands  by  the  court,  I  think  the  mani- 
fest purpose  and  plainly  expressed  object  of   the   lease   is 
defeated.     In  the  face  of  the  expressed   language,  that  the 
lessee  shall  mine  and  pay  for  coal  on  certain  days  at  a  cer- 
tain rate,  he  is  relieved  from  mining  coal  at  all,  except  as 
his  convenience  at  some  future  time  may  permit.     Instead  of 
sinking  a  shaft  on  appellant's  land,  as  is  clearly  contemplated 
by  tlie  lease,  appellee   disclaims  any  purpose  to  do  so  at  any 
time  within  the  life  of  the  lease,  but  claims  the  right  to  mine 
coal  through  a  tunnel  and  shaft  under  other  lands,  and  alter 
the  coal  un  ler  other  lands  has  been  mined.     The  mere  argu- 
ment of  convenience  is  set  up  as  a  bar  to  the    plain  require- 
ments of  this  lease.     I  know  of  no  rule  of  law  that  will  justify 
that  construction  to  defeat  the  plainly  expressed  covenant,  of 
this  lease.     I  think  the  judgment  ought  to  be  reversed. 


Benjamin  H.  Warder  et  al. 

V. 

Franklin  D.  Sweetser. 

Parfnership-^Members — Individual  Debts  qf— Payment — Firm  Funds 
^Set-off. 

Upon  a  bill  filed  by  a  meiiil>er  of  a  firm  calling,  amonff  other  thinga,  for 
an  itemized  statement  of  payments  made  with  partnership  funds,  by  a 
defaulting  co-partner,  to  liquidate  private  debts  due  manufucturers  with 
whom  such  firm  habitually  dealt,  suit  having  been  brought  by  them  against 
the  firm  to  recover  a  balance  due  and  unpaid,  and  that  such  payments  be 
applied  in  satisfaction  of  the  firm  indebtedness,  this  court  holds,  that  the 
promise  of  complainant  to  assume  such  payments  was  conditional,  not  abso- 
lute, and  declines  to  interfere  with  the  decree  in  his  behalf. 
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[Opinion  filed  December  16,  1889.] 

In  breob  to  the  Circnit  Court  of  La  Salle  County;  the 
Hon.  DoBAncE  DiBKLLj  Judge,  presiding. 

Messrs.  Bofkben  &  Lawbsncb,  for  plaintiffs  in  error. 

Mr.  D.  B.  Snow,  for  defendant  in  error. 

Upton,  P.  J.  Prior  to  January  8,  1886,  Franklin  D. 
jSwcetser  was  engaged  in  business  at  Ottawa,  111.,  in  the  sale 
of  aj^ricultural  implements;  his  half  brother,  J.  Howard 
Sweetser,  was  engaged  in  the  like  business  at  Streator,  ID. 
The  plaintiffs  in  error  were  then,  and  long  prior  thereto  had 
been,  engaged  in  the  manufacture  and  sale  of  agricnlturat  im- 
plements and  machinery,  having  a  place  of  business  at  Chicago 
and  having  prior  to  the  time  above  indicated  had  dealings 
with  both  Franklin  D.  and  J.  Howard  Sweetser,  in  the  busi- 
ness above  indicated. 

At  the  time  above  stated  J.  Howard  Sweetser  was  in- 
debted to  plaintiffs  in  error  about  $1,200  or  more,  of  which 
Franklin  D.  was  not  informed.  Franklin  D.  Sweetser  being 
at  the  time  in  )K>or  health  and  requiring  rest,  entered  into  tiie 
following  contract 

'<  This  contract  made  and  entered  into  between  F.  D. 
Sweetser  and  J.  IL  Sweetser  this  8th  day  of  January,  1886. 
^Whereas'  F.  D.  Sweetser  has  an  interest  in  the  agricultural 
implements,  seed  and  sewing  machine  business  of  $12,000 
(twelve  thousand  dollars),  J.  H.  Sweetser  to  take  the  busi- 
,  ncss  and  run  the  same,  in  consideration  of  which,  said  J.  H. 
Sweetser  is  to  pay  said  F.  D,  Sweetser  the  interest  on  the 
above  $12,000,  at  the  rate  of  six  per  cent,  per  annum,  pay- 
able quarterly,  in  payments  duo  and  payable  each  year,  of 
seven  hundred  and  twenty  dollars  ($720). 

^'  This  contract  is  to  run  one  year,  or  more,  as  the  contract- 
ing parties  can  agree  ;  and  if  F.  D.  Sweetser  at  some  future 
time  take  the  '  concern '  back  to  his  possession,  the  said  F. 
D.  Sweetser  to    allow  said  J.  H.  Sweetser  the  actual  cash 
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value  of  the  *  goods*  on  hand,  or  what  they  can  be  bought 
for  in  cash,  at  time  of  settlement,  ^freight  to  be  added.' 
Also,  said  F.  D.  Sweetser  is  to  allow  said  J.  H.  Sweetser 
the  cash  valae  of  notes  and  accounts  at  time  of  settlement. 

"It  is  also  agreed  that  the  '  concern '  shall  be  known  as 
F.  D.  Sweetser  &  Co.,  until  the  final  settlement  and  ending 
of  this  contract.  The  goods  to  be  kept  insured  by  said  J. 
H.  Sweetser  during  the  continuation  of  this  contract. 

"  F.  D.  Sweetser  further  agrees  to  guarantee  to  J.  H. 
Sweetser  a  yearly  profit  to  him  of  $600  (six  hundred  dollars). 
J.  H.  Sweetser  agreeing  to  put  his  whole  time  to  said  busi- 
ness. 

**  Witness  our  hands  and  seals  this  day  above  mentioned. 

"  F.  D.  SWEETSEB. 
"  J.  H.    SWEETSEB." 

Under  this  contract  J.  Howard  Sweetser  took  possession  of 
the  goods  and  store  in  Ottawa,  Franklin  D.  Sweetser  going 
east,  and  the  business  was  conducted  by  J.  Howard  Sweetser 
until  August,  1886,  when  the  partnership  was  dissolved. 

At  the  time  of  F.  D.  Sweetser's  leaving  Ottawa  for  the 
east,  he  left  in  his  iron  safe  in  the  store  (to  which  J.  Howard 
Sweetser  had  access  for  the  business  of  said  firm)  his  personal 
private  papers,  promissory  notes  and  books  of  accounts. 

Upon  the  return  of  F.  D.  Sweetser  as  hereinafter  stated,  by 
the  wrongful,  improper  and  unauthorized  use  of  moneys  of  the 
firm  and  by  the  like  improper  and  unauthorized  use  of  the 
private  notes  and  bills  receivable  belonging  to  Franklin  D.  in 
his  own  right,  Howard  Sweetser  was  indebted  to  him  for  more 
than  $5,000. 

Prior  to  the  8th  of  January,  1886,  J.  Howard  Sweetser  was 
personally  indebted  to  the  plaintiffs  in  error  in  a  sum 
exceeding  $1,000,  as  security  for  which  (and  payment  as 
collected),  he  delivered  farmers'  notes  of  the  face  value  of 
$1,200,  of  which  he  guaranteed  the  payment.  These  notes 
were  afterward  ascertained  by  plaintiffs  in  error  to  have 
been  fictitious  or  forgeries,  of  which  transaction,  either  in 
whole  or  in  part,  Franklin  D.  Sweetser  was  not  apprised. 
On  the  20th  day  of  January,  1886,  after  Franklin  D.  had  left 
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for  the  east,  plaintiffs  in  error  applied  to  J.  Howard  Sweetser 
to  take  np  the  notes  held  by  them  against  Iiim  and  those  held 
as  security  therefor,  or,  knowing  the  worthlessness  thereof,  had 
succeeded  in  obtaining  from  him  $200  in  cash,  and  other  notes 
made  payable  and  belonging  to  the  firm  of  "F.  D.  Sweetser 
A:  Co.,"  together  with  a  note  payable  to  "  C.  Anltman  &  Co.," 
belonging  to  the  defendant  in  error  in  his  own  right,  which 
had  been  wrongfully  taken  from  the  private  pa{)ei*8  of  de- 
fendant in  error  from  the  safe  wherein  the  same  had  been  left 
for  safe  keeping  as  before  stated,  amounting  in  the  aggregate 
to  jibout  $700,  together  with  a  note  for  $250  executed  by 
J.  Howard  Sweetser  in  the  name  of  the  firm. 

Upon  these  notes  so  held  by  them,  plaintiffs  in  error  col- 
lected $742.60  and  applied  the  same  in  satisfaction  of  their 
debt  against  J.  Howard  Sweetser  individually,  and  without  tlie 
knowledge,  authority  or  consent  of  the  defendant  in  error,  as 
found  by  the  court  below. 

The  firm  of  '*  F.  D.  Sweetser  &  Co.,"  subsequent  to  January 
20,  1886,  became  indebted  to  plaintiffs  in  error  for  goods  and 
wares  purchased  by  J.  Howard  Sweetser  in  the  sum  of  $697, 
upon   which  indebtedness  a  suit  was  commenced  at  law  in  the 
Circuit  Court  of  La  Salle  County,  and  upon  issue  being  joined 
therein,  this  bill  was  filed  in  equity,  alleging,  in  substance,  the 
matters   herein  before  stated,  and   asking  that  the  itemized 
statement  of  plaintiffs  in  errors'  claims  and  demands  be  made 
and  set  forth  and  discovery  made  of  all   moneys  paid  them* 
and  of  all  notes  received  in  security  for,  or  in  satisfaction  of 
such  indebtedness,  together  with  all  moneys  received  thereon, 
or  applied  in  satisfaction  of  the  individual  indebtedness  of  J. 
H.  Sweetser  by  said  plaintiffs  in  error,  and  that  such  sum  so 
received  be  applied   in  satisfaction  of  any  indebtedness  due 
from  the  firm  of  F.  D.  Sweetser  &  Co.,  if  any,  to  plaintiffs  in 
eiTor,  and  averred  the  total  insolvency  of  J.  Howard  Sweetser. 
The  bill  was  afterward  amended  but  its  scope  was  not  materially 
changed.    The  prayer  was  for  an  accounting,  set-off  and  general 
relief.     Plaintiffs  in   error  filed  their  answer,  and  after  the 
Cause  was  at  issue  the  following  stipulation  was  filed  in  the 
cause :  48.  *'  It  is  hereby  stipulated,  by  and  between   the  at- 
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torneys  for  the  respective  parties  hereto,  that  this  cause  shall 
be  Biibmitted  to  the  court  for  trial  at  the  present  term  of  the 
Circuit  Court  of  La  Salle  County,  and  shall  be  set  down  for 
trial  and  heard  as  speedily  as  the  court  will  set  the  same  for 
a  hearing;  that  if,  upon  tlie  hearing  of  said  cause,  the  court 
shall  be  of  opinion  that  it  has  no  jurisdiction  to  hear  the 
same  as  a  chancery  suit,  and  that  equity  has  no  jurisdiction  of 
said  cause,  then  said  cause  shall  be  deemed  and  considered  as 
having  been  tried  and  heard  by  the  court  upon  the  issues  in 
the  suit  at  law  now  pending  in  said  court,  and  such  judgment 
shall  be  rendered  in  such  suit  at  law  as  the  conclusion  or  opin- 
ion of  the  court  may  justify,  and  as  it  would  have  rendered 
if  the  same  had  been  submitted  to  it  upon  the  issues  formed 
in  the  suit  at  law.  If  the  court  shall  find  that  the  defend- 
ants in  this  suit  are  indebted  to  complainants,  then  a  judg- 
ment or  decree  may  be  rendered  for  complainants,  the  same 
as  on  the  plea  of  set-off  in  the  common  law  case.  And  if  the 
court  shall  be  of  opinion  that  said  suit  is  properly  heard 
as  a  cause  in  equity,  then  a  decree  shall  be  rendered  if  the 
finding  is  for  the  defendants,  on  the  merits,  the  same  as  if  a 
cross-bill  had  been  filed  in  said  suit. 

A  hearing  was  had  which  resulted  in  a  decree  for  defend- 
ant in  error  for  the  sum  of  $255,  and  the  c^nse  is  here  by  writ 
of  error,  errors  and  cross-errors  beinii:  assigned  upon  the  record. 

As  to  the  1st,  2d,  8d  and  4th  assignments  of  errors  we  need 
only  say  that  our  attention  has  not  been  called  by  the  argu- 
ments or  suggestions  of  either  counsel,  to  any  matter  pre- 
sented by  the  record  before  us,  to  sustain  or  support  thesati  e, 
and  we  conclude  there  are  none,  and  that  the  same  are  not 
well  taken.  As  to  the  5th  and  6th,  which  are,  in  substance, 
that  the  decree  entered  below  was  erroneous  because  not 
supported  by  the  testimony  in  the  case,  and  is  broader  than 
the  facts  justify,  we  do  not  tliink  are  well  taken. 

In  this  contention,  counsel  for  plaintiffs  in  error  lays  sti'ess 
upon  what  he  seems  to  regard  as  a  ratification  by  Franklin  D. 
Sweetser,  pf  the  acts  of  J.  Howard  Sweetser,  in  his  dealings 
with  plaintiffs  in  error,  in  the  use  of  co-partnership  assets  in 
liquidation  and  payment  of  his  personal  indebtedness. 
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This  is  largely  a  question  of  fact.  The  chancellor,  no  less 
certainly  than  a  jnry,  is  the  sole  jadge  of  the  credibility  of 
the  witnesses.  They  are  before  him,  and  he,  far  better  tlian 
any  appellate  tribunal,  can  rightfully  determine  where  the 
truth  is,  upon  the  questions  in  issue;  besides,  we  are  entirely 
satisfied  from  tlie  facts  and  circumstances  in  evidence,  appar- 
ent of  record,  that  the  chancellor  was  fully  justified  in  the 
holding  upon  that  point,  both  on  the  facts  and  the  law,  and 
we  do  not  deem  it  necessary  to  go  over  the  evidence  in  detail 
in  that  regard.  The  contention  was  simply  whether  the 
promise  was  a  conditional  one,  or  unconditional.  In  this  the 
court  held  it  conditional  and  we  are  entirely  satisfied,  on  the 
facts  in  this  record,  with  that  finding. 

Another  consideration  is  urged  by  the  counsel  for  the 
plaintiffs  in  error — that  the  defendant  in  error  had  credited 
J.  Howard  Sweetser  with  bnt  $300  for  the  entire  property 
transferred  to  him  by  the  bill  of  sale,  invoiced  at  some  (900. 
We  are  entirely  satisfied  that,  as  shown  by  the  evidence  in 
this  record,  $300  was  the  full  cash  value  of  the  property,  and 
we  should  have  been  quite  satisfied  if  the  court  below  had 
entirely  ignored  that  item  in  this  adjustment,  and  regarded 
the  same  as  applied  to  the  general  indebtedness  due  from  J. 
Howard  Sweetser  to  the  defendant  in  error,  of  which  there  is 
a  large  sum,  as  shown;  first,  because  we  think  there  are  in  this 
record  evidence  and  circumstances  tending  strongly  to  snpport 
that  view,  and  second,  F.  D.  Sweetser  was  under  no  legal  or 
moral  obligation  to  pay  the  debts  of  J.  H.  Sweetser;  but  the 
court  took  a  different  view,  and  while  we  can  not  say  he  was 
not  justified  in  so  holding,  we  think  plaintiffs  in  error  can 
not  be  heard  to  complain. 

It  is  further  urged  that  the  books  of  F.  D.  Sweetser  &  Co. 
and  the  entries  therein  establish  the  fact  of  the  adoption  of 
the  transaction  between  J.  Howard  Sweetser  and  the  plaintiffs 
in  error  as  to  the  payment  of  the  individual  debts  of  J. 
Howard  Sweetser  with  the  assets  of  the  firm  of  F.  D. 
Sweetser  &  Co.,  and  he  should  be  held  estopped  from  deny- 
ing it,  etc.  It  will  be  borne  in  mind  that  the  evidence  shows 
that  F.  D.  Sweetser  had  not  been  in  Ottawa,  where  his  busi- 
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iiess  was  carried  oti,and  knew  nothing  concernincr  tho  transfer 
of  the  notes  in  question  until  the  29th  of  July,  1886,  when 
he  immediately  started  home;  passing  through  Chicago,  he 
called'  upon  plaintiffs  ia  error,  informed  them  tliat  the  notes 
held  by  them  for  the  indebtedness  of  J.  Howard  Sweetser 
were  the  assets  of  the  firm  of  F,  D.  S.  &  Co.,  and  improperly 
and  illegally  transferred  to  them  by  J.  H.  Sweetser,  but  that, 
if  he  found  that  J.  H.  S.weetser  had  not  got  him  in  exceeding 
a  certain  amount,  naming  it,  that  he  would  *^ father"  the 
transaction. 

He  had  not  at  that  time  any  means  of  knowins:  what  the 
condition  of  affairs  actually  was.  In  that  endeavor  certain 
memorandum  entries,  as  he  swears,  were  made  uix)n  the  books, 
not  by  F.  D.  Sweetser,  but  by  J.  H!.  Sweetser,  which  there  is 
no  evidence  showing  plaintiffs  in  error  knew  of,  or  were  in  the 
least  influenced  by  in  these  memorandum  entries,  upon  which 
an  estoppel  is  sought  to  be  predicated. 

It  is  true  J.  Howard  Sweetser  swears  that  those  entries 
were  made  by  himself  at  the  direction  of  F.  D.  Sweetser. 
This  is  positively  denied  by  defendant  in  error,  and  we  are 
not  prepared  to  say  that  in  view  of  what  appears  in  this 
rec  'I'd  the  court  below  was  not  fully  justified  in  disregarding 
the  Ftatement  of  J.  FI.  Sweetser,  in  that  regard  at  least. 

Wo  have  carefully  examined  the  record  in  this  case,  in  the 
light  of  the  able  argument  submitted  to  us  for  plaintiffs  ineiTor, 
and  we  find  no  error  therein  of  which  the  plaintiffs  in  error 
can  complain.  In  regard  to  the  cross-errors  assigned  by  the 
defendant  in  error,  we  have  only  to  say,  we  do  not  deem 
either  point  made,  well  taken. 

The  $219  cash  paid  to  plaintiffs  in  error  by  J.  Howard 
Sweetser  is  not  sufficiently  shown  by  the  proof  to  have  been 
the  moneys  of  the  defendant  in  error,  to  warrant  its  allow- 
ance; and  as  to  the  $300  for  the  value  of  the  property  in  the 
bill  of  sale  from  J.  H.  to  F.  D.  Sweetser,  we  have  alreadv  ex- 
pressed  our  views,  and  the  decree  made  by  the  court  being  in 
our  judgment  substantially  correct,  is  affirmed. 

Decree  affirmed. 
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Cbicago  &  Eastern  Illinois  Bailroad  Company 

Antoine  Goyette. 

Kaif  roads  —  Fire — Wetda  —  Loeomofive  —  Damages  —  Deelarafitm — 
Amendment — Continuance  ^General  Verdict — Special  Findings — Instrue^ 
tions, 

1.  An  application  for  a  continuance,  made  npon  the  amendment  of  the 
dechinition,  may  be  properly  overraled,  where  the  affida  it  in  support 
thereof  in  admitted  in  evidence  by  the  plaintiff  in  accordance  with  the 
ttitnte,  and  it  does  not  appear  that  the  defendant  coald  hare  retisonably 
been  prejudiced  in  hiit  defense  by  the  amendment. 

2.  All  perts  of  a  verdict  are  to  be  so  reconciled,  if  it  can  reasonably  be 
done,  as  to  support  the  general  verdict. 

8.  In  an  action  against  a  railroad  company  to  recover  for  loss  by  fire, 
alleged  to  have  been  set  by  one  of  its  locomotives,  this  court  holds  that  a 
special  finding  of  the  jury  setting  forth  that  there  was  not  sufficient  proof 
to  enable  it  to  find  at  which  of  two  places  charged,  the  fire  originated,  was 
not  inconnstent  with  a  general  verdict  against  the  defendant,  and  con- 
stitutes no  ground  for  setting  aside  the  same. 

4.  The  omission  of  the  word  "dangerous"  before  the  word  '*combue- 
tible  "  from  an  instruction  upon  the  duty  of  the  railroad  company  to  keep 
its  right  of  way  clear  of  dry  weeds  and'  combustible  material,  etc.,  did  not 
in  the  case  presented  constitute  reversible  error. 

5.  It  is  proper  to  strike  out  of  (he  instructions  of  a  defendant  in  an 
action  of  this  character  such  portion  thereof  as  pretends,  but  fails,  to  cover 
the  ground,  touching  the  means  and  methods  a  railroad  company  is  bound 
to  adopt  for  the  prevention  of  damages  by  fire  from  locomotives. 

6.  The  appliances  in  such  cases  must  be  the  most  approved,  they  must 
be  kept  in  the  best  of  running  order,  and  the  methods  and  manner  of  running 
and  handling  the  engines  must  be  free  from  negligence  on  the  part  of  thoee 
in  charge. 

[  Opinion  filed  December  16, 1889.] 

In  ehbor  to  the  Circuit  Conrt  of  Kankakee  Connty;  the 
Hon.  H.  J.  PiLLSBUBT,  Judge,  presiding. 

Mr.  W.  H.  Lyford,  for  plaintiff  in  error. 

Mr.  0.  B.  8tasb,  for  defendant  in  error. 
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Laget,  J.  This  was  an  action  in  case  brongbt  by  tlie 
defendant  in  error  against  the  plaintiff  in  error,  to  recover 
for  loss  occasioned  by  fire,  to  his  buildings,  grain,  meadow 
and  other  personal  property,  which  fire  was  alleged  to  have 
escaped  from  the  locomotive  engine  of  plaintiff  in  error,  by 
negligence,  while  operating  its  railroad.  The  declaration  con- 
sists of  two  counts:  fii*8t,  it  charges  negligence  on  the  part  of 
the  plaintiff  in  error  in  not  keeping  its  right  of  way  free  from 
dead  grass,  dry  weeds  and  other  combustible  material,  etc.,  by 
means  whereof  fire  was  emitted  and  thrown  from  a  certain 
locomotive,  and  ignited  the  said  grass  and  weeds  and  was 
spread,  and  was  communicated  over,  and  by  the  same,  to  and 
upon  said  lands  of  the  defendant  in  error,  and  his  property 
bnrned,  etc. 

The  second  connt  charges  the  negligence  to  consist  in  the 
negligence  of  plaintiff  in  error  in  allowing  the  fire  to  escape 
and  be  thrown  from  its  locomotive,  by  which  it  fell  upon 
defendant  in  error's  lands,  outside  of  the  right  of  way,  and 
ignited  the  dry  grass  and  weeds,  from  which  Sre  was  com- 
municated to  the  defendant  in  error's  property,  etc.,  and 
damages  were  sustained.  The  cause  was  tried  by  the  court 
and  a  jury,  and  resulted  in  a  verdict  for  plaintiff  in  error,  for 
$1,385,  and  after  overruling  plaintiff  in  error's  motion  for  a 
new  trial,  the  court  rendered  judgment  in  favor  of  the  defend- 
ant in  error  for  the  amount  of  the  verdict. 

Several  grounds  for  error  are  assigned  which  we  will  now 
proceed  to  notice.  The  first  is,  that  the  court  committed 
error  in  not  allowing  to  plaintiff  in  error  a  continuance  upon 
its  aflidavit,  after  the  amendment  of  the  declaration.  We  do 
not  think  this  ground  is  at  all  well  taken  for  apparent  reasons. 

First,  the  declaration  was  only  changed  by  the  striking  out 
of  it  the  claim  for  burning  "a  barn  "  and  inserting  "one  shed 
on  east  side  of  barn,  14  x  40  feet,  and  pig-shed  8  x  16  feet." 
The  barn  had  been  insured  by  defendant  in  error  before  the 
shed  on  the  east  side  was  built,  and  after  the  fire,  was  paid  for 
by  the  insurance  company,  and  the  claim  assigned  to  it,  and 
only  the  shed  part  was  sought  to  be  recovered  for  in  this  action, 
and  by  the  amendment  the  charge  was  limited  to  this. 
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The  affidavit  for  a  oontinnance  is  set  ont  in  the  abstract,  and 
shows  that  the  plaintiff  in  error  had  no  notice  that  defendant 
in  error  had  any  such  sheds;  it  had  no  witnesses  in  attendance, 
or  that  conld  bo  brought  there  at  that  term  of  court,  to  give 
evidence  as  to  whether  they  were  bnmed  or  not,  or  their 
value;  that  bj  the  surprise  bj  the  amendment  of  the  declara- 
tion it  was  unprepared  to  proceed  to  the  trial  of  said  cause  at 
that  term  of  court,  and  that  the  affiant  believed  that  if  the 
cause  was  continued  the  plaintiff  in  error  would  be  able  to 
procure  evidence  before  the  next  term  of  court;  that  defend- 
ant in  error  was  entitled  to  no  damages  by  reason  of  the  said 
alleged  burning  of  said  sheds,  mentioned  in  said  amendment. 
The  attorney  for  defendant  agreed  to  admit  the  said  affidavit 
in  evidence  under  the  statute,  and  the  court  overruled  a 
motion  for  continuance. 

We  think  in  this  there  was  no  error.     It  is  true  that  under 
the  common  law,  as  it  was  interpreted  in  this  State  prior  to 
the  passage  of  the  present  statute,  on  the  subject  of  continu- 
ances, it  was  conclusively  presumed  tliat  the  defendant  in  any 
suit  was  surprised  and  was  unprepared  for  trial  whenever  the 
declaration  was  amended  in  any  material  particular,  and  the 
cause  liad  to  be  continued,  if  the  defendant  desired  it,  at  the 
))]aintiff's  costs.     But  our  present  statute  has  wisely  changed 
this  most  abiurd  rule  of  the  common  law,  and  refuses  to  allowa 
continuance  except  good  cause  is  shown  therefor  by  affidavit 
as  in  ordinary  cases.     Of  course  theamendment  and  its  nature 
should  be  taken  into  account  by  the  court  on  the  question  of 
diligence  on  the  part  of  the  defendant  offered   in  excuse  for 
not  having  his  witnesses  or  other  evidence  present. 

In  this  case  it  is  very  doubtful  whether,  nnder  the  rule  of 
the  common  law,  prior  to  the  statute  there  was  any  material 
amendment  made  to  the  declaration.  The  barn,  according  to 
the  original  declaration,  would  naturally  embrace  the  two  sheds 
claimed  for,  and  if  so,  the  amendment  of  the  declaration  as  to 
the  sheds  does  not  change  it,  in  claiming  for  the  sheds  only,  as 
they  were  claimed  for  in  tJie  original  declaration  under  the 
general  term,  barn.  The  fact  that  a  portion  of  the  property 
claimed  for  in  the  declaration  was  withdrawn,  wonld  not  be 
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a  chano^e  of  the  declaration  as  to  that  not  withdrawn.      Tlie 
lesser  is  inclnded  in  the  greater. 

But  the  court  allowed  the  affidavit  to  be  read  in  evidence, 
and  if  any  error  was  committed  it  was  not  against  plaintiff  in 
error.  There  is  nothing  in  the  affidavitor  the  circumstances  to 
show  that  the  court  abused  its  discretion  in  not  allowing  a  con- 
tinuance, ifsuch  continuance  isclaimedoatside  of  the  provisions 
of  the  statute,  on  equitable  principles.  Such  application  is 
always  directed  to  the  sound  discretion  of  thecourt  Theoriginal 
declaration  showed  that  the  barn  was  claimed  for  as  a  whole, 
and  the  plaintiff  in  error  should  have  prepared  itself  to  con- 
test the  value  of  every  part  of  it.  We  can  not  see  how  any 
actual  surprise  could  come  to  plaintiff  in  error  under  the  cii- 
cumstances. 

At  plaintiff  in  error's  request  the  jury  was  required  by  the 
court  and  did  find  a  number  of  special  verdicts,  and  on  the 
grounds  of  one  of  tliese  findings  it  insists  that  it  was  the 
duty  of  the  court  below,  as  it  was  requested  to  do,  to  find  in 
favor  of  plaintiff  in  error  and  give  judgment  against  the 
defendant  in  error.  This  is  one  of  the  main  points  urged 
here  for  reversal.  The  proposition  and  si)ecial  finding  of  the 
jury  was  as  follows: 

1.  "Did  the  tire  in  question  in  this  case  begin  on  the 
defendant's  right  of  way,  or  did  it  begin  in  the  plaintiff's 
property  ?"  To  this  the  jury  returned  the  following  answer: 
"  No  proof  of  evidence."  Thisanswer  simply  meant  that  there 
was  no  sufficient  proof  of  evidence  to  enable  it  to  find  which 
of  the  two  the  fire  commenced  on.  From  the  evidence  the 
jury  could  not  find  which  of  the  two  places  the  fire  originated 
on.  The  answer  as  given  was  not  responsive  to  the  proposi- 
tion submitted,  unless  the  above  interpretation  of  the  verdict 
is  corrects  But  taking  the  proposition  and  the  verdict 
together,  which  we  must  do  in  cases  like  this,  the  above  inter- 
pretation is  correct.  The  jury  did  not  certainly  intend  to 
say  by  the  verdict  that  there  was  "no  proof"  that  the  fire 
originated  either  on  the  right  of  way  or  the  defendant  in 
error's  land.  This  would  have  been  to  squarely  contradict 
the  general  verdict,   which,  unless  the  case   was  clear,  the 
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court  should  not  find.  All  parts  of  the  verdict  should  be  rec- 
onciled if  it  reasonably  could  bo,  so  as  to  support  the  general 
verdict.  The  jury  was  unable  to  find  and  did  not  find  whether 
the  fire  originated  on  the  right  of  way  of  defendant  in  error's 
land,  but  found  that  the  tire  originated  on  one  of  the  two 
spots,  which  they  must  have  done  in  view  of  the  general  ver* 
diet ;  and  then  proceeded  to  find  by  the  general  verdict  that 
the  plaintiff  in  error  was  guilty  in  manner  and  form  charged 
in  the  two  counts  of  the  declaration. 

Now  it  is  manifest  that  if  the  other  evidence  in  the  case 
won1(f  support  the  verdict  of  the  jury  as  to  the  plaintiff  in 
error's  liability  on  each  of  the  two  counts,  provided  the  tiro 
originated  as  charged  in  each,  then  it  is  entirely  immaterial 
as  to  which  of  the  places  charged  in  the  declaration  the  jury 
found  the  fire  originated,  provided  it  found  it  originated  in 
the  one  or  the  other.  But  the  jury  found  that  the  fire 
originated  on  both,  hence  the  verdict  that  there  was  no  evi- 
dence— which  must  be  taken  to  mean  there  was  no  more 
evidence  as  to  the  one  than  the  other.  We  think  that  the  evi- 
dence fully  justified  the  jury  in  finding  that  dangerous,  com- 
bustible material  was  allowed  to  remain  on  defendant's  right 
of  way,  and  hence  it  would  follow  under  the  statute  (Sec.  63, 
Chap.  114,  2  S.  &  C.  Am.  St.  1933),  the  plaintiff  in  error 
would  be  liable  if  the  fire  originated  there. 

There  is  more  doubt  in  our  minds  under  the  first  count  of 
the  declaration.  In  case  of  the  fire  originating  outside  the 
right  of  way  on  the  defendant  in  error's  land,  the  evidence 
must,  taken  together,  show  that  the  plaintiff  in  error  was 
someway  negligent  in  allowing  the  fire  to  escape;  either  that 
the  necessary  spark  arrester  was  not  tit,  that  it  was  out  of 
order,  or  the  running  of  the  engine  was  not  properly  done,  or 
by  some  other  carelessness  the  sparks  escaped.  The  jury 
found  by  their  special  verdict,  that  the  appliances  for  pre- 
venting the  esca]>e  of  s})arks  was  not  in  good  order  at  the 
time  the  fire  escaped;  now  we  think  that  the  jury  was  justified 
in  so  finding.  In  the  first  place  the  statute  provides,  that  in 
case  of  the  setting  of  fire  by  a  locomotive  engine  in  running 
a  railroad  train,  negligence  shall   be  presumed  jpr^ma  /acie. 
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Tliongh,  in  order  to  rebut  this  presumption,  the  plaint iflE  in 
error  produced  evidence  tending  to  show  that  the  appliances 
for  arresting  sparks  was  the  best,  that  it  was  in  good  order 
and  well  handled,  jet  the  undisputed  evidence  was  that  en- 
gine 73,  that  set  the  fire  in  question  as  it  approached  tlie  spot 
where  the  fire  was  set  on  defendant  in  error's  premises,  set 
on  fire  nearly  every  farm  through  which  it  passed,  for  at 
least  three  miles,  and  in  some  instances  in  several  places.  Now 
we  think  that  the  jury  was  justified  in  finding,  as  against 
plaintiff  in  error's  evidence,  that  this  engine  was  very  unsafe 
at  the  time  and  badly  out  of  order.  As  the  fire  eitlier  origi- 
nated inside  or  outside  the  right  of  way,  which  the  evidence 
overwhelmingly  establishes,  and  as  the  evidence  is  fully  suffi- 
cient to  establish  right  to  recover  as  to  the  other  essential 
facts,  we  see  no  reason  why  the  general  verdict  should  be  set 
aside  on  account  of  anything  found  in  the  first  special  verdict. 

No  difference  where  the  jury  had  located  the  starting  of 
the  fire — the  verdict  should  have  been  the  same,  provided  it 
found  the  essential  facts  in  each  count  in  favor  of  defendant 
in  error,  which,  under  the  peculiar  ciixiumstances  of  this  case 
we  are  satisfied  the  jury  did,  and  in  fact,  in  order  to  support 
the  verdict  we  are  bound  to  so  believe. 

The  jury  especially  found  the  other  disputed  facts  under 
either  count  in  favor  of  defendant  in  error ;  under  the 
first,  that  the  appliances  for  arresting  sparks  were  out  of 
repair  when  the  fire  was  allowed  to  escajie,  and  under  the 
6ec^>nd,  that  the  plaintiff  in  error  allowed  dangerous,  combus- 
tible material  to  remain  on  the  right  of  way  at  the  time  the 
fire  was  started;  in  other  words,  it  *'  was  only  partially  cleared 
away."  The  evidence  was  ample  to  sustain  the  verdict,  and  the 
point  of  plaintiff  in  error  in  that  particular  is   not  well  taken. 

The  defendant  in  error's  instruction  to  the  jury,  that  it 
was  the  duty  of  plaintiff  in  error  to  keep  the  right  of  way 
clear  of  dry  weeds  and  combustible  material,  etc.,  and  not 
inserting  the  word  darigerous  before  the  word  comlmstible^ 
as  provided  in  the  statute,  we  think,  nnder  the  evidence  and 
circumstances  in  this  case,  could  not  be  harmful,  and  was 
not  calculated   to   mislead.     The  evidence  only  shows  dan- 
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f^rous,  combustible  material  in  the  right  of  way,  if  any,  and 
the  jury  found  that  the  dead  grass  and  dried  weeds  were  only 
partially  cleared  off.  The  court  did  not  err  in  striking  out  the 
following  words  from  plaintiff  in  error's  instruction  No.  10, 
as  follows : 

"If  the  defendant  has  proven  by  competent  evidence  that 
it  used  the  best  and  most  approved  means  and  methods  for 
preventing  damages  by  tire  from  its  locomotives,  such  proof 
is  suiGcient  to  overcome  ssiid  prima  J^aeie  case  of  negligence" 
(as  made  by  the  statute  in  case  the  setting  of  tire  is  shown). 

This  is  an  attempt  to  induce  the  court  to  instruct  the  jury, 
that  from  the  bare  proof  of  certain  facts  that  are  not 
conclusive  and  do  not  cover  the  entire  ground,  the  statutory 
priiaa  facie  case  is  overcome. 

The  instruction  was  di-awn  on  the  hypotliesis  that  it  was 
only  necessary  for  a  railroad  to  use  the  most  approved  means 
and  methods  for  the  prevention  of  damages  by  tire  by  loco- 
motives. This  alone  wiis  not  sufticient  The  means,  that  is, 
the  appliances,  must  not  only  be  the  most  approved,  but  must 
be  kept  in  the  best  of  running  order,  and  the  methods  must 
not  only  be  the  most  approved,  but  manner  of  running  and 
handling  the  engines  must  be  free  from  negligence  on  the 
part  of  those  in  charge. 

It  is  seen,  then,  that  the  instructions,  by  omitting  these 
essentials,  entirely  fail  to  cover  the  ground,  and  the  court  was 
correct  in  striking  out  this  entire  portion  of  the  instruction. 

Seeing  no  error  in  the  record  the  judgment  is  affirmed. 

Jvdijment  affirmecL 


Jonas  P.  Magnusson 

V. 

John  A.  Chaklson,  Impleaded,  etc., 

Mortgages — Bill  to  Hare  Title  Declared  an  Equttahle  Mortgage — Peti' 
tion  to  Intervene — Reversal — Res  AdiudicAtsi^ Evidence — Stipulation — 
Decree — Costs, 
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1.  The  petition  of  a  mortff&gee,  in  a  mortfirage  executed  pendente  lite 
by  the  complainant,  in  an  action  brought  to  have  defendant's  title  declared 
an  equitable  mortgage,  the  mortgagee  being  complainant's  solicitor,  for  the 
ri^bt  to  intervene,  the  petition  having  been  filed  after  issuus  joined  and 
the  report  of  the  master  filed,  was  properly  dismisRed  by  the  court  below* 

2.  Upon  the  reversal  of  a  decree  by  this  court  and  the  remanding  of  the 
case  to  the  court  below  without  directions,  it  is  only  bound  by  the  law  as 
determined  by  this  court,  and  as  to  such  matters  of  fact,  pasned  upon  by 
this  court,  as  were  not  changed  upon  the  rehearing  by  additional  evidence, 
and  to  that  extent  only  can  the  Ciise  be  said  to  be  res  adjudicata, 

8.  It  is  unnecessary  for  this  court  to  pass  upon  the  admissibility  of  evi- 
dence admitted  by  the  chancellor  upon  the  hearing  before  him,  a  court  of 
equity  being  presumed  to  determine  cases  upon  competent  evidence  alone. 

4.  In  the  case  presented  this  court  holds,  that  it  was  proper  to  require 
the  complainant  to  pay  into  court  within  thirty  days  the  amount  found  to 
be  due  to  defendant;  that  the  requirement  was  supported  by  the  stipulation 
under  which  the  accounting  was  had,  and  that  as  complainant  was  seeking 
to  redeem  from  an  alleged  equitable  mortgage  he  must  be  regarded  in 
equity  as  bringing  the  amount  due  into  court. 

5.  The  question  of  costs  is  largely  in  the  discretion  of  the  chancellor 
hearing  the  cause,  and  in  the  present  case  that  discretion  was  properly 
exercised* 

[Opinion  filed  December  16,  1889.] 

In  error  to  the  Circuit  Court  of  Bureau  County;  the  Hon. 
Fbancis  Goodspeed,  Judge,  presiding. 

Mr.  William  Davis,  for  plaintiflE  in  error. 

Mr.  A.  R.  Mock,  for  defendant  in  error. 

Upton,  P.  J.  On  the  10th  of  June,  1874,  the  plaintiff 
in  error  filed  his  bill  in  equity  against  John  A.  Charlson, 
the  defendant  in  error,  and  others,  in  the  Circuit  Court  of 
Henry  County,  the  scope  and  object  of  which  was  to  have 
the  court  declare  the  title  by  which  the  defendant  in  error, 
Charlson,  held  eighty-six  acres  of  land  in  that  county  and  par- 
ticularly described  in  the  bill  an  equitable  mortgage,  with  a 
prayer  for  leave  to  redeem,  and  for  an  accounting  between  him- 
self and  defendant  in  error  Charlson,  whom  healleged  had  long 
been  in  possession  and  receipt  of  the  rents,  issues  and  profits 
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tI)ereof.  The  original  case  was  before  this  court  at  the  May 
term,  18S1,  and  was  then  given  careful  consideration,  and  many 
of  the  points  now  presented  were  then  passed  npon.  For 
results  then  arrived  at,  and  views  then  entertained,  we  refer 
to  the  opinion  then  filed,  which  will  be  found  reported  in  9 
111.  App.  194.  A  restatement  further  of  the  original  case  is 
therefore  deemed  unnecessary. 

The  decree  then  before  us  was  reversed  and  the  cause  re- 
manded. Upon  being  redocketed  in  the  Circuit  Court  it  was 
retried  on  the  same  evidence  in  substance,  with  additional  evi- 
dence heard  upon  the  retrial. 

Upon  redocketing  the  suit  in  the  Circuit  Court  the  plaintiflF 
in  error  by  leave  of  court  tiled  a  supplemental  bill  in  which  he 
sets  out  the  stipulation  of  August  31,  1874,  which  is  recited 
in  full  in  the  opinion  of  this  court  in  9  111.  App.  supray  and 
states  that  before  that  stipulation  was  executed,  Charlson, 
the  defendant  in  error,  claimed  the  eighty-six  acres  in  ques- 
tion as  his  own,  and  that  plaintiff  in  error  claimed  to  be  en- 
titled to  redeem,  and  to  a  conveyance  from  Charlson,  and  after 
setting  out  the  order  of  reference  in  the  original  case,  the 
master's  report,  the  interlocutory  decree  of  13th  December, 
1875,  the  final  decree  dismissing  the  bill,  the  appeal  to  this 
court,  the  reversal  of  the  decree  below  in  this  court,  and  the 
remand  of  the  cause  to  the  Circuit  Court,  etc.,  claims  that 
Charlson,  defendant  in  error,  was  indebted  to  plaintiflE  in  error 
for  the  rents  of  the  lands  in  question  from  1876  to  1881,  in- 
clusive, and  which  it  is  alleged  defendant  in  error  had  received, 
and  for  the  years  1876  to  1882  inclusive,  for  what  rent  could 
and  ought  to  have  been  obtained  as  rent  therefor,  but  for 
wilful  neglect  of  defendant  in  error  asks  an  accounting  there- 
for; and  after  averring  the  insolvency  of  defendant  in  error, 
alleges  the  intent  of  defendant  in  error  to  sell,  transfer  or 
mortgage  the  land  in  question  to  some  one  ignorant  of  rights 
of  plaintiflE  in  error  thereto,  or  that  he  intends  to  pull  down  or 
destroy  the  buildings  thereon  standing,  unless  restrained  by 
the  court  for  so  doing,  and  concludes  with  the  averment  that 
the  defendant  in  error,  Charlson,  holds  the  legal  title  to  the 
land  in  question  as  trustee  for  the  plaintiff  in  error,  in  equity; 
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that  the  equitable  title  is  in  the  plaintiff  in  error,  and  that  he 
is  entitled  to  a  deed  thereof  from  Charlson.  Prayer  for  an 
accounting  for  rents  and  profits  and  all  matters  in  difference 
between  defendant  and  plaintiff  in  error;  that  the  land  be  con- 
veyed to  him — and  for  an  injunction  preventing  incumbrances 
or  waste,  and  for  general  relief,  to  which  supplemental 
bill  Charlson  iiled  answer.  Johnson  and  Stackhonse  upon 
filing  a  disclaimer  were  dismissed  from  the  suit;  exceptions 
were  then  Hied  to  the  answer  of  Charlson,  which  exceptions 
were  overruled  and  exception  taken  thereto.  Replication  to 
the  answer  was  filed  and  the  cause  was  referred  to  Miilchrist, 
a  notary,  as  special  commissioner,  to  take  testimony  for  both 
parties  and  report  the  same  to  the  court.  Tlie  commission 
having  taken  the  proof  and  filed  the  same  in  the  court  below, 
the  master  in  chancery  as  directed  therefroni  stated  ;m 
account  between  the  parties,  and  filed  the  same,  from  which  it 
appeared  that  there  was  due  from  the  plaintiff  in  error, 
Magnusson,  to  the  defendant  in  error,  Charlson,  on  the  1st  di\y 
of  July,  1883,  the  sum  of  $1,478.01,  to  which  report  and 
finding  of  the  master  both  plaintiff  and  defendant  in  error 
excepted,  and  filed  their  exceptions  in  writing  in  the  court 
below  at  the  December  term,  1883. 

On  the  13th  day  of  December,  1883,  after  the  filing  of 
the  said  report  of  the  master,  William  Davis  tiled  in  the 
court  below  his  petition  for  leave  to  intervene  and  inter- 
plead in  this  cause,  claiming  such  right  in  iiis  petition  by 
virtue  of  a  certain  mortgage  deed  upon  the  land  in  question, 
made  and  executed  by  the  plaintiiF  in  error  to  the  petitioner, 
William  Davis,  on  December  1,  1881,  to  secure  to  Davis  a 
note  of  even  date  with  said  mortgage  for  $2,()U0,  and  seeking 
to  re-open  and  re-investigate  matters  already  heard  and  deter- 
mined in  the  suit,  and  claiming  priority  under  such  mort- 
gage, to  any  decree  to  which  the  court  below  might  render 
in  favor  of  defendant  in  error,  Charlson,  on  the  report  of 
the  master  then  on  file. 

This  mortgage  to  Davis  was  made  and  executed  long  after 
the  stipulation  of  August  31,  1874,  was  entered  of  record  in 
this  suit,  of  wh'ch  Davis,  then  acting  as  solicitor  for  plaintiff 
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in  error,  as  shown  by  the  record,  must  have  bad  notice,  in 
wbicli  it  was  stipulated  between  plaintiff  and  defendant  in 
error  ''That  if  in  the  accounting  (contemplated  bj  such 
stipulation)  anything  should  be  found  due  Cliarlson,  such  sum 
should  be  chargeable  on  the  land/'  etc  On  motion  of  defend- 
ant in  error  Hied  in  the  court  below,  that  court  ordered  the 
said  petition  stricken  from  its  tiles,  to  which  ruling  Davis  ex- 
cepted, and  brings  his  writ  of  error  on  the  same  record  filed 
by  the  plaintiff  in  error  in  the  case,  and  errors  are  assigned  in 
that  behalf. 

The  ruling  of  the  court  below  in  refusing  to  allow  Davis  to 
intervene,  we  think,  was  correct.  Whatever  rights  Davis 
obtained  by  the  deed  of  mortgage  from  plaintiff  in  error  as 
against  Charlson,  were  entirely  dependent  upon  the  result  of 
the  litigation  then  pending,  in  which  Davis  was  acting  as  solic- 
itor for  plaintiff  in  error,  and  all  evidence  which  could  have 
been  given  in  the  case  made  by  the  petition  for  the  right  to 
interplead  was  admissible  under  the  issues  joined  in  the 
original  suit,  which  had  at  the  time  of  filing  such  petition  been 
closed  on  b  >th  sides,  and  the  re|>ort  of  the  master  tiled,  except 
it  miglit  have  informed  the  court  of  the  existence  of  the 
Davis  mortgage. 

Besides,  whatever  rights  Davis  acquired  under  the  mort- 
gage were  certainly  acquired  pending  the  litigation  as  to 
Magnusson's  rights  and  interest  in  the  land  sought  to  bo  mort- 
gaged, and  if  in  that  litigation  it  should  be  determined  Mag- 
nusson  had  no  rights  or  interest  in  the  lanJ,  certainly  Davis 
could  acquire  nothing  by  his  mortgage.  Of  this  litigation, 
its  scope  and  consequences,  Davis  was  fully  apprised.  In 
taking  the  mortgage  ^^ pendente  lite^^  Davis  was  a  mere  volun- 
teer, and  in  the  case  at  bar  had  nothing  to  protect,  for  Mag- 
nusson  had  no  interest  in  the  land  to  convey  by  mortgage  or 
otherwise.  Durand  v.  Lord,  115  111.  614;  Herrington  v.  Mc- 
Collum,  73  111.  476,  and  cases  therein  cited. 

On  the  24th  of  March,  1884,  on  further  hearing  of  the 
parties,  the  master  in  chancery  made  and  filed  an  additional 
report  as  to  receipts  and  expenditures  by  Charlson,  itemized 
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and  filed  in  the  conrt  below,  from  which  it  was  found  that  on 
the  2l8t  of  March,  1884,  there  was  due  and  owing  from  the 
plaintiff  in  error,  Magnnsson,  to  defendant  in  error,  Charlson, 
$1,472.79,  to  which  exceptions  were  filed  and  oveiTuIed,  and 
exceptions  taken;  and  on  the  22d  of  March  the  reports  of  the 
master  were  by  the  court  below  approved  and  confirmed,  and 
a  final  decree  was  entered  in  the  cause,  that  the  amount  so 
found  bj  the  master  on  statement  of  accounts  be  paid  by  Mag- 
nusson,  plaintiff  in  error,  to  defendant  in  error,  Charlson,  with 
interest  thereon  at  six  per  cent,  or  deposited  with  the  clerk 
of  the  court  subject  to  the  order  of  Charlson,  within  thirty 
days  from  that  date,  and  in  default  thereof  that  the  original 
and  supplemental  bills  be  dismissed,  and  that  plaintiff  in  error 
pay  all  the  costs  of  the  suit  The  case  was  brought  to  this 
court  by  writ  of  error,  and  is  before  ufl  for  review  of  the 
errors  assigned  upon  the  record. 

The  first  point  to  which  our  attention  is  called  is  the  con- 
tention of  plaintiff  in  error  that  all  matters  involved  in  this 
litigation  which  occurred  prior  to  the  rendition  of  the  former 
decree,  13th  December,  1876,  are  ^^res  adjvdicata.^^  We  can 
not  assent  to  that  proposition.  The  case  was  reversed  and 
remanded  without  directions,  and  the  Circuit  Court  upon  that 
remand  was  only  bound  by  the  law  as  there  determined,  and 
to  such  matters  of  fact  as  were  not  changed  by  additional  evi- 
dence, and  to  that  extent  only.  Chickering  v.  Failes,  29  111. 
801;  Cable  v.  Ellis,  120  111.  188;  Quayle  v.  Guild,  91  111. 
384. 

.It  is  further  contended  that  the  trial  court  erred  in  admit- 
ting Charlson's  "Exhibit  A,"  and  in  the  overi'ulingof  motion 
to  suppress  his  deposition.  Regarding  the  admissibility  of 
evidence  in  a  court  of  equity  on  hearing  before  the  chancel- 
lor, little  need  be  said  further  than  this,  that  a  court  of  equity 
determines  the  case  only  upon  the  competent  evidence,  and 
from  that  alone,  and  it  is  no  more  diflicult  to  determine  what 
is  competent  when  admitted,  than  to  determine  the  same 
thing  upon  rejection;  besides,  in  the  case  at  bar,  neither  the 
exhibit  nor  the  deposition  could  have  changed  the  result. 

The  $150  allowed  for  money  paid  to  Johnson  for  his  share 
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of  the  rent  of  1872  was  allowed  on  new  evidence,  and  appears 
to  Q8  to  be  fully  sapported  thereby.  Charlson  charged  him- 
self  with  the  entire  crop  for  that  year.  The  $200  note  given 
l>y  Charlson  to  Johnson  as  difference  in  value  between  the 
two  eighty-acre  tracts  of  laud,  which  Magnusson  got  the  ben- 
efit ofy  was  property  allowed,  as  we  held  before,  and  no  new 
evidence  has  been  taken  on  that  point  The  claim  of  Magnus- 
son  for  $26  for  broom-corn  press  was,  as  we  tliink,  properly 
rejected,  as  was  intimated  on  the  former  lieuring.  The  allow- 
ance upon  the  basis  of  actual  receipts  of  rents  and  profits  for 
the  years  1875  to  1884  was  correct,  as  was  before  held.  The 
rent  of  1884  should  not  be  allowed;  it  was  in  evidence  that 
the  renting  season  commenced  about  March  1st,  and  only 
twenty  days  of  that  year  had  elapsed,  and  no  rent  had  or 
could  then  have  accrued.  The  expense  account,  aggregating 
$739.34,  was  the  same  as  allowed  when  the  case  was  here 
t)efore,  and,  as  we  find  no  additional  evidence  in  regard 
thereto  to  change  the  views  then  expressed,  we  think  it  was 
protierly  allowed. 

The  fact  that  Charlson  stated,  as  claimed,  tliat  tlie  one-half 
of  this  expens3  amount  was  his,  being  true,  in  no  way  dis- 
proves the  claim  that  Charlson  paid  Johnson  the  same  amount 
for  his  half  of  ex()enses. 

There  was  allowed  the  plaintiff  in  error  in  the  accounting 
all  the  receipts  for  rents  and  profits  of  the  land  in  question, 
which  Charlson  ever  obtained  in  cash  or  crops,  and  if  John- 
son paid  any  part  of  the  expenses  Charlson  had  to  account  to 
liim  for  what  he  so  paid.  Charlson  got  the  entire  crops  and 
has  fully  accounted  for  the  same,  and  we  see  no  force  in  the 
su<rgestion  made.  The  statute  of  limitations  did  not  apply;  it 
was  a  running  account  and  in  litigation. 

The  item  of  $14  on  broom  corn  was  correct  and  was  prop- 
erly allowed.  The  improvements  charged  were  properly 
allowed  as  necessary  and  pyyyper  repairs.  It  was  also  proper 
to  allow  the  $1,650,  being  the  one-half  part  of  the  Price  mort- 
gage, and  the  interest  thereon  to  February  1,  1867,  according 
to  the  face  of  the  note.  Charlson  was  compelled  to  take  up 
the  note  from  the  holder,  by  purchase  or  payment,  to  protect 
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his  own  title  and  intercstt  and  he  shonid  be  allowed  for  what 
he  actually  paid  in  so  doing,  and  interest  according  to  the 
terms  of  the  note  which  he  was  thus  compelled  to  purchase. 
Condict  V.  Flown,  106  111.  105. 

We  are  of  the  opinion  tliat  the  answer  of  Charlson  to  the 
supplemental  bill  wa»;  sufficient,  and  that  the  exceptions  thereto 
were  properly  overruled.  It  is  absurd  to  say  that  Charlson 
paid  the  note  Secured  by  the  Price  mortgage  and  intended  it 
as  a  gift  to  the  plaintiff  in  error.  The  rejection  of  the  lease 
and  trust  deed  could  make  no  difference,  and  were  properly 
rejected;  they  proved  nothing  in  tlie  case  in  favor  of  the 
plaintiff  in  error. 

It  is  contended,  with  great  persistency,  that  the  court  below 
(Crrcd  in  requiring  the  amount  found  due  from  the  plaintiff 
in  error,  §1,472.29,  to  be  paid  in  thirty  days,  and  several  cases 
determined  by  the  Supreme  Court  in  this  State  have  been 
pressed  upon  our  attention  as  decisive  upon  this  question,  and 
most  certainly  are  so,  if  applicable  to  tlie  case  before  us. 

In  Magnusson  v.  Johnson,  73  111.  156,  it  was  held  that  the 
same  arrangement  and  transaction  for  which  this  suit  is 
brought,  did  not  create  the  relation  of  mortgagor  and  mort- 
gagee, and  was  not  an  equitable  mortgage,  and  that  Magnus- 
son  had  no  right  to  redeem,  nor  interest  in  the  laud  under  the 
contract. 

It  will  be  seen  on  examination  of  the  stipulation  of  August 
31,  1874,  ly  virtue  of  which  alone  this  accotmting  was  hady 
that  it  was  expressly  ]>rovided,  "that  in  case  it  should  be  found 
on  sudi  accounting  that  anything  is  due  from  com))lainant 
(Magnusi^on)  to  Cliarlson,  that  in  confirmation  of  such  report 
of  the  master  a  decree  be  entered  requiring  complainant  to 
pay  the  amount  so  found  due  on  a  day  named  by  tfie  courts  and 
on  default  of  such  payment  that  the  complainant's  (Magnusson^s) 
bill  be  dismissed,"  etc.,  and  that  the  complainant  be  V forever 
barred," etc.  Besides,  as  to  Magnusson  he  certainly  ought  not 
to  be  heard  to  complain  of  the  time  given  in  the  decree  for 
the  payment  of  the  account  thore  found  due,  as  he  was  seek- 
ing by  this  proceeding  to  redeem  the  land  from  a  claimed 
equitable   mortgage,  and  consequently  must  be  regarded  in 
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equity  as  bringing  the  amount  which  should  be  so  found  due 
into  court,  and  tendering  the  same  when  so  ascertained.  There- 
fore, as  to  him,  no  length  of  time  need  be  given. 

The  decree  was  in  strict  accord  with  the  spirit  and  meaning 
of  the  stipulation.  At  the  time  of  its  rendition  the  Supreme 
Court  had  expressly  determined  that  Magnusson  had  no  right 
of  redemption  as  mortgagor  or  interest  otherwise  in  tlio 
land  in  question.  It  surely  can  not  be  contended  that  the 
stipulation  gave  to  Magnnsson  any  right  to  or  interest  in  the 
]and  he  did  not  before  possess,  for  the  stipulation  expressly 
provides  that  all  questions  relating  to  the  title  to  the  land 
are  excepted  from  its  operation. 

It  is  conceded  the  law  is,  in  this  State,  that  decrees  in  chan- 
cery directing  the  sale  of  real  estate  for  the  non-payment  of 
money  should  give  at  least  ninety  days  (in  analogy  to  the  re- 
turn day  of  an  execution  to  law)  for  the  payment,  in  cases 
when  there  is  ^lo  right  of  redemption  from  euch  eale^  as  in  cases 
of  strict  foreclosure  or  bills  to  redeem.  All  the  cases  cited 
by  plaintiff  in  error  go  to  that  extent  and  that  only.  What 
analogy  exists  between  the  class  of  cases  cited  and  the  one  at 
bar,  we  are  unable  to  perceive. 

The  predicate  of  the  cases  cited  is,  and  its  application  is 
limited  to  that  class  of  cases,  where  a  party  would  be  cast  in 
his  estate  by  a  sale,  by  operation  of  law.  In  the  case  at  bar 
not  only  is  there  no  sale  of  the  estate,  but  at  the  time  of  the 
rendition  of  the  decree  below  there  was  no  estate  of  the 
plaintiff  in  error  to  sell^  either  legal  or  equitable,  in  the 
premises  in  controversy.  It  is  true  that  at  the  time  of  the 
making  the  stipulation  of  Aug.  31,  1874,  it  was  contemplated 
that  plaintiff  in  error,  Magnnsson,  might  have  some  interest 
therein ;  and  to  determine  that  question  a  suit  was  then  pend- 
ing in  the  Supreme  Court  (Magnnsson  v.  Johnson,  eupra) 
which  was  decided  adverse  to  the  plaintiff  in  error,  Magnnsson, 
some  time  after  making  the  stipulation.  Hence,  both  parties 
in  view  of  these  facts,  expressly  stipulated  that  the  question 
of  Magnusson's  rights  or  title  to  this  land  should  in  no  man- 
ner be  inquired  into  or  involved  in  the  suit  at  bar. 

We   think,  therefore,  that  the  court  below  committed  no 
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error  npon  that  point.  It  is  further  insisted  that  the  court 
below  erred  in  requiring  Magnusson  to  pay  all  the  costs  in- 
curred in  the  case.  The  question  of  costs  is  so  largely  within 
the  discretion  of  the  chancellor  hearing  tlie  cause  that  Ap' 
pellate  Courts  rarely  interfere  under  our  practice,  and  after 
a  careful  examination  of  this  entire  record  we  are  unable  to 
say  that  this  discretion  has  not  been  properly  exercised  in 
this  regard  and  that  the  ruling  was  correct. 

We  find  no  eiTor  in  this  record  which,  in  our  judgment, 
should  justify  us  in  interfering  with  the  decree  entered  therein 
and  that  decree  is  affirmed. 

Decree  affirmed. 


James  H.  Johnston 

V. 

Nelson  Fletcher,  Conservator,  etc. 

Ti-usts— Conservator — Insane  Person — Dealings  with  Trust  Property 
— Purchase  of  Outstanding  Title, 

MonAys  advanced  by  a  trustee  to  purchase  an  outstandings  title  of  property 
in  which  the  cestui  que  trust  has  an  equitable  interest,  will  be  treated  in 
equity  trn  so  much  advanced  for  the  benefit  of  the  cestui  que  truat^  the  trus. 
tee  having  a  lien  on  the  property  until  reimbursed  for  the  advancement, 
and  he  must  account  for  all  profits  arising  out  of  the  transaction. 

[Opinion  filed  December  16, 1889.] 

In  ekbor  to  the  Circuit  Court  of  Carroll  County;  the  Hon. 
John  D.  Crabtber,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  in  the  Circuit  Court  of 
Carroll  County,  to  the  March  term  thereof,  A.  D.  1886,  by 
Nelson  Fletcher,  as  conservator  of  one  Robert  Croom,  against 
James  H.  Johnston,  plaintiflF  in  error. 

Tlie  bill  alleges  that  James  H.  Johnston,  the  plaintiff  in 
error,  defendant  therein,  was  on  or  about  the  7th  day  of  July, 


590  Appellate  Courts  of  Illixois. 

Vol.  32. J  Johnston  v.  Fletcher. 

1880,  duly  appointed  conservator  of  the  person  and  estate  of 
Robert  Orooin  by  the  County  Conrt  of  Carroll  Connty,  a  jnry 
in  that  conrt  having  declared  that  Croomwas  an  insane  per- 
Bon,  unfit  to  have  the  management  of  his  own  property  and 
affairs;  that  Johnston  gave  bonds,  took  the  oath  required 
an<]  entered  upon  the  discharge  of  his  duties  as  such  conserva- 
tor, and  remained  conservator  of  that  estate  until  the  October 
term,  A.  D.  1885,  of  the  Carroll  County  Court,  when  he  was 
removed.  That  the  complainant.  Nelson  Fletcher,  was  ap- 
pointed conservator  of  that  estate  on  or  about  the  22d  day  of 
July,  1886,  as  successor  to  James  H.  Johnston,  and  qualified 
and  entered  upon  his  duties  as  conservator  of  the  estate. 

That  at  the  time  defendant,  Johnston,  was  appointed 
conservator  of  the  estate  of  Eobert  Croom,  Croom  was 
in  possession  of  the  northeast  quarter  of  the  northwest 
quarter  of  section  thirty-four  (34),  in  township  twenty-three 
(23),  range  five  (5),  east  of  the  4th  P.  M.,  in  Carroll  county, 
claiming  an  equitable  interest  therein  and  title  thereto;  that 
a  suit  was  then  j-^ending  in  the  Circuit  Court  of  Carroll  County, 
on  the  chancery  side  thereof,  in  the  name  and  on  the  behalf  of 
said  Robert  Croom,  to  set  aside  sundry  conveyances  of  the 
land  above  described,  on  the  ground  of  fraud  and  circumven- 
tion practiced  upon  him  by  one  Orr  F.  Woodruff,  in  obtaining 
a  certain  mortgage  for  8500,  out  of  which  arose  the  subsequent 
conveyances  of  the  land.  That  such  suit  was  proceeding  to  a 
hearing  and  trial  with  a  good  prospect  of  overthrowing  the 
Woodruff  mortgage  and  all  titles  which  had  accrued  and 
grown  out  of  the  same  in  the  various  assignees  and  grantees 
of  Orr  F.  Woodruff;  that  instead  of  contesting  that  suit  on 
behalf  of  his  wai*d  (Robert  Croom),  James  H.  Johnston,  with 
full  knowledge  and  notice  of  all  the  irregularities  and  frauds 
practiced  by  the  defendants  in  the  above  mentioned  suits  to 
wrong,  cheat  and  defraud  Croom  out  of  the  land,  and  having 
been  active  in  advising  said  Croom  to  commence  that  suit, 
suddenly  paid  R.  S.  Ely,  who  claimed  to  have  the  title  of  that 
land  (and  one  of  the  defendants  in  the  suit),  the  sum  of  $700 
in  full  settlement  and  compromise  of  all  matters  involved  in 
the  suit  and  took  to  himself  an  absolute  title  to  the  land  by  a 
proper  conveyance  duly  recorded.  * 
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Complainant  charges  that  the  $700  which  tlie  defendant 
paid  to  said  Ely  was  considerably  less  than  the  actual  value 
of  the  land  at  that  time  ;  that  Ely  sold  the  land  for  that  price 
partly  because  of  the  relation  he,  Johnston,  sustained  to  Croom, 
and  for  a  further  consideration  that  the  defendant,  as  conserva- 
tor of  Croom,  would  dismiss  the  above  mentioned  suit,  which 
was  dismissed  accordingly ;  that  the  conveyance  of  the  land 
to  Johnston  was  on  or  about  the  6th  day  of  January,  A.  D. 
1881,  and  soon  thereafter  the  defendant  took  possession  of  the 
laud  and  received  tlie  rents  and  profits  of   the  sanje  for  four 
consecutive  years,  and  on  or  about  the  IStli  day  of  February, 
1885,  sold  and  conveyed  the  land  to  one  Samuel  SenneflE  for 
the  sum  of  $1,560;  and  although  in  procuring  the  land  and 
title  thereto  from  Ely,  he  used  his  own  money  to  pay  the 
consideration  of  $700,  he  is  chargeable  with  and  ought  to 
account  as  conservator  and  trustee  of   the  estate  of   Kol)ert 
Croom  not  only  for  the  rents  and  profits  of  the  land  while  in 
Ills  possession,  but  for  the  amount  received  for  the  sale  of  the 
land,  less  the  money  and  interest  which  he  invested  in  it,  and 
reasonable  expenses  and  compensation  for  his  trouble.     That 
Johnston  has  never  paid  any  of  the  rents  or  profits  arising 
from  the  use,  occupancy  or  sale  of  the  land  to  the  orator   or 
to  the  estate  of  Robert  Croom,  or  to  any  one  else,  but  to  wrong, 
cheat  and  defraud  the  estate  claims  that  he  bought  it  in  his 
own  right  and  refuses  to  account  for  the  same,  etc.;  prays  that 
an  account  may  be  taken  of  what  is  now  due  and  owing  from 
Johnston  to  the  estate  of  Bobert  Croom,  on  the  sale  of  the  land, 
and  that  an  account  may  also  be  taken  of  the  rents  and  profits 
received  by  the  defendant,  or  by  any  other  person  in  his  behalf, 
or  which,  without  his  wilful  neglect,  might  have  been  received 
by  him  since  he  entered  into  the  possession  of  the  premises, 
and  that  he  be  compelled  to  pay  over  the  same,  etc.,  and  for 
general  relief. 

To  this  bill,  the  defendant,  James  H.  Johnston,  filed  his 
answer,  admitting  his  appointment  and  that  acting  as  such 
conservator  he  purchased  the  land  in  the  bill  described  for 
the  sum  of  $700  and  obtained  title  to  himself,  as  charged; 
admitting  that  the  value  of  the   land  at  the  time  of   such 
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purchaso  was  considerable  more  than  the  price  paid  bj  bim 
tlicrefor,  but  iusieting  that  aa  be  purchased  in  his  own  right 
and  paid  his  own  money  he  should  be  protected,  etc 

He  farther  admits  his  knowleJge  of  the  pendency  of  the 
chancery  suit  regarding  the  title  to  the  land  of  Croom  at  the 
time  of  his  appointment  as  such  conservator,  and  the  nature, 
object  and  purpose  of  said  bill ;  that  answer  was  tiled  thereto; 
that  at  the  next  term  of  the  court  in  which  such  proceedings 
were  pending  after  the  purchase  of  his  ward's  land  by  Johns- 
ton, the  said  bill  was  dismissed ;  admits  that  he  sold  this  land 
to  SenneS  for  $1,560,  as  charged  in  the  bill,  but  denies  sub- 
stantially the  other  charges  therein. 

To  this  answer  a  replication  being  filed,  the  cause  was 
heard  on  the  bill,  answer,  replication  and  proofs  taken  and 
heard  before  the  chancellor,  and  an  interlocutory  decree 
entered  in  which  the  court  finds  that  the  title  to  the  land  in 
the  bill  described  was  held  by  James  Q.  Johnston,  as  trustee 
for  Bobt.  Croom,  for  whom  he  was  then  acting  as  conservator, 
and  that  whatever  profits  he  derived  from  tlie  rents,  issues 
and  profits  thereof  and  the  moneys  received  from  the  subse- 
quent sale  thereof,  as  charged  in  the  bill,  belonged  in  equity 
to  Robert  Croom,  his  ward,  and  that  the  allegations  in  the 
bill  were  true  in  substance  and  effect,  and  ordered  the  cause 
to  be  referred  to  the  master  in  chancery  to  take  an  account 
of  what  was  equitably  due  and  owing  from  the  defendant, 
James  II.  Johnston,  to  the  complainant  In  stating  such 
account  the  master  was  directed  to  charge  Johnston  with  the 
rents  and  profits  received  by  him  during  the  time  said  land 
was  in  his  possession  and  control,  and  with  the  amount  he 
received  ui>on  the  sale  of  said  lands  from  Senneff,  $1,560,  and 
that  the  muster  credit  Johnston  with  the  $700  which  he  paid 
for  the  title,  and  with  all  taxes  paid  out  of  his  own  means 
while  he  was  in  possession  of  the  laud,  as  well  as  attorney's 
fees  and  ex(>enses  paid  by  the  defendant  of  his  own  means 
upon  the  chancery  suit,  which  he,  as  c  »nservator  of  Robt. 
Croom,  dismissed  out  of  court  in  January,  1881,  and  for 
prosecuting  the  suit  against  Joseph  T.  Bell,  to  set  aside  the 
tax  title  on  the  lands  of  Croom,  his  ward.     That  the  master 
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in  stating  the  account  compute  interest  at  six  per  cent  per 
aimum  upon  all  items  which  enter  into  such  account  on  both 
sides  from  the  date  of  payment  or  the  receipt  of  money  to 
the  first  day  of  the  then  next  ensuing  term  of  the  said  Carroll 
County  Circuit  Court,  as  shown  by  the  testimony  taken  or  to 
be  taken;  that  either  party  have  leave  to  offer  further  testi- 
mony as  to  any  and  all  items  of  payments  or  receipts  which 
properly  enter  into  such  statement  of  accounts,  and  also  what 
would  be  a  reasonable  sum  to  be  paid  for  defendant's  services, 
etc. 

Pursuant  to  this  interlocutory  decree,  the  master,  to  whom 
the  cause  was  referred  on  the  first  day  of  the  next  ensuing 
term  of  that  court,  being  the  19th  day  of  November,  A.  D. 
1888, 'in  strict  pursuance  of  the  directions  contained  in  the 
interlocutory  decree,  made  and  filed  in  court  an  account  stated 
and  itemized  between  the  parties,  together  with  the  addi- 
tional proofs  taken  and  heard  before  him,  and  the  stipulations 
and  agreements  of  the  parties,  in  which  the  master  found  to 
be  due  and  owing  from  James  H.  Johnston,  as  such  former 
conservator  of  Robert  Croom,  to  Nelson  Fletcher,  the  present 
conservator  of  said  Croom,  as  such  conservator,  the  sum  of 
1816.57,  which  report  and  the  findings  of  the  master  the 
court  fully  approved  and  confirmed,  and  on  the  30th  day  of 
November,  18SS,  entered  a  final  decree  therein,  directing  the 
payment  of  the  sum  so  found  to  be  due  by  Johnston,  within 
thirty  days  from  the  date  of  that  decree,  with  interest  thereon 
at  six  per  cent  therefrom  until  paid,  and  that  Johnston  pay 
all  the  costs  of  the  proceeding  and  suit,  and  in  default  that 
complainant  have  execution  therefor.  To  which  final  and 
interlocutory  decrees  Johnston,  defendant,  excepted,  and  the 
case  is  now  brought  to  this  court  by  a  writ  of  error,  and 
errors  are  assigned  upon  the  record. 

Mr.  Jahss  M.  Hunter,  for  plaintiff  in  error. 

Mr.  0.  B.  Smith,  for  defendant  in  error. 

Upton,  P.  J.  The  allegations  of  the  bill  are  fully  sustained 
by  the  evidence  in  every  particular,  and  in  addition  thereto 
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tho  evidence  shows  that  on  the  next  day  after  Johnston 
obtained  a  deed  of  the  land  from  Ely,  Johnston  went  to  the 
county  seat  and  dismissed  the  chancery  proceeding  set  out  in 
the  bill  of  complaint  without  consnltation  with  the  solicitors 
who  were  conducting  tlie  suit  in  the  interest  of  Croom. 

Jt  seems  tliat  Croom  was  residing  upon  this  land  in  tho 
year  IbSl,  with  his  family,  and  his  cows,  hoi-scs,  hogs,  and 
having  other  personal  estate  with  which  he  was  supporting 
his  family  comfortably,  keeping  them  togetlier.  But  as 
soon  as  Johnston  got  fau'ly  invested  with  the  title  to  the  land 
lie  proceeds  to  take  possession  of  all  Groom's  personal  estate, 
even  the  hog  which  was  then  being  pre^mred  for  the 
family  nee  for  food  ;  sells  the  same  at  public  auction,  scatters 
the  Croom  family,  and  notwithstanding  Johnston  admits  that 
the  land  was  worth  much  more  than  what  he  paid  to  redeem  it, 
at  least  $700  or  $800  more,  and  tho  personal  property  sold  at 
auction  was  appraised  and  estimated  as  to  the  value  of  some 
$562.50,  all  of  which  Johnston  had  in  his  hands  and  possession, 
he  removed  the  old  man  Croom  to  the  county  poor  house  as 
a  pauper.  There  does  not  appear  to  have  been  the  slightest 
necessity  or  excuse  even,  for  this  heartless  conduct.  A  more 
culpable  and  apparently  fraudulent  transaction  can  scarcely 
be  imagined,  than  is  shown  by  the  facts  in  this  record.  The 
law  is  too  well  established  and  settled  to  require  note  or  com- 
ment, further  than  to  say,  that  trustees  are  never  allowed  to 
deal  in  the  property  intrusted  to  their  care,  or  to  make  a  profit 
therefrom.  Wliatever  use  is  made  of  it  by  the  trustee,  if 
profit  is  derived,  it  is  for  the  benefit  of  the  beneficiary,  and 
the  trustee  must  account  for  it,  no  matter  what  form  the 
transaction  may  assume. 

While  the  trust  continues  unperformed,  the  trustee  will 
not  be  permitted  to  purchase  the  property  as  a  stranger  might 
do,  and  in  the  dealings  of  the  trustee  with  the  property  held 
in  trust  the  burden  rests  upon  the  trustee  to  show  the  fair- 
ness of  such  dealings.  Moneys  advanced  by  a  trustee  to  pur- 
chase in  an  outstanding  title,  will  be  treated  in  equity  as  so 
much  advanced  for  the  benefit  of  the  beneficiary,  and  not  for 
the  benefit  of  the  trustee,  giving  the  trustee  a  lieu  on  the 
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property  nntil  reimbnrsed  for  the  advancement.     Ward   v. 
Armstrong,  84  111.  151 ;  King  v.  Cushman,  41  111.  31. 

The  decree  of  the  court  belpw  was  eminently  just  and 
proper,  and  could  not  upon  any  principle  of  justice  and 
equity  have  been  different,  and  it  is  affirmed  in  this  court. 

Decree  affirmed. 


F.  8.  Murphy 

V. 

Matthias  Loos. 


CMt9 — Taxation  of— Mandate  of  Supreme  Court — Construction — Dis- 
cretion— Personal  Reflections  in  Argument  upon  Party  to  Suit, 

Where  the  Supreme  Court  reverses  a  decree  of  the  Circuit  Court,  and 
the  judgment  of  this  court,  aifirming  the  same,  and  remands  the  case  with 
instructions  as  to  the  decree  to  be  entered,  but  the  mandate  is  silent  as  to 
costs,  it  will  be  presumed  that  the  Supreme  Court  intended  the  chancellor 
to  exercise  his  discretion  therein. 

[Opinion  filed  December  16,  1889.] 

Appeal  from  the  Circuit  Court  of  Knox  County;  the  Hon. 
S.  S.  Page,  Judge,  presiding. 

Mr.  F.  S.  Murphy,  pro  se, 

Mr.  A.  M.  Brown,  for  appellee. 

The  costs  are  in  the  discretion  of  the  court.  Field  v.  Open- 
stein,  93111.  68;  Morrison  v.  Morrison,  11  111.  App.  605. 

And  the  discretion  ordinarily  will  not  be  interfered  with 
or  reviewed.  Askew  v.  Springer,  111  111.  6&2;  Moore  v.  The 
People,  108  111.  484;  Howe  v.  Hutchinson,  105  111.  501. 

C.  B.  Smith,  J.  This  is  an  appeal  from  the  Circuit  Court 
of  Knox  County,  calling  in  question  a  decree  of  that  court 
upon  the  single  question  of  the  taxation  of  costs. 
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This  suit  has  been  pending  in  the  various  coarts  for  a  num- 
ber of  years.  It  was  first  tried  in  the  Circuit  Court,  and 
appealed  from  there  bj  appellant  to  the  Appellate  Court  of 
the  Second  District,  and  the  decree  of  the  Circuit  Court  there 
affirmed,  and  was  again  appealed  from  there  to  the  Supreme 
Court  by  appellant,  where  the  judgments  of  the  Circuit  and 
Appellate  Courts  were  reversed,  and  a  modified  decree  directed 
to  be  entered  by  the  Circuit  Court  The  case  is  reported  in 
Murphy  v.  Loos,  104  111.  514,  where  a  full  statement  of  the 
facts  will  be  found,  which  are  not  important  to  be  recited  here 
in  order  to  a  correct  understanding  of  this  controversy.  It 
appears  the  original  decree  of  the  Circuit  Court,  among  other 
things,  requires  Murphy  to  pay  all  the  costs. 

The  Supreme  Court,  in  its  opinion  in  deciding  the  case  on 
appeal,  among  other  things,  used  this  language:  '^  The  decree 
of  the  Circuit  Court  is,  in  our  judgment,  right  in  all  respects 
except  in  the  amount  of  money  Murphy  is  required  to  pay 
Loos,  and  except  as  to  costs.'^ 

The  court  then  directs  what  the  decree  below  shall  be  in 
respect  to  what  Murphy  shall  be  required  to  pay  Loos,  but 
gives  the  court  no  direction  as  to  whom  it  shall  tax  the  costs, 
nor  makes  any  further  reference  to  the  taxation  of  costs, 
excej)t  as  above  stated  in  the  opinion. 

The  case  was  remanded  to  the  Circuit  Court  and  tlien  again 
heard,  and  a  decree  rendered  according  to  the  directions  of 
the  Supreme  Court  (  or  if  not,  no  objections  are  made),  ex- 
cept as  it  related  to  the  taxation  of  costs,  and  in  that  respect 
appellant  contends  that  the  decree  is  not  in  compliance  with 
the  directions  of  the  Supreme  Court,  The  Circuit  Court  again 
taxed  all  the  costs  except  about  $4.50  to  appellant,  which 
aggregate  about  $125.  Appellant  complains  of  this  part  of 
tlie  decree  and  brings  the  case  here  and  insists  on  a  reversal. 

It  will  be  observed  that  the  Supreme  Court  makes  no  direct 
order,  nor  gives  the  Circuit  Court  any  directions  concerning 
the  costs  ou  a  rehearing.  At  most  that  court  expressed  a 
dissatisfaction  with  the  first  decree  upon  that  point  In  its 
oi)inion,  it  directs  the  Circuit  Court  as  to  the  nature  of  its 
future  decree  in  respect  to  everything  except  tlie  costs,  which 
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18  left  open.  We  mnst  assume  that  if  the  Supreme  Court  had 
intended  that  the  Circuit  Court  should  relieve  Murphy  from 
the  costs  it  would  have  said  so,  and  that  by  its  refusal  or 
failure  to  make  any  direct  order  in  that  regard  it  intended  to 
leave  the  Circuit  Court  free  to  exercise  its  discretion  in  that 
respect  in  conformity  with  the  usual  practice  of  courts  of 
equity. 

It  is  the  well  settled  and  uniform  practice  of  the  courts  of' 
this  State  to  tax  costs  in  all  chancery  cases  according  to  their 
discretion  and  as  justice  and  good  conscience  seem  to  require 
in  each  particular  case,  and  this  discretion  will  rarely  be  dis- 
turbed unless  the  court  can  see  that  the  chancellor  has  abused 
his  discretion,  or  has  manifestly  erred  in  its  exercise,  resulting 
in  hardship  or  oppression  to  the  party  complaining.  We 
are,  therefore,  of  opinion  that  in  the  absence  of  a  direct  or- 
der from  the  Supreme  Court,  or  what  would  be  equivalent  to 
such  order  to  the  Circuit  Court,  as  to  what  disposition  it  shouM 
make  concerning  the  costs,  that  the  Supreme  Court  thereby 
intended  the  Circuit  Court  to  exercise  its  discretion  upon  that 
question.  This  view  is  much  strengthened  from  the  fact 
that  the  court  gave  specific  directions  as  to  all  other  parts  of 
the  decree.  While  we  admit  the  question  involved  is  not 
entirely  free  from  doubt,  yet  we  do  not  feel  justified  in  revers- 
ing the  decree  without  being  fully  satisfied  that  the  decree 
is  eri'oneous. 

We  would  have  been  much  .better  satisfied  with  the  argu- 
ments of  counsel  for  appellee,  had  all  personal  reflections  and 
charges  against  api:)ellant  been  omitted.  They  bad  no  nec- 
essary place  in  the  argument  and  could  give  no  assistance  in 
the  decision  of  the  question  before  us,  which  was  simply  to 
construe  the  order  of  the  Supreme  Court. 

Personal  ast'aults  never  add  anything  to  the  dignity,  charac- 
ter or  weight  of  an  argument,  nor  add  favor  or  weight  to  the 
cause  of  him  that  used  them  without  necessity. 

The  decree  of  tlie  Circuit  Coui^t  is  affirmed. 

Decree  affirmed. 
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Joliet  Steel  Company. 

V. 

Benjamin  Shields. 

Mtt$fer  and  Servant — Personal  Injuries — Steel  Works — Track  Repairer 
' — Negligence  of  Servant s^Fel low  Servant— Special  Findings — FUading 
— Evidence — Instruction  s. 

1.  The  qneflf  ion  whether  one  servant  was  the  fellow  servant  of  others  in 
the  employ  of  the  same  master,  is  for  the  jtiry. 

2.  In  an  action  broofrht  by  a  servant  to  recover  from  his  employer  for 
the  loss  of  a  leg  tbrooRh  the  alleged  negligence  of  other  servants  of  his  said 
employer,  thi^  conrt  holds,  that  the  declaration  after  issue  joined  suffi- 
ciently disclosed  a  caa»e  of  action:  that  plaintiff  wa.«  not  a  fellow  servant  of 
those  through  whose  negligence  the  accident  occurred ;  that  when  injured 
he  was  in  the  exercise  of  ordinary  care;  that  the  instructions  given  for  him 
were  not  seriously  defective,  and  declines  to  interfere  with  the  verdict  in 
his  behalf. 

[Opinion  filed  December  16,  1889.] 

Appbal  from  the  Circnit  Court  of  Will  County;  the  Hon. 
C.  Blanch ABD,  Judge,  presiding. 

Messrs.  Gabnset  &  Knox,  for  appellant 
Messrs.  Haley  &  O'Donnell,  for  appellee. 

Upton,  P.  J.  This  was  an  action  brought  by  Benjamin 
Shields,  appellee,  against  the  Joliet  Steel  Works,  appellant,  to 
recover  damages  for  the  loss  of  a  leg  caused  by  the  falling  of 
a  mold,  in  part  filled  with  a  steel  ingot,  called  a  "butt,"  upon 
his  leg,  crushing  it  so  that  amputation  below  the  knee  fol- 
lowed, through  the  alleged  negligence  of  the  appellant's  serv- 
ants. The  injury  occurred  on  the  9th  of  July,  1887,  in  the 
converting  mill  of  the  api>ellant  corporation. 

The  works  of  the  appellant  company,  which  is  a  corpora- 
tion duly  organized,  are  quite  extensive.  Different  depart- 
ments of  its  business  operations  are  carried  on  in  different 
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bnildino^  eitnate  some  distance  from  each  other.  The  yards 
of  the  corpoi-ation  are  traversed  by  a  system  of  railroad  tracks 
located  principally  in  the  yards  of  the  corporation,  a  portion 
thereof  entering  and  passing  through  some  of  its  buildings, 
in  extent  measuring  about  eighteen  miles  of  railway  track. 

The  appellee  alleges  in  his  declaration  that  he  was  in  the 

employ  of  the  appellant  company;  that  his  business  was  that 

of  a  track  repairer  or  foren)an  of  the  track-i*epairing  hands 

or  gang  engaged  in  keeping  the  network  of  railway  tracks  in 

order;  that  a  portion  of  the  appellant's  works  or  mill  was  called 

a   converter,    wherein    certain    servants    of   the    appellant 

were  engaged  in  the  handling  of  molds  in  the  process  of  the 

manufacture  of  steel;  that  it  was  the  duty  of  the  appellant  to 

place  such  molds  in   such   a  position  that  the  same  shouUl 

,not  be  dangerous  to  other  servants  of  the  appellant  engaged 

in  repairing  the  railway    tracks  within  such  converter,  etc.; 

that  the  servants  of  appellant  engaged  in  such  converter  so 

negligently   and  carelessly   placed    a  certain    mold,    paitly 

filled,  called  a  ^^butt,"   that  while  appellee  was  engaged  in 

the  performance  of  his  duty' in  repairing  the  railway  tracks 

in  such  converter,  etc.,  using   due  care,  etc.,  such   mold  fell 

upon  him  and  injured  him,  etc.,  causing  the  loss  of  his  leg, 

etc.     The  plea  was   the  general   issue   and  joinder  therein. 

The  cause  was  submitted  to  a  jury,  who  found  the  issues  for 

appellee  and  assessed   his  damages   at  $3,000,  upon  which, 

after  overruling  a  motion  for  a  new  trial,  the  court  below 

rendered  judgment  and  from  which   appellant  appeals  to  this 

court. 

In  the  court  below,  at  the  instance  of  appellant,  the  jury 
made  a  special  finding  on  the  facts,  to  the  effect  that  the  ap- 
])ellee  was  not  obliged  to  act  in  repairing  the  railway  track  in 
tlie  appellant's  converter  mill  in  connection  with  the  em- 
ployes or  foreman  of  that  department  wherein  such  repairs 
were  made;  that  in  placing  the  "butt"  mold  which  fell,  the 
men  employed  in  the  coiiverter  mill  did  not  place  such  mold 
in  the  usual  and  customary  manner,  nor  use  ordinary  care  in 
so  placing  it;  that  the  mold  was  not  tested  to  learn  if  it 
was  liable  to  fall  in  the  usual  and  ordinary  way,  and  that  the 


600  Appellate  Courts  of  Illinois. 


Vol.  32.]  Joliet  Steel  Co.  ▼.  ShielOs. 


te^t  which  was  made,  was  notsnch  an  one  as  an  ordinarily  pru- 
dent man  carryinp^  on  the  same  business  woald  have  made  un- 
der the  same  (*Ircumstances;  that  appellee's  attention  was  not 
called  to  the  unsafe  condition  of  the  mold  before  he  com- 
menced work  in  repairing  the  railway  track,  nor  could  he 
have  seen  its  condition  as  well  as  any  other  employe  in  the 
C(mvertcr  mill,  had  he  examined  it;  that  the  mold  did  not 
fall  by  reason  of  the  work  that  api)ellee  or  his  gang  of  track 
repairers  did  about  it  The  following  facts  may  be  said  to  be 
conceded,  at  least  are  established  by  the  evidence  and  are  sub- 
stantially uncontroverted. 

The  methods  in  the  converting  mill  are  these:  At  the  north 
side  of  the  building  are  the  converters  in  which  the  steel  is 
made;  in  front  of  the  converters  is  the  semi-circular  casting 
pit,  which  is  perhaps  about  two  feet  be^ow  the  level  of  tlio 
floor  of  the  building;  ranged  around  the  pit,  close  to  it^edge, 
are  the  molds  of  iron,  square  in  shape,  from  forty -two  to  seven- 
ty-two inches  in  height,  tapering  slightly  from  the  top  to  bot- 
tom, opened  at  both  ends,  weighing  from  1,800  to  2,400 
pounds;  they  are  placed  on  a  "chair  bottom,"  or  "sole," 
which  is  slightly  hollowed  in  the  center,  so  that  the  bottom  of 
the  ingot  is  convex  in  shape;  the  molten  steel  is  turned  from  the 
converter  into  a  ladle  and  from  the  ladle  is  poured  intoeacli 
mold,  until  the  set  of  eight  molds  is  full;  at  times  it  happens  that 
there  is  not  enough  metal  to  fill  the  last  mold;  this  is  called  a 
"butt;"  so  soon  as  the  metal  has  chilled  enough  in  the  mold 
to  retain  its  sha})e,  the  molds  are  drawn  ofp,  leaving  the  ingots 
standing  upright  in  the  pit,  and  the  molds  are  placed  on  one 
'  side  to  cool.  At  times  the  mold  will  not  "strip"  and  the 
ingot  sticks  in  them  when  hoisted  by  the  crane;  they  are  then 
raised  and  jarred — "  sledged  " — to  get  the  ingot  out;  if  it  does 
not  come,  the  mold  and  ingot  are  set  one  side,  in  front  of  tlie 
empty  molds  nearest  the  railroad  track  so  that  they  maybe 
taken  at  once  to  the  yard  and  broken  np. 

"Butts,"  stick  in  the  mold  as  well  as  full  ingots,  and  this  is 
a  daily  occurrence.  After  the  molds  are  set  off  to  cool  they 
are  usually  tested  by  the  men  in  charge  to  see  if  they  will 
stand,  by  taking  hold  of  them  with  a  long  iron  hook  and  try- 
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ing  to  pull  them  over.     If  tliey  stand  firmly  they  are  consid- 
ered safe;  if  they  fall  they  are  safe,  of  coiirBO. 

At  the  east  end  of  this  converting  mill  is  a  rail  bed  (so 
called)  about  twenty  feet  square,  composed  of  railroad  iron, 
upon  which  the  molds  are  set,  and  they  are  sot  at  other  places 
around  the  converter,  the  floor  of  which  is  sand.  Tliere  aie 
five  narrow  gauge  tracks  running  into  and  through  this  con- 
verting mill,  and  the  north  track  at  the  east  side,  being  the  one 
nearest  this  rail  bed,  needed  repairs,  and  on  Wednesday  pre- 
ceding the  Saturday  upon  which  the  injury  occurred  appellee 
was  directed  to  repair  that  track  at  the  earliest  possible 
moment,  on  the  ensuing  Saturday,  if  he  could. 

On  that  Saturday  afternoon,  when  the  last  heat  (or  the  last 
one  but  one)  in  that  converter  mill,  on  the  east  side  of  the  pit, 
was  taken  off,  and  the  molds  swung  to  the  rail  bed  to  cool,  in 
one  of  the  molds  was  a  "butt "  from  twenty  to  twenty -eight 
inches  long  which  stuck  in  the  bottom  of  the  mold,  and  this 
was  set  on  the  sand  floor  in  front  of  the  rail  bed  nearest  to 
the  rail  track  which  was  directed  to  be  repaired  (for  con- 
venience in  removing  the  same  into  the  yard,  if  necessary,  to 
be  "  sledged  "  or  broken  up). 

This  '*butt"  or  mold  was  about  eighteen  inches  square  at 
the  bottom,  about  sixty-two  inches  in  height,  would  weigh 
about  2,000  pounds  empty,  and  was  easier  to  tip  over  when 
filled  than  when  empty. 

It  was  left  standing  on  the  sand  floor,  about  two  feet  from 
the  rail  track  which  appellee  was  directed  to  repair.  About 
a  half  hour  after  the  mold  was  so  placed,  the  workmen  and 
the  employes  in  tlie  converter  mill,  having  ceased  work  foi^ 
the  day  and  gone  therefrom,  appellee  with  his  force  of  repair- 
ers came  into  the  converter  and  proceeded  to  take  up  a  rail  on 
the  track  nearest  this  "butt"  or  mold,  as  required,  and  in  so 
doing  the  mold  fell  upon  his  leg,  inflicting  the  injury  for 
which  this  suit  is  brought. 

Appellant  contends:  1st.  That  the  declaration  tiled  in  the 
case  at  bar  does  not  state  a  cause  of  action.  The  declaration 
simply  avers  that  the  injury  complained  of  was  caused  by 
the  negligence  of  appellant's  servants,  and  avers,  also,  that 
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api^elleo  was  a  servant  of  appellant,  but  does  not  di&close 
whetlier  the  appellee  and  tlie  other  servants  whose  asserted 
negh'gent  nets  cansed  the  injury  complained  of  were  fellow 
servants  or  co-servants,  co-associated  in  such  way  as  to  exon- 
erate the  ap]>el)Hnt  from  liability  for  such  other  servants'  neg- 
ligent acts  in  case  of  damages  caused  thereby. 

No  demurrer  was  interposed  to  the  declaration,  but  issue 
was  taken  thereon,  and  hence  every  intendment  must  be 
taken  in  favor  of  its  suliiciency,  especially  after  verdict 

We  think  the  declaration  after  issue  joined  was  sufficient 
to  disclose  h  cause  of  action,  if  the  evidence  should  show  all 
tlie  elements  necessary  to  a  recovery.  The  declaration  avere 
a  duty  on  the  part  of  appellant,  its  neglect  is  stated,  and  an 
injury  resulting  from  that  neglect  of  duty  is  also  averred. 
This  in  substince  makes  out  a  case.  That  appellee  was  not  a 
fellow  servant  co-associated  with  him  in  sucli  way  as  to  exon- 
e  ate  appellant  from  liability  for  the  negligent  acts  of  its  other 
servauts,  may  reasonably  be  inferred,  and  e8})ecially  after  the 
special  findings  of  the  jury  in  their  verdict  rendered  in  this 
case  before  stated.  Mechanicsburg  v.  Meredith,  54  III.  84; 
Smith  V.  Conway,  16  111.  147. 

In  this  view  the  trial  court  did  not  err  in  refusing  to 
exclude  from  the  jury,  on  ap|>ellant's  motion,  the  evidence 
offered  by  the  appellee  in  that  court  on  the  hearing. 

The  question  whether  the  ap[>ellee  was  or  was  not  a  fellow 
servant  with  those  engaged  in  the  converter  mill  of  appellant 
BO  as  to  render  it  liable  for  their  negligent  acts,  as  well  as  the 
question  wliether  the  evidence  sustains  that  verdict,  were 
questions  of  fact  for  the  jury.  C.  &  N.  W,  'Ry.  Co.  v.  Mo- 
randa,  108  III.  576;  C.  &  E.  III.  U.  R.  Co.  v.  Geary,  110  III. 
383;  C.  &  A.  Ry.  Co.  v.  Kelly,  21  N.  E.  203. 

After  a  careful  examination  of  that  evidence,  wo  are  una- 
ble to  say  that  the  jury  was  not  justified  under  the  rules  of 
law  in  rendering  that  verdict  and  the  special  findings  thereof 
for  the  appellee. 

The  evidence  does  not  disclose  so  clear  a  case  of  co-associa- 
tion in  their  employments  between  the  appellee  and  the  other 
employes  of  the  appellant  in  the  converter  mill,  whose  neg- 
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ligencc  caused  tl)6  injury  complained  of,  as  that  we  are  aVe 
to  say  that  the  appellee  failed  to  make  out  a  case  against  tlie 
appellant.  Indeed,  we  think  the  evidence  justified  the  find- 
ings of  the  jury  under  the  rules  of  law. 

Complaint  is  also  made  of  appellee's  instruction  numbered 
two,  given  by  the  trial  court 

We  have  examined  that  instruction  with  some  care,  and  in 
our  judgment  it  announces  substantially  the  correct  rule  of 
law  in  this  State  upon  the  question  of  fellow  servants.  It 
contains  the  true  hypothesis  of  association  to  create  or  avoid 
liability,  upon  the  doctrine  of  respondeat  superior^  and 
states  the  rule  firmly  establisliod  in  this  State  upon  that  sub- 
ject, as  laid  down  in  the  Moranda,  Geary  and  Kelly  cases, 
above  cited.  The  fact  that  this  instruction  refers  to  the  appel- 
lee as  belonging  to  a  ''gang  of  track  laborers,"  when  lie  was 
in  fact  a  foreman  thereof,  could  make  no  difference.  If  the 
instruction  was  not  as  full  as  it  might  have  been  it  was  sub- 
stantially the  law,  and  with  the  very  full  and  favjorable 
instruction  given  on  the  part  of  the  appellant,  we  think  the 
jury  could  not  have  been  misled  in  their  investigations  or 
findings  in  this  case.  The  other  instructions  given  for  the 
appellee,  of  which  complaint  is  made,  seem  to  have  been 
framed  upon  the  allegation  of  the  second  count  of  the  decla- 
ration. These  instmctions  also  contain  the  legal  and  correct 
hypothesis  of  co-laborers  in  the  same  association,  or  fellow 
servants,  in  this  State,  as  stated  in  the  cases  before  referred  to. 

Upon  a  careful  examination  we  think  the  evidence  fairly 
shows  that  the  appellee  was  in  the  exercise  of  ordinary  care. 
He  was  not  apprised  in  any  manner  of  the  fact  that  the 
standing  mold  contained  an  ingot  or  was  a  '*  butt "  mold, 
which  made  it  liable  to  fall  over,  and  he  liad  no  reason  to  sus- 
pect that  such  was  the  fact,  and  in  this  used  ordinary  care. 
If  the  mold  had  been  empty,  under  the  evidence,  it  would  not 
have  fallen  or  occasioned  the  injury  complained  of.  If  it  had 
been  filled,  appellee  could  have  seen  that  it  was  so  and  have 
avoided  the  danger.  The  fact  is  fully  established  that  an 
empty  mold  placed  as  this  "  butt "  mold  was,  in  the  sand, 
would  stand  so  firmly  as  to  require  two  or  more  men  to  pull 
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it  over;  while  a  "  butt "  mold,  or  one  filled  or  partly  filled  with 
Bteol,  in  consequence  of  the  concavity  of  its  base,  could  be 
easily  overthrown.  Under  the  evidence  it  seems  to  ns,  that 
the  appellee  had  the  right,  and  he  was  justified  in  regarding 
the  mold  as  an  empty  one,  and  to  so  conduct  himself  in  the 
discharge  of  his  duties  as  an  employe  of  the  appellant  in  the 
repair  of  the  railway  track,  as  he  had  been  directed  to  do. 
It  does  not  follow  because  the  ap])ellee  did  not  have  the 
.  mold  removed  as  offered,  that  he  knew  of  the  danger,  or  had 
any  information  of  the  actual  condition  of  the  mold.  It  can 
not  be  supposed  appellee  would  knowingly  put  in  peril  life  or 
limb,  neither  does  it  follow  that  the  appellee  assumed  all 
risks  in  not  requiring  its  rem  >val.  It  is  abandintly  mani- 
fest that  the  appellee  did  not  suspect  its  dangerous  condition. 
We  have  carefully  examined  this  record,  and  we  find  no 
error,  in  our  judgment,  sufficient  to  authorize  a  reversal  of  the 
judgment  of  the  Circuit  Court,  and  that  judgment  is,  there- 
fore, afiirmed. 

Judgment  affirmed. 
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Eva  E.  Abms,  Adm'x,  etc., 

V. 

The  City  of  Knoxville. 

Municipal  Corporations — Personal  Injuries — Bursting  qf  Cannon  in 
Stvtet—Fleading— Negligence — Responsibility  of  Ci/y, 

1.  In  a  declaration,  in  an  action  air^inst  a  city  to  recover  damages  for 
the  death  of  a  peri>on  killed  by  the  bursting  of  a  cannon  in  a  public  street, 
the  allegation  that  the  defendant  did  knowingly,  wrongfully  and  negli- 
gently permit,  etc,  etc..  will,  taken  in  connection  with  the  rest  of  the 
declaration,  be  coni^trued  to  mean  that  the  permission  charged  was  the 
failure  of  the  city  to  interfere  and  stop  the  acts  complained  of  and  not  a 
postice  permission  given  in  advance. 

2.  The  negligence  of  police  or  pence  officers  in  failing  to  stop  the  firing 
of  a  cannon,  known  to  be  dangerous,  upon  the  streets  of  a  city,  does  not 
render  the  city  liable  to  the  administratrix  of  a  person  killed  as  the  result 
of  such  negligence. 
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[Opinion  filed   December  18,  1889.] 

In  ebhob  to  tlie  Circuit  Court  of  Knox  County;  the  Hon. 
John  J.  Glenn,  Jud^e,  presiding. 

Messrs.  McKbnzie  &  Wood,  for  plaintiff  in  error. 

The  motion  in  arrest  should  not  have  been  allowed  so 
long  as  the  declaration  set  out  the  substance  of  a  sufficient 
cause  of  action,  and  contained  no  patent  intrinsic  defect  of 
substance.  Evans  v.  Lohr,  2  Scam.  511;  Culver  v.  Third 
National  Bank,  64  III.  528;  Jones  v.  People,  53  111.  366; 
Commercial  Ins.  Co.  v.  Treasury  Bank,  61  111.  433. 

The  case^  cited  by  defendant  in  error  in  support  of  his 
claim,  that  the  words  of  the  declaration  must  be  construed 
most  strongly  against  the  pleader  and  most  favorably  to  the 
defendant,  and  that  the  charge  in  the  declaration  that  defend- 
ant *'  knowingly,  wrongfully  and  negligently  did  permit,"  can 
only  be  construed  as  charging  that  defendant  did  not  pre- 
vent, the  court  will  notice  were  not  construed  after  verdict 
and  upon  motion  in  arrest,  but  were  construed  upon  demur- 
rer. See  Maenner  v.  Carroll,  46  Maryland,  215;  Robinson  v. 
Gfi  cnville,  42  Ohio  St.  625. 

Tiie  law  is  that  upon  motion  in  arrest,  a  party  making  such 
motion,  by  so  doing  confesses  that  the  plaintiff  has  sustained 
his  d  jclaration  by  all  proof  of  which  his  case  is  susceptible 
under  his  declaration. 

Before  verdict  the  rule  is  somewhat  strict  against  the 
pleader.  After  verdict  every  intendment  is  in  favor  of  the 
verdict  and  of  the  pleading  under  which  it  is  obtained.  Under 
such  principles  tiie  intendment  in  this  case  is,  there  was  express 
license  alleged  and  proven.  The  defendant  in  error  admits 
that  in  such  case  the  city  is  liable.  A  city  in  the  management 
of  corporate  property  must  be  held  to  the  same  responsibilities 
that  attach  to  individuals  for  injury  to  the  property  (of  course 
life  and  limb)  of  others.  Chicago  v.  Brennan,  65  111.  160; 
Nevins  v.  City  of  Peoria,  41  111.  502  ;  City  of  Joliet  v.  Har- 
wood,  86  111.  110  ;  City  of  Joliet  v.  Seward,  86  111.  402;  99 
111.  267;  Stanley  V.  City  of  Davenport,  54  la.  465;  Eushville 
v.  Adams,  107  Ind.  476 ;  Chicago  v.  Hoy,  75  111.  530. 
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The  defendant  in  error  cites  upon  the  merits  five  eases  only. 

Of  these  Lafayette  v.  Timberlake,  88  Ind.  330,  and  Falkner 
V.  City  of  Aurora,  85  Ind.  130,  hold  a  city  is  not  liable  for 
not  preventing  coasting.  In  Falkner  v.  Aurora,  the  court  puts 
its  decision^npoD  this  ground:  The  sport  in  which  they  (the 
coasters)  wore  engaged  was  not  necessarily  a  nuisance ;  it  might 
have  been  carried  on  innocently.  See  also  Hutchinson  v.  Con- 
cord, 41  Vt.  271 ;  Burford  v.  Grand  Kapids,  53  Mich.  98. 

Of  the  five  cases  cited  by  defendant  in  error  upon  the 
merits  the  two  coasting  cases  are  inapplicable.  The  case  of 
Kobinson  v.  Greenville,  42  O.  St.  625,  passed  oflF  on  demurrer, 
but  it  declares  cannon  firing  in  the  streets  an  intolerable 
nuisance,  and  suggests  that  if  actively  permitted  or  licensed 
the  city  would  be  liable. 

A  city  is  bound  to  prevent  a  nuisance  in  its  streets,  render- 
ing the  same  unsafe  or  insecure,  if  it  can  do  so  by  ordinary 
and  reasonable  care  and  diligence.  Taylor  v.  Cumberland,  64 
Md.  68. 

Ball  V.  Town  of  Woodbine,  61  Iowa,  85,  went  off,  upon 
demurrer.  The  gravamen  of  the  charge  was  the  failure  to  pre- 
vent a  violati(m  of  an  ordinance,  not  that  "  the  town  know- 
ingly, wrongfully  and  negligently  permitted  the  needless  and 
dangerous  firing." 

As  for  the  case  of  Norristown  v.  Fitzpatrick,  94  Penn.  St. 
121,  the  plaintiff  in  error  will  not  fear  its  effect.  The 
Supreme  Court  of  Pennsylvania  is  not  among  that  class  of 
courts  that,  while  in  the  minority,  seem  to  hold  the  safer  and 
more  sensible  rule  upon  the  question  of  municipal  liability. 
Kevins  v.  City  of  Peoria,  41  111.  502. 

Mr.  Frbdkbick  A.  Willouohbt,  for  defendant  in  error. 

Upton,  P.  J.  This  was  an  action  commenced  in  the  Enox 
County  Circuit  Court  by  the  plaintiff  in  error,  as  administra- 
trix of  the  estate  of  Henrj'  W.  Arms,  deceased,  against  the 
defendant  in  error,  for  the  alleged  knowing,  wrongful  and 
negligent  permitting  of  divers  persons  to  assemble  on  its 
streets,  and  fire  a  piece  of  cast  iron  bored  out  as  a  cannon. 
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which  was  daD^erous  to  life  and  limb  of  the  passer  by,  as  is 
alleged,  and  by  means  of  which  firing  the  cannon  burst  when 
so  fired  and  a  fragment  thereof  struck  and  killed  Henry  W. 
Arms,  plaintiflE  in  en'or's  intestate,  while  he  was  lawfully 
upon  the  street  and  in  the  exercise  of  due  and  proper  care  and 
caution  as  is  alleged.  Plea  of  the  general  issue  and  trial  by  a 
jury  who  found  a  verdict  for  plaintiflE  in  error  for  $2,300.  A 
motion  in  arrest  of  judgment  was  interposed  which  the  court 
sustained.  The  case  comes  liere  on  writ  of  error,  and  the  only 
question  presented  by  the  record  before  us  is,  whether  the 
declaration  sets  out  substantially  a  cause  of  action. 

It  will  be  seen  upon* examination  of  the  plaintiff's  amended 
declaration  as  set  out  in  tlie  record,  that  the  only  allega- 
tions of  culpability  of  defendant  in  error  are  contained 
in  the  third  and  fifth  paragraphs  thereof.  The  third  alleges 
that  the  defendant  did  "knowingly,  wrongfully  and  negli- 
gently permit  divers  persons  *  *  *  to  carelessly,  dan- 
gerously, needlessly,  and  to  the  danger  of  life  and  limb     * 

*  *    load  and  fire  a  piece  of  cast  iron  bored  out  as  a  cannon 

*  *  *  which  said  cannon  *  *  *  loaded  and  fired  as 
aforesaid  was  dangerous  to  life  and  limb  *  *  *  all  of 
which  defendant  well  knew,"  etc  This  i^aragraph  wholly 
fails  to  disclose  the  character  of  the  ''permission"  charged, 
whether  active,  (i.  e.)  given  in  advance  of  the  firing  com- 
plained of  by  actual  consent,  or  whether  it  consisted  in  mere 
passiveness  or  non-interference  with  the  firing  while  going 
on.  In  the  preceding  clause  of  the  declaration  it  is  alleged 
that  it  was  the  duty  of  the  defendant  in  error  "  to  prevent  the 
use  in  the  street  of  *  *  *  all  deadly  aiid  dangerous  ma- 
chinery," etc.,  which  would  indicate  that  the  pleader  intended 
to  charge  a  failure  to  suppress,  rather  than  a  previous  consent 
given,  and  the  phrase,  "  negligently  permit,"  contained  in  the 
third  paragraph  of  the  declaration  which  we  are  now  consid- 
ering would  further  indicate  such  meaning  was  intended; 
which  would  be  entirely  consistent  with  the  use  of  the  word 
'*  permit,"  as  defined  by  lexicographers,  i.  e.^  "  not  to  pro- 
hibit or  prevent." 

Again,  the  well   known  rule  that  the  allegations   of  tlie 
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pleader  are  to  bo  takjn  most  strongly  against  himself,  would 
seem  to  justify  the  conitructiori  that  the  ^* permission  ^^ 
charged  in  tlie  declaration  consisted  in  the  negligent  failure 
of  the  city  to  interfere  with  and  stop  the  tiring  complained 
of.  Such  construction  would  seem  justified  by  the  anthorities. 
In  Robinson  v.  Greenville,  42  Ohio  St  625,  it  was  held  that 
notwithstanding  the  common  rule  that  pleadings  must  be  con- 
strued most  strongly  against  the  pleader,  has  been  abrogated  in 
that  State,  still  in  an  action  against  a  municipal  corporation 
to  recover  damages  for  injuries  sustained  from  the  discharge  of 
a  cannon  in  a  public  street,  an  allegation  in  the  petition  that 
the  authorities  of  the  corix)ration  ^'had  negligently  and  care- 
lessly given  permission  to  such  persons  to  lire  the  cannon," 
may  be  construed  in  view  of  the  whole  pleadiuor,  as  an  allega- 
tion that  the  autliorities  took  no  steps  to  prevent  such  tiring. 

In  Maenner  v.  Carroll,  46  Md.  215,  the  court  say:  *'  Here  the 
allcgiition  is  not  that  the  defendants  cut  the  excavation  and 
left  it  in  a  condition  dangerous  to  persons  passing  along  the 
highway,  but  that  they  ^ permitted^  others  to  do  so.  How 
permitted  ?  The  sufficiency  of  this  allegation  turns  upon  the 
word  ^ permitted.^ 

"  In  what  particular  sense  it  was  used  by  the  pleader  iff  not 
altogether  certain.  It  may  be  for  aught  that  ap])ears  on  the 
face  of  the*ie  counts  that  the  defendants  permitted  the  excava- 
tion by  their  mere  silence  and  failure  to  interfere,  or  by  not 
taking  active  measures  to  j)rohibit  the  making  of  the  excava- 
tion over  the  lot  and  across  the  highway.  When  there  is  want 
of  certainty  in  the  allegation  of  a  pleading,  the  general  rule 
is  that  the  sense  of  the  averment  is  to  be  taken  most  strongly 
against  the  pleader  (Chit.  PI.  237,  238),  and  giving  to  the 
defendant  the  benefit  of  this  rule,  the  counts  under  considera- 
tion fail  to  state  a  suflicient  cause  of  action." 

The  fifth  paragraph  of  the  declaration,  which  we  will  now 
consider,  avers  that  "  the  said  Henry  W.  Arms  was  then  and 
there  lawfully  upon  the  street  in  the  said  city  of  Knoxville, 
and  was  exercising  due  care  and  caution,  and  was  not  negli- 
gent; but  that  the  failure  to  ^rernove^  the  said  nuisauce  and 
dangerous  cannon  firing  from  the  public  streets  was  negligence 
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upon  tlie  part  of  tho  defendant,  and  by  reason  of  stock  negli- 
gence npon  defendant's  part  the  said  Henry  W.  Arms  lost  his 
life."  It  would  seem  evident  from  this  averment,  that  the 
negligence  of  the  city  for  which  this  action  is  brought  was  the 
failure  of  the  city  to  stop  the  cannon  firing,  not  a  previous 
permission  to  fire  it  We  conclude,  therefore,  that  the  negli- 
gence alleged  in  the  declaration  and  herein  complained  of, 
wliereof  the  intestate  lost  his  life,  was  the  negligence  of  the 
city  in  not  stopping  or  preventing  the  firing  of  the  cannon. 

If  we  are  correct  in  this  conclusion,  it  follows  that  the  cause 
of  action  as  set  forth  in  the  declaration  amounts  to  this:  that 
the  police  or  peace  officers  of  the  city  of  Knoxville  were 
remissin  duty  and  therefore  guilty  of  negligence  in  not  stop- 
ping the  firing  of  caimon  upon  the  streets  of  that  city,  which 
such  officers  knew  to  be  dangerous  to  life  and  limb;  for  it  must, 
we  think,  be  conceded  that  a  municipal  corporation  can  act 
only  through  its  proper  officers.  This  presents  the  question 
whether  such  negligence  on  the  part  of  its  police  or  peace 
officers  can  furnish  a  ground  of  private  action  against  the 
city;  in  other  words,  is  the  neglect  of  the  peace  or  police 
officers  of  tlie  city  of  Knoxville  to  put  a  stop  to  the  dangerous 
breach  of  the  peace  here  complained  of,  a  matter  for  which 
the  city  is  liable  in  damages? 

In  Oliver  v.  Worcester,  102  Mass.  489,  Justice  Gray,  speak- 
ing for  the  court,  says:  "The  distinction  is  well  established 
between  the  res|V)nsibilities  of  towns  and  cities  for  acts  done 
in  their  public  capacity  in  the  discharge  of  duties  imposed 
upon  them  by  the  legislature  for  the  public  benefit,  and  for 
acts  done  in  what  may  be  called  i\\Q\T  private  churacter^  as  the 
management  of  property  and  rights  held  by  them  for  their 
own  immediate  profit  or  advantage  as  a  corporation,  although 
inuring,  of  course,  ultimately  to  the  benefit  of  the  public." 

In  the  one  case  no  private  action  lies  unless  it  be  expressly 
given;  in  the  other  there  is  an  implied  or  common  law  liabil- 
ity for  the  negligence  of  the  officers  in  the  discharge  of  such 
duties.  Dillon,  Mun.  Cor.,  Vol.  1,  Sees.  10,  11,  39  and  notes; 
Oliver  v.  Worcester,  102  Mass.  489;  Detroit  v.  Cony,  9  Mich- 
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igan,  165;  Dillon,  Mun.  Cor.,  Vol.  2,  Sees.  761,778,  779,  and 
notes  to  eases  eited. 

The  same  principle  is  announced  in  the  President  and 
Trnstecs  of  Town  of  Odell  v.  Schroeder,  58  111.  353,  where  it  is 
held  that  a  inunici|)al  corporation  is  not  liable  for  the  illegal 
and  nnauthorized  acts  of  its  officers  in  enforcing  an  ordinance 
public  in  its  character. 

In   Wilcox  V.  The  City   of  Chicago,  107  111.  334,  it  was 

held  that  cities  are  not  liable  for   the   negligent  acts  of  the 

officers  or  men  employed  in  the  fire  department  of  that  city 

whilst  in  the  discharge  of  their  duties;  that  the  members  of 

that  dei^artment  although  appointed  by  and  holding  office  at 

the  pleasure  of  the  corporation  are  not  the  agents  and  servants 

of  the  city,  for  whose  conduct  it  is  liable,  but  they  act  rather 

as  the  officirs  of  the  city  charged  with  a  public  service^  for 

whose  negligence  in  the  discharge  of  official  duty  no  action 

lies  against   the  city  without  being  expressly  given.     Citing 

Dillon  on    Municipal  Corporations,  and  numerous  other  cases 

determined  in  New  York,  Massachusetts,  Connecticut,  Iowa, 

Mississippi,  Ohio,  Pennsylvania  and  California,  in  support  of 

the  text. 

It  has  been  held  repeatedly  by  most  eminent  authority  that 

]x>lice  officers  are  not  agents  or  servants  of  the  corporations 
appointing  them,  within  the  rule  making  the  corporation 
answerable  for  their  acts.  Shearman  and  Kedfield  on  Kegli- 
gence,  3d  Ed.  Sec.  139,  and  cases  cited;  Kimball  v.  Boston, 
1  Allen,  41 7 ;  Bntterick  v.  Lowell,  1  Allen,  172,  wherein  it  is  said 
police  officers  Ciin  in  no  sense  be  regarded  as  agents  or  serv- 
ants of  the  city.  Their  appointment  is  devolved  upon  the 
cities  and  towns  by  the  legislature,  but  this  does  not  render 
such  cities  and  towns  liable  for  their  unlawful  or  negligent 
acts;  same  point,  Elliott  v.  Philadelphia,  7  Phil.  128. 

A  municipal  corporation  is  not  liable  for  the  non-feasance  or 
misfeasance  of  the  officers  of  its  police.  Stewart  v.  New 
Orleans,  La.  Ann.  461 ;  Lewis  v.  New  Orleans,  12  La.  Ann. 
190;  Dargon  v.  Mobile,  31  Ala.  (Ms.)  469;  Wheeler  v.  Cin- 
cinnati, 19  Ohio  St  19;  Hafford  v.  New  Bedford,  82  Mass. 
297 :  Culver  v.  City  of  Streator,  determined  in  the  Appellate 
Court,  Second  District,  filed  June  28,  1889. 
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For  failure  to  exercise  governmental  power  cities  are  not 
liable.  City  of  Lafayette  v.  Timberlake,  88  Ind.  330,  wherein 
it  is  said  the  municipality  had  fully  dvtcfiarged  its  duty  in 
making  the  streets  aafe^  and  it  was  only  made  unsafe  by  law 
breakers  who  used  it  in  a  manner  prohibited  by  law.  The 
wrong  was  not  in  the  city  but  in  those  who  improperly  and 
wrongfully  used  the  street  See,  also,  Faulkner  v.  City  of 
Aurora,  85  Ind.  130. 

We  perceive  no  difference  in  principle  in  exempting  munic- 
ipalities from  liabilities  for  negligence  in  not  preventing  dan- 
gerous coasting  upon  the  publ.e  street,  that  would  nothe  alike 
appli<iahle  to  dangerous  cannon  firing  upon  the  street,  and  upon 
this  precise  question  the  Supreme  Courts  of  Ohio  and  Penn- 
sylvania have  passed.  InNoiTistown  v.  Fitzpatrick,  94  Penn. 
St.  121,  the  plaintiff  was  injured  by  the  discharge  of  a  cannon  in 
the  public  street,  fired  about  9  o'clock  p.  m.  by  a  crowd  upon  the 
pavement  of  the  street,  while  a  public  oflicer  of  the  city  was 
present,  making  no  effort  to  prevent  the  firing,  and  the  city 
was  held  not  liable,  citing  many  of  the  leading  authorities 
bearing  upon  the  question  here  under  consideration.  See,  also, 
Elliott  v.  The  City,  25  P.  F.  Smith  (K  Y.),  347.  In  Robin- 
son  V.  Greenville.  42  Ohio  St.  625,  which  was  a  case  of  cannon 
fii-ing  in  the  public  street,  the  authorities  having  notice  of 
such  firing,  took  no  steps  to  prevent  it  and  the  court  held  the 
city  not  liable. 

In  Ball  V.  Town  of  Woodbine,  6  Iowa,  83,  which  was  an 
action  against  the  corporation  of  Woodbine  by  a  person  in- 
jured by  fireworks,  fired  upon  the  public  streets  of  said  cor- 
poration in  violation  of  its  ordinances,  the  officers  of  the 
town  having  knowledge  of  such  firing  and  neglecting  to 
stop  it,  the  corporation  was  held  not  liable.  We  must  hold 
with  the  Circuit  Court  that  the  declaration  shows  no  cause 
of  action  against  defendant  in  error,  and  the  judgment  of 
the  Circuit  Court  is  afiirmed.  ^ 

Judgment  affinned. 
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-  J.  R.  Murphy,  for  use,  etc. 

82     612  ' 

118    ^486  V. 

The  Consolidated  Tank  Line  Company. 

Garnishment — Parties — Nominal  Pla intiff-^Appea Z. 

1.  The  nominal  plaintiff  in  a  garnishee  proceeding  before  a  jnsfice  of 
the  peace  is  a  party  to  the  suit,  and  has  the  right  of  appeal  from  the  judg- 
ment rendered  by  the  justice.  Such  plaintiiF  has  also  the  ritfht  to  appeal  to 
this  court  from  an  order  of  the  Circuit  Court  dismissing  bis  appeal. 

2.  Where  a  party  makes  an  effort  to  perfect  his  appeal  from  the  judg- 
ment of  a  justice  of  the  peace  and  files  some  sort  of  a  bond,  the  same  can 
not  be  dismissed  because  of  imperfections  in  the  bond  until  a  rule  has  first 
been  entered  on  the  appelknt  to  file  a  good  one. 

[Opinion  filed  December  16, 1889.] 

In  krrob  to  the  Circoit  Court  of  Peoria  County;  the  Hon. 
8.  S.  Page,  Judge,  presiding. 

Mr.  George  B.  Fostek,  for  the  plaintiflE  in  error. 

Messrs.  Sheen  &  Loveti,  for  defendant  in  error. 

C.  B.  Smith,  J.  Patrick  Walsh  brought  a  suit  before  a 
justice  of  the  peace  against  J.  li.  Murphy,  appellant,  upon  some 
kind  of  a  demand,  aud  recovered  a  judgment  before  the  justice. 
An  execution  was  issued  upon  this  judgment  against  Murphy 
and  returned,  *'no  i)roperty  found."  Thereupon  Walsh  insti- 
tuted garnishee  proceedings  against  "Tlie  Consolidated  Tank 
Line  Comj^any,"  alleging  that  it  was  indebted  to  Murphy  and 
a  subpoena  was  issued  against  it  in  the  usual  form,  when  it 
appeared  before  the  justice  and  made  answer  that  it  was  in- 
debted to  Murphy  in  about  the  sum  of  $85,  but  in  addition 
thereto  stated  in  its  answer  that  Murphy  was  a  married  man, 
the  head  of  a  family, and  entitled  to  a  $50  exemption.  There- 
upon the  justice  allowed  this  $50  exemption,  and  gave  judg- 
ment in  favor  of  Murphy  for  the  use  of  Walsh  against  the 
tank  line  company  for  $35. 
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Murphy  had  no  notice  of  these  garnishee  proceedings,  was 
not  snbpoBnaed  nor  present  at  the  trial,  but  before  the  expira- 
tion of  the  twenty  days  he  ascertained  what  had  taken  place 
before  the  justice  in  the  garnishee  proceeding,  and  in  that 
case  he  took  an  appeal  to  the  Circuit  Court  of  Peoria  County. 
The  case  was  properly  certified  by  the  justice  on  appeal.  In 
the  Circuit  Court  Patrick  Walsh  moved  to  dismiss  the  appeal 
on  several  grounds:  1.  Becanse  no  appeal  will  lie  in  favor 
of  a  nominal  plaintiff  in  garnishee  proceedings.  2.  No 
appeal  was  taken  from  the  judgment  against  the  tank  line 
company.  3.  No  appeal  bond  was  given  to  indenmify  Walsh. 
4.  No  appeal  bond  has  been  given  to  the  garnishees.  The 
appeal  bond  filed  with  the  justice  is  not  abstracted,  and  we 
can  not  tell  to  whom  it  was  given  and  under  our  rule  will  not 
search  the  record  to  find  that  fact 

The  court  sastained  this  motion  but  for  what  reason  the 
abstract  does  not  state.  Counsel  for  plaintiff  in  error  informs 
us  in  his  argument  that  the  court  sustained  the  motion  and 
dismissed  the  appeal  for  the  sole  reason  (as  appears  from  the 
bill  of  exceptions,  as  he  says)  ''that  said  Murphy  had  no 
right  to  take  said  appeal  and  was  not  a  party  to  the  Buit.'^ 

From  this  order  dismissing  the  appeal,  appellant  Murphy 
then  prayed  an  appeal  to  this  court,  which  said  prayer  or 
appeal  the  court  also  refused.  Proper  exceptions  were  taken 
to  this  action  of  the  court.  Murphy  being  denied  the  right 
of  appeal  now  brings  the  case  bere  on  writ  of  error  and 
insists  that  all  the  proceedings  of  the  Circuit  Court  were  erro- 
neous. In  this  contention  he  is  clearly  right  and  the  court 
erred  in  dismissing  his  appeal  from  the  justice  and  also  in 
denying  him  the  right  of  appeal  to  this  court. 

Murphy  was  a  party  defendant  to  the  suit  in  the  original 
proceeding  of  Walsh  against  him.  He  was  also  not  only  in 
form  but  in  substance  and  in  fact  a  party  plaintiff  for  the  use  of 
Walsh  against  the  tank  line  company  in  the  garnishee  pro- 
ceeding. In  that  proceeding  his  claims  and  legal  rights 
against  the  tank  line  company  were  to  be  litigated.  The 
amount  the  tank  line  company  owed  him  was  to  be  determined 
and  a  judgment  to  be  rendered  in  his  favor  against  the  tank 
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line  company  for  the  amount  it  owed  him,  if  anything.  The 
tank  line  liad  a  right  to  be  heard  in  proof  and  a  right  to  deny 
any  or  all  or  partial  liability,  and  to  8et  np  any  defense,  good 
or  bad,  to  Mnrphy'a  claim  against  it.  Mnrphy  had  a  right  to 
meet  these  defenses  and  had  a  right  to  show  that  a  much 
greater  snm  was  dne  him  than*  the  tank  line  company  was 
willing  to  admit.  In  other  words  a  garnishee  proceeding 
between  a  judgment  debtor  and  his  debtors  for  the  use  of  the 
judgment  creditor  is  simply  nothing  more  nor  less  than  an 
ordinary  real  law  suit  with  three  interested  parties  instead  of 
two. 

We  think  it  very  clear  that  Murphy  was  a  party  to  the 
garnishee  proceedings,  and  that  he  had  a  right  to  be  present 
and  protect  his  interests.  Every  man  must  have  his  day  in 
court  when  his  life,  liberty  or  property  is  in  jeopardy  in  a 
judicial  tribunal.  And  being  a  party  he  had  a  right  to  an 
appeal  to  the  Circuit  Court  under  Sec.  28  of  the  Garnishee 
Act,  Rev.  Stat.,  1228  (Starr  &  Curtis). 

It  was  error,  therefore,  to  dismiss  this  appeal  for  the  rea- 
son assigned;  and  the  other  grounds  named  in  the  motion 
upon  which  it  is  argued  the  appeal  was  properly  dismissed, 
are  equally  untenable.  An  appeal  bond  of  some  kind  was 
given  to  the  judgment  creditor  or  the  garnishee,  but  we  are 
not  informed  to  which  nor  are  we  able  to  see  from  the  ab- 
stract that  the  bond  was  not  properly  given;  but  even  if  it  was 
wrongly  given  and  to  the  wrong  j^rty  or  wrong  in  any  other 
respect,  it  was  error  to  dismiss  the  appeal  without  first  taking 
a  rule  against  Murphy  to  file  a  good  bond.  Sec.  69,  Chap.  79, 
Rev.  Stat  (Starr  \fe  Curtis,  p.  1456). 

Under  our  statute  and  liberal  practice  (intended  to  promote 
the  ends  of  justice),  where  a  party  desiring  an  appeal  makes 
an  effort  to  give  a  bond  and  does  give  some  kind  of  a  bond, 
though  imperfect,  he  shall  not  lose  his  right  of  appeal  if  he 
will  give  a  good  bond  within  a  reasonable  time  after  being 
required  to  do  so  by  a  rule  of  court. 

It  was  also  most  palpable  error  to  refuse  plaintiff  in  error 
the  right  of  an  appeal  from  the  judgment  of  the  Circuit  Court 
This  right  is  expressly  given  by  Sec.  28,  Chap.  37,  p.  702,  Rev. 
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Stat  (Starr  &  Curtis).  This  ri^ht  of  appeal  does  not  depend 
on  whether  the  judgment  of  the  Circuit  Court  is  right  or 
wrong  nor  upon  the  humor  of  the  presiding  judge,  but  upon 
a  plain  statute  of  the  State,  and  no  court  has  any  right  to 
deprive  litigants  of  the  right  to  have  their  cases  reviewed 
by  the  Appellate  Court  when  that  right  is  conferred  by  statute. 
The  judgment  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded. 

The  en*oneous  action  of  the  court  having  been  procured  on 
the  motion  of  Patrick  Walsh  the  costs  of  this  writ  of  error 
will  be  taxed  to  hiuL 

Heversed  and  remanded. 


John  H.  Creager  et  al, 

V. 

William  Blank. 

Practice — Waiver  of  Opening  Argument — Instructions; 

1.  Where  plaintiff's  counsel  waives  the  opening  argument  and  the  de- 
fendant's counsel  thereupon  waives  argument,  it  is  proper  for  the  court  to 
refuse  plaintiff's  counsel  the  right  to  address  the  jury. 

2.  Where  one  question  in  issue  was  as  to  the  terms  of  a  contract  of  sale 
of  tread  power  and  stave  cutter,  the  court,  upon  the  case  as  presented,  prop- 
erly refused  to  instruct  the  jury  that  any  statement  made  by  one  of  the 
contracting  parties  after  the  sale,  would  not  bind  him  nor  affect  the  valid- 
ity of  the  original  contract. 

[  Opinion  filed  December  16,  1889.] 

Appeal  from  the  Circuit  Court  of  Du  Page  Countj;  the 
Hon.  C.  W.  Upton,  Judge,  presiding. 

Messrs.  E.  H.  Gaky  and  G.  W.  Brown,  for  appellants. 

Messrs.  Botsford  ife  Wayne,  for  appellee. 

Lacey,  J.    This  suit  was  brought  by  the  appellants  against 
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the  appellee  to  recover  the  price  of  a  certain  stock  cutter 
tread  power  machine,  called  a  "Gray  tread  power"  stave 
cutter,  claimed  to  liave  been  sold  by  the  appellants  to  the 
appellee  for  the  snm  of  $222.  On  the  trial,  which  was  had 
before  the  court  and  a  jury,  the  contention  was  on  the  part  of 
the  appellee,  that  ho  unly  took  the  machine  on  trial  to  pur- 
chase it  if  it  suited  him,  and,  after  giving  it  a  trial,  it  did  not 
suit  him,  and  that  he  offered  to  retnrn  the  machine,  which 
the  appellants  refused  to  accept.  On  the  other  hand,  the 
apiellant?  insisted  and  attempted  to  establish  that  the  sale 
was  absolute  if  it  worked  as  well  as  the  machine  of  the  same 
kind  sold  to  Barber, and  that  appellee  had  no  power  under  the 
contract  of  sale  to  return  the  machine  if  it  worked  as  well  as 
Barber's,  which  it  is  claimed  it  did.  This  matter  of  fact  at 
issue  before  the  jury  was  sharply  contested,  and  in  support  of 
the  appellants'  contention,  appellant  Creager  testified  fully 
in  support  of  his  side,  corroborated  more  or  less  clearly  by 
Iljnry  Barber,  the  owner  of  the  other  machine,  who  was 
)»rcsent  at  the  sale,  Charles  B.  Gorham,  Ed.  McFarland,  Wm. 
Hvnsel,  and  the  other  appellant,  Bartholomew. 

On  the  side  of  the  defense  were  the  appellee  and  his  son,  who 
was  a  man  grown,  twenty-six  years  of  age,  who  contradicted 
the  appellant  Creager  and  his  witnesses  as  to  the  terms  of  the 
contract  and  testified  to  it  as  insisted  on  by  appellee.  The 
defense  was  corroborated  by  the  witnesses  J.  A.  Keeley, 
Fred  Grant  and  Wm.  Philli|)s. 

The  jury  decided  in  favor  of  the  appellee,  on  the  evidence, 
and  we  can  not  hold,  after  a  review  of  the  entire  evidence, 
that  the  verdict  was  so  manifestly  against  its  weight  as  to 
require  a  reversal.  We  therefore  decline  to  reverse  on  the 
ground  that  the  verdict  was  contrary  to  the  evidence. 

At  the  close  of  the  evidence  the  counsel  for  appellants 
announced  to  the  court  that  he  waived  the  opening  argument 
in  the  case.  The  defendant's  counsel  then  insisted  that  if 
appellants  waived  the  opening  argument,  the  appellee  could 
waive  any  argument,  and  the  case  should  go  *to  the  jury 
without  argument.  The  court  then  held  that  the  appellants' 
counsel  could  proceed  with  the  argument,  if  they  desired, 
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with  the  right  of  defendant's  counsel  to  follow  and  appel- 
lants' counsel  to  close  the  argument,  hut  appellants'  counsel 
waived  the  opening  argument,  and  defendant's  counsel  waived 
argument,  and  appellants'  counsel  then  asked  leave  of  the 
court  to  make  closing  argument,  which  the  court  refused,  to 
which  ruling  of  the  court  the  counsel  for  appellants  excepted. 
Tliis  action  of  the  couii;  is  now  assigned  herb  for  error;  we 
do  not  think  the  assignment  is  well  taken.  The  two  princi- 
pal arguments  having  been  voluntarily  waived,  there  was 
nothing  loft  for  the  counsel  for  appellants  to  reply  to.  The 
purpose  of  a  reply  argument  is  to  explain  or  refute  anything 
that  may  have  been  erroneouslj' said  or  improperly  argued  by 
defendant's  counsel.  Its  office  is  simply  that  of  a  reply,  and 
it  would  not  be  proper  for  the  counsel  for  appellants  to  argue 
the  case  in  chief  in  a  reply  argument.  It  has  been  the  uni- 
form practice  in  the  Circuit  Courts  of  this  State,  so  far  as  we 
are  advised,  to  refuse  a  reply  argument  where  the  argument 
in  chief  and  the  defendant's  reply  have  been  waived.  The 
court  also  took  the  precaution  to  fully  inform  the  appellants' 
counsel  what  the  ruling  would  be  before  he  waived  the  argu- 
ment in  chief,  so  that  there  can  be  no  c^aim  of  surprise.  The 
ruling  of  the  court,  as  we  think,  was  correct. 

One  other  cause  for  error  is  assigned,  and  that  is  the  refusal 
of  the  court  to  instruct  the  jury  on  the  pari  of  appellants 
that  "  any  statement  of  Creager,  if  made  subsequently  to  the 
time  the  bargain  was  concluded,  that  he  would  make  the 
cutter  and  power  satisfactory  to  the  defendant,  would  not 
bind  the  plaintiffs,  nor  affect  the  validity  of  the  original  con- 
tract." 

Without  some  explanation  it  would  have  been  improper  to 
give  the  above  instruction.  While  it  is  true,  as  a  matter  of 
law,  that  a  mere  statement  by  one  of  the  contracting  parties, 
after  the  making  of  the  contract,  out  of  the  presence  of  the 
other  party,  and  to  an  indifferent  person,  would  not  of  itself 
have  the  effect  to  change  the  contract  already  made,  yet  it 
may  have  been  exceedingly  strong  evidence  in  the  minds  of 
the  jury,  as  showing  what  the  original  contract  in  fact  was, 
and,  no  doubt,  it  was  the  purpose  of  the  appellee  to  corrobo- 
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rate  hia  own  testimony  by  these  admissions  on  the  part  of  one 
of  the  plaintiOfs.  The  iustraction  as  offered  was  well  calcu- 
lated to  mislead  the  jury  and  induce  it  to  discard  for  all  pur- 
poses the  admissions  of  Creager,  alluded  to.  The  latter  part 
of  the  instruction,  which  reads,  "nor  affect  the  validity  of 
the  orisrinaj  contract,"  has  an  apparent  assumption  in  it  that 
the  contract  made  was  as  the  appellants  contended,  which 
was  the  very  question  at  issue.  The  instruction  refused  was 
well  calculated  to  impress  the  jury  with  the  idea  that  the 
evidence,  as  it  bore  on  the  question  at  issue,  had  no  effect 
and  should  be  discarded. 

The  court  committed  no  error  in  refusing  it     Perceiving 
no  error  in  the  record,  the  judgment  is  affirmed. 

Judgmsiit  affirmed, 

Jnd^e  Upton,  having  tried  the  case  below,  took  no  part  in 
the  decision  here. 


M  S»  David  Fey 

V. 

The  Peoria  Watch  Company. 

Ccrporafhnit — Attempted  Release  hy  Directors  tf  Stock  Suhscription^- 
(Jl tra  VireM — Other  Subscriptions —  Delay — Estoppel — Interest — Directors 
Not  Necessarily  Stockholders — Subscription  Paper  Not  Necessary  to  Show 
Orga  n  iza  t  ion — Ca  Us. 

1.  The  attempted  relea^  by  the  directo*^  of  a  corporation,  of  one  sub- 
i^criber  to  the  citpitnl  ntock  from  the  payment  of  bis  subscription,  does  not 
rele&se  another  subficriber,  not  agreeing  to  such  attempted  release,  from 
such  payment. 

2.  A  subscriber  to  the  capital  stock  of  a  corporation  who  claims  to  be 
released  from  his  subscription  by  reason  of  fraudulent  inducement  ased  in 
securing  the  flame,  must  claim  his  release  at  the  earliest  possible  moment. 

3.  The  installments  of  a  subscription  to  the  capital  stock  of  a  corpora- 
tion draw  interest  from  the  date  when  they  become  due. 

4.  In  the  Rb»ence  of  statutory  requirement  to  the  contrary  a  director  of 
a  corporation  need  not  neces-sarily  be  a  stockholder. 
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5.  In  the  case  presented,  this  court  holds  that  the  corporation  plaintiff 
havinff  been  organized  and  having  received  its  charter,  the  introduction  of 
the  subscription  paper  was  unnecessary  to  show  organization. 

[Opinion  filed  December  16, 1889.] 

Appeal  from  the  Circuit  Court  of  Peoria  County;  the 
Hon.  8.  S.  Pagb,  Judge,  presiding. 

Mr.  Arthur  Kkithlky,  for  appellant. 

From  a  somewhat  extensive  research  I  have  been  able  to 
find  but  two  cases  in  this  State,  where,  as  between  the  corpora- 
tion itself  and  the  subscribers  to  its  stock,  the  question  of  the 
validity  of  a  release  by  its  board  of  directors  of  some  of  the 
subscribers,  has  undergone  judicial  inquiry;  one  of  tbese 
cases  was  in  the  Appellate  Court,  the  other  having  been  in- 
cidentally presented  to,  but  directly  decided  by  our  Supreme 
Court. 

In  Eatz  V.  The  Esler  &  Eopiequet  Mfg.  Co.,  3  111.  App. 
83,  the  plaintiff  brought  suit  on  a  subscription  to  its  capital 
stock  by  defendant.  The  g6neral  issue  was  filed  and  with  it  a 
stipulation  of  the  parties  that  all  defenses  might  be  shown 
under  that  plea.  The  plaintiff's  books  were  introduced  in  evi- 
dence which  showed  that  at  a  meeting  of  the  board  of  direct- 
ors of  plaintiff  therein  "arcsohition  was  passed  authorizing 
an  agreement  with  certain  subscribers  to  the  capital  stock,  by 
which,  upon  giving  their  individual  notes  for  one-half  of  their 
subscriptions  they  were  to  be  released  from  the  payment  of 
the  other  half." 

The  court  in  its  decision  says :  "  The  courts  of  this  coun- 
try, with  but  few  exceptions,  have  held  that  a  release  of  a 
portion  of  the  subscribers  to  the  capital  stock  releases  all  the 
subscribers  who  do  not  assent  to  that  release,  or  in  some  way 
give  their  sanction  to  it."  «  «  *  «It  destroyed  that 
equality  that  exists  between  subscribers  according  to  the 
terms  of  their  subscriptions,  which  is  the  very  essence  of 
their  contract,"  and  for  that  reason  alone  the  court  in  the 
case  cited  reversed  the  judgment  of  the  trial  court  allowing  a 
recovery  and  remanded  the  cause. 
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The  facts  in  that  case  being  the  Bame  nnder  the  pleadings 
as  in  this,  that  judgment,  we  think,  should  be  decisive  of 
this. 

Onr  State  Supreme  Court  within  tlie  last  eighteen  months, 
in  the  case  of  Bouton  v.  Dement  et  al.,  123  111.  142,  had  oc- 
casion to  pass  upon  the  question  here  presented.  Dement 
and  others,  policy  holders  in  a  certain  insurance  company 
which  was  in  financial  distress,  brought  a  bill  in  equity  against 
the  insurance  company  and  some  of  the  subscribers  to  its 
stuck,  in  the  nature  of  a  bill  of  discovery.  Cole,  the  assignee 
of  the  insurance  company,  filed  a  cross-bill,  alleging  that  Bou- 
ton had  not  paid  for  his  stock.  Bonton  answering,  says  in 
substance  that  he  had  among  other  things  given  his  note  for 
the  stock,  and  that  by  some  internal  re-arrangement  of  the 
company's  affaira,  a  note  of  trifling  value  was  given  to  the 
company  in  lieu  of  the  Bouton  note  and  Bouton's  note  was 
returned  to  him.  The  finding  of  the  Circuit  Court,  which  was 
affirmed  in  the  Supreme  Court  was,  that  Bouton's  note  stood 
in  place  of  his  liability  for  that  stock;  that  Bouton  was  a 
director  and  a  member  of  the  finance  committee  of  the  in- 
surance company;  that  there  were  suspicious  circumstances 
attending  the  after-dealing  with  the  Bonton  note  tending  to 
show  it  to  have  been  a  device  to  get  rid  of  Bouton's  personal 
responsibility  upon  the  note;  that  Page,  whose  note  was  sub- 
stituted for  Bouton's,  was  an  employe  of  Bonton,  and  finan- 
cially irresponsible,  and  that  Pago's  note  was  accepted  by  tlie 
insurance  company  in  lieu  of  Bouton's,  and  was,  after  hav- 
ing passed  through  two  or  three  diflFerent  hands,  purchased 
by  Bouton  for  three-twentieths  of  the  face  value  of  his  own 
note. 

The  court  held  that  as  between  Dement,  a  creditor  of  the 
corporation,  and  Bouton,  the  transaction  was  a  fraud,  and  Bou- 
ton was  still  liable  upon  his  stock;  but  as  to  the  assignee.  Cole, 
he  was  not  entitled  to  recover  anything.  Using  the  language 
of  the  court,  "  the  exchange  of  Bouton's  note  for  that  of 
Page,  and  the  cancellation  and  delivery  up  of  Bouton's  note, 
being  valid  and  binding  on  the  insurance  company,  as  we 
find,  the  company  itself  could  not  impeach   the   transaction 
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and  set  it  aside,  and  no  more,  we  think,  could  the  assignee  of 
the  insarance  company  do  so.  The  company,  by  its  assign- 
ment, conveyed  no  greater  right  in  respect  of  its  property, 
than  the  company  itself  possessed." 

In  Angell  &  Ames  on  Corporations,  tenth  edition.  Sec.  531, 
there  is  contained  this  concise  statement :  ^^  And  if  a  stock 
company  lets  off  a  part  of  its  subscribers,  and  returns  them 
their  money,  other  subscribers  not  consenting  thereto  are 
discharged  from  all  liability  growing  out  of  their  original 
subscriptions." 

The  case  of  Memphis  R  R.  Co.  v.  Sullivan,  57  Ga.  241, 
after  deciding  that  all  of  the  stock  of  which  the  road  was 
capitalized  should  be  fully  subscribed  before  action  brought, 
says:  '*It  surely  can  not  alter  the  case  if  a  large  and  material 
subscription  were  merely  nominal,  and  was  afterward  released 
because  it  had  always  been  a  sham,  and  all  this  had  been  done 
without  the  knowledge  and  consent  of  the  subscriber,  who 
was  thus  duped  and  cheated  into  his  subscription  by  the 
sham." 

The  Supreme  Court  of  Iowa  has  rendered  a  valuable  decis- 
ion for  ap|:>ellant  upon  this  point,  valuable  in  anticipation  of  the 
argu.nent  of  appellee.  I  refer  to  the  case  of  Gelpcke,  Wins- 
low  &  Co.  V.  Blake,  19  Iowa,  263.  This  was  an  action  brought 
primai'ily  to  collect  a  subscription  to  the  capital  stock  of  a 
railroa.l  company.  The  defendant  pleaded  as  one  of  his 
defenses  that  he  had  been  released  from  all  liability  on  his 
subscription,  his  money  paid  returned  to  him, his  contract  of 
subscription  canceled. 

The  court  said  that  this  plea  was  demurred  to  because  it  failed 
to  state  that  the  cancellation  and  release  alleged  therein  were 
made  with  the  con-ent  ot"  the  creditors  and  stockholders  of 
said  comi)any.  The  point  suggested  is  unsound,  and  can  not 
be  supported.  That  there  are  creditors  is  mere  assumption. 
It  does  not  so  appear  from  the  face  of  the  plea.  *  *  * 
As  respects  the  assent  of  the  stockholders  to  make  the  rescis- 
sion of  the  contract  valid,  this  is  necessarily  implied  in  the 
language  of  the  plea.  The  allegation  is,  that  it  was  the  com- 
pany that  canceled  the  contract  and  released  the   defendant 
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Who,  in  law,  constitntes  the  companj,  if  it  be  not  the  stock- 
holders? Tho  distinction  which  the  demarrant  would  make 
between  them,  derives  no  support  from  the  authorities  cited. 

There  was  no  lack  of  power,  therefore,  in  the  company, 
nor  do  we  think  there  would  have  been  in  the  board  of  direct- 
ors, to  rescind  the  contract,  with  or  without  the  consent  of 
the  stockholders  or  othera,  when  it  was  dune  in  good  faith; 
it  would  be  time  enough  for  the  courts  to  take  care  of 
the  creditors  when  they  were  judicially  advised  by  the  plead- 
ings or  evidence  in  the  cause,  that  the  same  were  in  jeopardy. 

The  Pittsburgh  &  Connellsville  K.  R.  Co.  brought  suit  in 
Pennsylvania  to  collect  a  subscription  to  its  capital  stock  after 
a  la|)se  of  some  time,  and  after  some  of  tlie  stockholders  bad 
been  released.  Tlie  Supreme  Court  of  that  State,  speak- 
ing through  Judge  Woodward,  32  Pa.  St,  on  page  31,  says : 
^'McCully's  undertaking  was  not  only  to  the  company,  but 
with  the  other  subscribers.  Ilis  subscription  and  theirs  were 
mutual  consideration  for  each  other,  and  to  let  them  off  and 
hold  him  is  to  enforce  a  contract  he  never  made,  *  *  ♦ 
and  when  the  company  let  off  part  of  its  subscribers  and 
returned  to  them  their  money  without  the  consent  of  the 
defendant,  *  actual  or  implied,  they  discharged  him  from  all 
liability  growing  out  of  his  original  subscription. 

On  page  141  of  the  same  volume  tliere  is  another  decision 
announcing  substantially  the  same  principle.  See  also  Miller 
v.  Second  Jefferson  Building  Association,  50  Pa.  St.  32. 

There  are  numerous  other  decisions  touching  somewhat 
remotely  upon  the  question  here  presented,  which  it  is  not 
advisable  to  cite,  as  the  foregoing  clearly  show  how  the  vari- 
ous courts  have  been  impressed  when  confronted  with  such 
facts  as  are  contained  in  the  record  of  the  case  at  bar. 

No  doubt  appellee  will  cite  many  authorities,  for  many 
there  are,  including:  Morawetz  on  Private  Corporations,  show- 
ing that  a  release  of  the  stockholder  by  the  board  of  directors 
is  ultra  vires;  but  when  those  cases  are  examined  it  will  be 
found  that  those  releases  are  being  complained  of  by  some- 
body affected  thereby,  rather  than  the  corporation  itself. 

Messrs.  Jaok  &  Tiohbnob,  for  appellee. 
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Shorn  of  all  verbiage,  the  pleas  claim  that  bceanse  somo 
one,  not  named,  by  some  authority,  not  stated,  released  certain 
other  subscribera  from  their  liability  without  any  considera- 
tion whatever,  then  the  defendant  should  be  released  from 
his  liability.  Each  plea,  upon  its  face,  shows  that  the  alleged 
release  was  nudum  pactum^  and  therefore  void.  Conse- 
quently that  the  alles^ed  fraudulent  subscriptions  upon  which 
the  defendant  relied  are  binding  and  of  full  effect  against 
the  subscribers,  notwithstandino^  the  alleged  release.  "The 
reason  is  obvious;  the  agreement  of  discharge  is  without  con- 
sideration." Hayes  et  al.  v.  Insurance  Co.,  125  111.  639.  It 
would  seem  as  though  no  argument  should  be  necessary  upon 
the  proposition  that  a  defense  based  upon  an  alleged  agree- 
ment which  was  not  only  without  consideration,  but  ultra 
vireSy  will  not  be  entertained  ;  and  we  should  submit  the  ques- 
tion upon  this  simple  proposition,  were  it  not  that  the  Appel- 
late Court  of  the  Fourth  District  seems  to  have  sanctioned 
the  defense  in  Entz  v.  E.  &  R.  Manufacturing  Co.,  3  111.  App. 
83.  In  this  case  Judge  Allen  says:  *' The  courts  of  this 
country,  with  but  few  exceptions,  have  held  that  a  release  of 
a  portion  of  the  subscribers  to  the  capital  stock,  releases  all 
the  subscribers  who  do  not  assent  to  that  release,  or  in  some 
way  give  their  sanction  to  it,"  citing  Angell  &  Ames  on 
Corporations,  and  some  Pennsylvania  and  New  York  authori- 
ties cited  by  the  author  of  that  work  in  support  of  his  text. 

The  language  of  the  text  may  be  correct  in  principle;  but 
it  necessarily  involves  certain  well  recognized  principles :  first, 
that  the  release  must  be  founded  upon  some  legal  considera- 
tion, and  second,  it  must  be  granted  by  some  competent  author- 
ity; otherwise  it  is  no  release.  In  the  Pennsylvania  cases  cited 
by  Angell  and  Ames,  and  by  Judge  Allen,  the  railroad  com- 
panies, already  organized,  had  opened  their  books  for  sub- 
scriptions to  their  capital  stock,  and  had  collected  large 
subscriptions  from  certain  shareholders.  Subsequently  their 
projects  were  abandoned,  and  the  amounts  already  collected 

w 

from  some  of  the  subscribers  had  been  returned  and  their 
subscriptions  canceled.  It  was  held  under  these  circum- 
stances that  no  recovery  could  be  had  against  other  sub- 
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scribers.  The  New  York  cases  cited  are  both  cases  of  volnn- 
tarj  sabscriptions  to  private  enterprises,  dependent  for  their 
consideration  entirely  npon  the  mntual  obligations  of  the 
snbscribers  to  assist  in  the  furtherance  of  a  common  under- 
taking. In  all  of  the  cases  cited,  the  subscribers  dealt  with  a 
power  already  in  existence  and  competent  to  receive  sub- 
scriptions and  to  control  or  cancel  subsisting  obligations. 
Namerous  cases  in  Pennsylvania  draw  the  distinction  between 
a  subscription  to  the  capital  stock  for  the  purpose  of  enab- 
ling tlie  company  to  organize,  and  a  subscription  after  the 
company  has  been  organized.  Thus  it  is  said :  ^'  Where 
subscriptions  are  made  to  the  stock  of  a  pro)K)sed  corpora- 
tion, ^r^r/<^w*  to  and  for  the  purpose  of  procuring  a  charter, 
any  conditions  annexed  thereto,  whether  written  or  parol, 
are  void.  But  after  the  organization  of  the  company  a  con- 
dition is  binding  and  obligatory,  subject,  however,  to  the 
qualification  that  the  rights  of  co-subscribers  are  not  affected 
thereby."  And  again :  '*  The  commissioners  (to  receive 
subscriptions  preparatory  to  organization)  ai^e  held  to  have 
only  limited  statutory  powers,  of  which  the  subscribers  are 
bound  to  take  notice.  They  have  no  right  to  vary  tlie 
terms  of  subscriptions,  and  anj  conditions  are  held^to  be  void, 
as  a  fraud  u|K>n  the  State,  upon  corporate  creditors  and  upon 
other  subscribers."  McCartv  v.  S.  &  N.  B.  R  R  Co.,  87  Pa. 
St.  332  ;  Miller  v.  H.  J.  &  S.  R  R  Co.,  lb.  59  ;  Boyd  v.  P. 
B,  R  R  Co  ,  90  Pa.  St  169 ;  Bedford  R  R  Co.  v.  Bowser,  48 
lb.  29. 

It  is  said  by  a  recent  text  writer:  "  A  subscribsr  for  stock 
in  a  corporation  can  not  obtain  a  cancellation  of  his  subscrip- 
tion, except  by  the  unanimous  consent  of  the  other  subscrib- 
ers."    Cook  on  Stockholders,  Sec  169. 

Conceding  that  under  our  statutes  a  stockholder  may  be 
released  by  the  unanimous  consent  of  the  other  subscribers, 
it  will  scarcely  be  claimed  that  the  other  subscribers  consent- 
ing thereto,  can  refuse  to  pay  their  subscriptions  upon  the 
ground  that  the  release  was  made  in  fraud  of  their  rights  as 
stockholders.  In  this  res|)ect  the  case  of  G^lpcke  et  al.  v. 
Blake,  19  la.  263,  cited  by  appellant,  fails  to  sustain  his  posi> 
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tion  ;  for  in  that  case  the  court  recognized  the  doctrine  that 
a  release  to  be  operative  must  be  made  with  the  consent  of 
all  the  other  stockholders  of  the  company.  If  appellant  con- 
sented to  the  release  of  Cole,  he  can  not  avoid  his  snbscrip- 
tion  by  reason  of  that  release ;  for  Judge  Allen  says  in  the 
Rutz  case,  the  fraudulent  release  of  one  subicriber  releases 
all  who  do  not  assent  thereto. 

In  0.  &  P.  R  R  Co.  V.  Baily,  24  Vt  466,  the  same  ques- 
tions as  here,  were  presented.  The  court  held  that  the 
report  of  the  commissioners  licensed  to  open  books  for  sub- 
scription, and  to  hold  the  preliminary  meeting  for  organiza- 
tion, must  be  conclusive  upon  the  validity  of  the  subscriptions, 
on  the  amount  thereof,  and  upon  the  legal  organization  of  the 
company,  so  far  as  the  stockholders  are  concerned  ;  that  one 
of  the  purposes  of  calling  the  meeting  of  the  stockholders 
preliminary  to  organization,  is  that  the  commissioners  may 
be  enabled  to  certify  that  the  required  amount  of  stock  has 
been  raised. 

Concluding  then,  as  we  must,  that  the  stock  was  fully  sub- 
scribed, and  as  a  logical  sequence  that  all  the  subscriptions  were 
vaild  and  binding, what  is  the  effect  of  the  alleged  subsequent 
release,  without  consideration,  of  one  of  the  subscribers? 
Manifestly,  if  without  consideration,  the  release  was,  for  that 
reason  alone,  inoperative  and  void,  and  the  subscription 
remained  valid  and  binding.  But  beyond  this,  if  the  effect  of 
the  release  is  to  rednce  or  impair  the  capital  stock  of  the 
company,  or  if  made  without  the  consent  of  the  remaining 
stockholders,  it  must,  in  order  to  be  valid  or  effective,  be 
authorized  by  some  statutory  authority.  No  such  power  or 
authority  is  given  to  the  directors,  or  to  any  officer  or  agent 
of  the  corporation.  It  is  therefore  ultra  vires/  and  for  this 
reason,  the  subscription  remains  valid  and  binding  notwith- 
standing the  release. 

Laoey,  J.  This  was  a  suit  in  assumpsit  by  the  appellee 
against  the  appellant  to  recover  from  the  latter  the  sum  of 
$1,000  and  interest  on  his  subscription  to  the  capital  stock  of 
the  former,  it  being  a  corporation  organized  for  the  purpose 
of  carrying  on  the  manufacturing  and  sale  of  watches  in  the 
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city  of  Peoria,  with  a  capital  stock  of  $250,000,  consisting 
of  2,500   shares   of  $100  each,  with  a  duration  of  ninety- 
nine  years.     The  subscription  paper  which  was  signed  by 
appellant  bore  date  December  1,1885,  which  he  signed  for  ten 
6hare&     Tliis  subscription   was  preparatory  to  organization, 
which  took  place  in  December,  1885.     There  was  a  trial  by 
the  court,  a  jury  being  waived,  and  finding  and  judgment  for 
ap)iellee  for  $1,120.     Tlie  main  and  chief  error  assigned  and 
relied  upon  by  appellant  for  reversal,  was  the  action  of  the 
court  in  sastaln'ng  appellee's  demurrer  to  his  4th,  5th,  6th, 
7th  and  8th  pleas,  and  in  not  allowing  the  same  defense  set  up 
in  them  to  be  made  on  the  plea  of   the  general  issue.     The 
substance  of  the  special  pleas  is  that  the  agents  of  the  appel- 
lee  prior  to  its  organization  (those  who  were  obtaining  the 
Rubfcription),  pre^^aratory  thereto,  for  the  purpose  of  effecting 
organization,  made  a  secret  agreement  with  one  Johnson  Cole, 
a  subeK^riber  to  the  capital  stock  of  200  shares,  that  he  should 
not  be  called  upon  to  pay  the  amount  of  the  subscription  or 
any  ))art  thereof,  and  that   said  subscription   so  fraudulently 
written  and  signed  was  shown   to  appellant  as  genuine,  and 
he  subscribed  in  faith  of  it,  and  that  the  ap{)el]ee  released  Cole 
from  the  payment  of  any  part  of  his  said  subscription  in  pur- 
suance of  the  agreement,  without  the  payment  of  any  money; 
that  the  release  was  made  of   Cole's  and  other  subscriptions 
without  consideration  to  appellee  and  with  intent  to  give  such 
released  subscribers  an  unfair  advantage.     There  are  other 
points    of  defense   urged   by    the  appellant,  which  will   be 
noticed  hereafter.    The  main  point  of   the  defense  relied  on, 
the  supposed  release  by  the  directors  of  the  subscription,  we 
will    notice  first  and   more  at    large.     Besides    the   errors 
assigned  as  to  the  sustaining  of  the  demurrer  to  the  pleas,  the 
appellant  also  claims  that  the  court  ruled  out  certain  evidence 
offered  by  him  tending  to  show,  and  in  fact  showing,  that  the 
directors  released  as  far  as  was  in  their  power,  the  said  Cole 
from  his  subscription  without  consideration. 

We  will  consider  botli  of '  these  assigned  errors  together  as 
the  supposed  defenses  of  appellant  are  governed  by  the  same 
principle  of  law.     The  appellant,  in  his  brief,  disclaims  any 
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intention  of  insisting  that  any  secret  agreement  to  release,  as 
charged  in  the  plea,  made  by  the  parties  procuring  the  sub- 
scription of  Cole  antecedent  to  or  at  the  time  of  taking  it, 
would  have  the  effect  to  release  his  own.  It  is  admitted 
tliat  such  agreement  would  not  have  that  effect.  It  is  well 
to  make  such  admission,  for  such  is  the  general  tenor  of  all 
the  decisions,  and  the  point  was  expressly  held  in  Melvin  v. 
The  Lamar  Insurance  Co.,  80  111.  446.  That  question  being 
at  rest  we  will  not  further  allude  to  it  in  this  opinion.  The 
next  question  arising  is,  did  the  release  by  the  directors,  so 
far  as  it  could  be  done  by  them,  have  the  effect  to  release  the 
otlier  subscribers  to  the  capital  stock,  not  agreeing  to  such 
release,  the  appellant  among  them,  from  their  subscription. 

It  is  most  strenuously  urged  by  the  appellant  that  it  did, 
and  that  in  law  such  action  of  the  directors  of  a  corporation 
does  have  that  effect.  We  are  referred  to  the  following 
authorities  in  support  of  this  doctrine.  Rutz  v.  The  Esler 
&  Ropiequet  Mfg.  Co.,  3  111.  App.  83,  in  which  the  court  says 
that  "the  courts  of  this  country  with  few  exceptions  have 
held  that  a  release  of  a  portion  of  the  subscribers  to  the  cap- 
ital stock  releases  all  the  subscribers  who  do  not  assent  to  that 
release  or  in  some  way  give  their  sanction  to  it,"  etc.  We  are 
also  cited  to  Bouton  v.  Dement,  123  111.  142;  also  Gelpcke, 
Winslow  &  Co.  V.  Blake,  19  la.  263;  Angell  and  Ames  on 
Corporations,  10th  Ed.,  Sec.  631;  and  P.  <fe  C.  R.  R.  Co.  v. 
McCarty,  32  Pa.  St.  31;  Miller  v.  S.  J.  B.  Asso.,  50  Penn.  St. 
32.  The  case  of  Rutz  v.  The  E.  &  R.  Mfg.  Co.,  3  III.  App., 
supra^  seems  to  support  tlie  claim,  but  we  are  inclined  to  think 
the  learned  judge  who  wrote  the  opinion  has  fallen  into  error 
in  the  statement  he  makes  in  regard  to  the  weight  of  author- 
ities and  also  the  decision.  It  is  not  necessary  for  us  to  go  to 
other  States  and  other  courts  to  find  authority  for  the  doc- 
trine that  the  releasing  of  a  subscription  to  the  capital  stock  of 
a  corporation  without  the  consent  of  the  stockholders  does  not 
release  the  other  subscribers.  We  have  it  in  the  decisions  of 
our  own  Supreme  Court.  In  Melvin  v.  The  Lamar  Ins.  Co., 
80  111.,  suprOf  it  was  expressly  held  that  as  against  any  stock- 
holder not  assenting,  a  subscriber  to  the  capital  stock  could  not 
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bo  released  from  his  subscription  thereto  bj  action  of  the 
dircctoi's  where  such  release  was  made  without  full  payment 
In  the  above  case  one  of  the  stockholders  filed  a  bill  inequity 
to  compel  Cnshnian  &  Hardin  to  refund  certain  money  of 
the  company  withdrawn  by  them  in  pursuance  of  an  agree- 
ment between  them  and  the  directors  without  consent  of  the 
stockholders,  whereby  they  were  released  from  their  subscrip- 
tion to  5,500  shares  of  their  capital  stock,  and  certain  money 
refunded  to  (hem  which  they  had  paid  in  on  their  subscri] - 
tion,  and  the  conrt  held,  that  notwithsbmdins;  snch  release, 
they  must  repay  the  money  and  also  be  compelled  to  occupy 
the  position  of  stockholders  in  reference  to  their  5,500  shares; 
that  the  actic^n  of  the  directors  was  ultra  vires  and  void  as  to 
such  atteinj)te  1  releasa  The  court  in  the  above  case  holds 
that,  "  each  stockholder  has  a  vested  right  in  the  contract  of 
subscription  of  every  other  stockholder,"  citing  Chandler  v. 
Brown,  77  111.  335. 

In  the  decision,  in  making  further  comments,  the  court 
says:  "  Holding,  as  we  do,  that  this  option  to  surrender  these 
shares  of  stock  and  take  back  the  money  and  securities  was 
invalid  and  to  be  disi egavded,  as  a  fraud  against  the  other 
stockholders,  the  transaction  of  the  directors  of  the  company 
in  the  cancellation  of  the  stock  and  in  the  payment  of  the 
money  and  securities,  must  be  held  here  as  of  no  eflFect.  * 
*  *  The  authority  to  collect  and  distribute  does  not  embrace 
the  power  to  release  without  payment.  Tlio  courts  have  sep- 
arately held  that  an  attorney  intrusted  with  a  claim  for  col- 
lection has  no  power  to  discharge  it  without  payment  in  full, 
and  that  to  compromise  a  claim  under  such  circum^^tances 
requires  a  special  authority  from  the  principal.  Nolan  v. 
Jackson,  16  111.  272;  Viking  v.  McClellan,  61  111.  311." 

The  court  cites  the  above  extract  in  regard  to  the  duty  of 
an  attorney  to  his  client  as  being  analogous  to  the  position  of 
the  directors  of  a  corporation  in  respect  to  their  duties  in  the 
collection  of  the  subscription  to  the  capital  stock.  They,  no 
more  than  an  attorney,  can  release  or  give  away  the  assets  of 
the  company.  They  stand  in  the  same  relation.  The  appel- 
lant insists  that  there  is  a  distinction  between  a  stockholder 
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asking  relief  against  the  acts  of  the  directors  in  an  attempted 
release  of  subscription,  and  a  creditor;  that  as  to  the  former 
tiie  directors  represent  them  and  can  release  the  subscription 
without  consideration,  but  as  to  the  latter  they  can  not  with- 
out the  consent  of  the  creditors.  The  case  of  Bouton  v. 
Dement,  123  III.  142,  is  cited  as  a  case  in  point,  where  it  was 
held  that  the  assignee  of  a  corporation  could  not  question  the 
release  of  a  subscription  of  a  certain  party  which  had  been 
fraudulently  made  by  the  directors,  but  that  the  creditors 
might.  As  we  understand  that  decision  it  was  based  on  the 
ground  that  the  stockholder  had  ratified  the  action  of  the  di- 
rectors, and  as  to  the  assignee  of  the  corporation  and  the 
stockholders  the  release  was  binding,  but  not  so  as  to  the 
complaining  creditors.  The  court  in  that  case  holds  this  lan- 
guage: "As  the  transaction  of  the  substitution  of  the  note  of 
Page  in  the  place  of  that  of  Bouton  and  the  cancellation  and 
BuiTender  up  of  Bouton's  note  was  approved  and  ratified  by 
the  directors  and  stockholders  of  the  Empire  Insurance  Com- 
pany of  Wlieaton,  and  the  company  afterward  used  the  Page 
note  and  hypothecated  it  with  a  bank  to  raise  money,  it  is 
insisted  that  the  transaction  was  a  valid  one  and  binding  upon 
the  company.  This  might  be  so  as  to  the  company,  but  yet 
be  otherwise  as  against  creditors.  We  are  of  the  opinion 
that  the  transaction  above  referred  to  was  valid  as  against  the 
insurance  company  but  not  so  as  against  creditors." 

It  will  be  seen,  then,  that  the  release  of  the  insurance  com- 
pany was  put  in  that  case  on  the  ground  that  the  stockholders 
had  ratified  the  release  of  the  subscriptions  to  the  capital 
stock. 

In  the  case  above  cited  of  Melvin  v.  The  Lamar  Ins.  Co.,  80 
111.,  supraj  the  only  relief  sought  was  by  a  stockholder,  on  the 
ground  that  the  release  of  a  subscriber  to  the  capital  stock  by 
the  directors,  without  consideration  and  without  consent  of 
the  stockholders,  was  void,  which  claim  the  court  sustained 
and  gi*anted  the  relief,  holding  the  attempted  release  ultra 
vires.  We  find  abundance  of  authority  for  this  ruling  of  the 
court  in  the  text  books  and  adjudged  cases.  In  Morawetz  on 
Private  Coi-porations,  Sec  117,  we  find  this  passage,  to  wit : 
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^^So  if  the  directors  of  a  corporation  attempt  to  release  a  por- 
tion of  the  shareholders  and  cancel  their  shares,  this  will  not 
discharge  other  shareholders  from  the  obligation  of  their 
contracts,  fur  snch  release  and  cancellation  being  nnanthorized, 
would  not  bind  the  corporation,  and  would  be  whoUj  void." 
The  authorities  cited  in  the  note  in  support  of  the  text  are 
numerous.  Wliittlesy  v.  Frantz,  74  N.  Y.  456;  Jcwett  v. 
Valley  Rjr.  Co.,  34  Ohio  St  p.  601;  Agricultural  College  In. 
Co.  y.  Fitzgerald,  15  Jus.  489;  Compose  Remsbou,  etc.,  Plank 
Road  Co.  V.  Witzel,  21  Barb.  56;  Phillips  v.  Covington 
Bridge  Co.,  2  Mete.  (Ky.)  219,  223;  Macon,  etc.,  R.  R  Co.  v. 
Vasan,  57  Ga.  314;  Litle  v.  O'Brien,  9  Mass.  423. 

We  think  it  would  be  a  dangerous  doctrine  to  hold  that  the 
directors  of  a  private  corporation  could  by  their  wholly 
unauthorized  act  release,  without  the  consent  of  the  stock- 
holders, any  of  its  debts,  and  give  away  its  assets,  and  still 
more  dangerous  and  contrary  to  all  the  rights  of  the  other 
stockholders,  if  by  the  release  of  one  of  its  subscribers  with- 
out consideration,  tliey  could  dissolve  the  corporation  itself; 
for  the  effects  of  such  release  might  be,  that  enough  of  the 
shareholders  would  be  absolved  to  entirely  dissolve  the  corpo- 
ration, to  the  great  detriment  of  other  shareholders.  We 
think  the  law  could  never  sanction  such  a  rule.  It  was  one 
or  two  years  after  the  supposed  release  of  Cole  before  the 
bringing  of  this  suit,  and  hence  before  this  attempt  on  the 
part  of  the  appellant  to  obtain  release  from  his  subscription. 
And  we  are  inclined  to  tliink  that  he  should  be  estopped  now 
from  insisting  on  the  defense  he  makes.  He  should  at  once  or 
within  a  reasonable  time,  have  taken  steps  to  have  his  sub- 
scription canceled,  and  not  wait  and  speculate  on  the  success 
or  non-success  of  the  enterprise.  In  re  London  &  Stafford- 
shire Fire  Ins.  Co.,  reported  in  Chancery  Division  Law  Re- 
ports, 1883,  Vol.  24,  page  194,  it  was  said  a  party  who  claims 
to  be  released  because  of  some  fraud  in  inducing  him  to  be- 
come a  member  of  an  incorporation,  must  claim  his  release 
at  the  soonest  possible  moment,  and  the  burden  o  proof  is  on 
him,  if  much  time  elapses,  to  show  that  he  had  no  notice. 
^'  He  can  not  be  allowed   to  play  fast  and  loose,  and  be  a 
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Btockbolder  if  things  tarn  out  favorable,  and  not  so,  if  unfa- 
vorable." 

Neither  in  the  appellant's  pleas  nor  in  his  offer  to  prove 
the  release  has  any  allegation  or  offer  to  show  that  he  had  no 
notice  of  this  release  of  Cole  in  time  to  have  made  his  elec- 
tion, whether  he  would  be  bound  by  his  subscription  or  not, 
been  made.  ELaving  failed  to  do  so  under  the  authority  of 
the  above  ruling,  he'wonld  be  presumed  to  have  known  about 
the  release  of  Cole  at  the  time  it  was  done,  and  not  having 
taken  any  steps  to  release  himself  from  the  subscription,  be 
bound,  even  if  he  could  have  never  claimed  a  release.  See 
also  authorities  to  the  same  point  Morawetz  on  Private  Cor- 
porations, Sec.  108,  and  cases  cited;  Upton  v.  Trebblecock, 
91  TJ.  S.  45,  and  cases  cited. 

The  appellant  makes  the  point  that  it  was  error  to  compu'^c 
interest  on  his  subscription.  We  think  not.  The  subscri^>  • 
tion  was  a  written  instrument  and  under  our  statute  after  it 
became  duo,  as  the  installments  were  called  for,  such  install- 
ment would  draw  interest.  The  last  and  final  installment  was 
called  for  November  18,  1886,  more  than  two  years  prior  to 
the  date  of  the  judgment  in  June,  1889. 

The  objection  is  made  that  the  directors  are  not  stock- 
holders. We  do  not  understand  that  such  an  objection  as 
that  could  be  made  in  this  case,  and  our  statute  does  not 
require  it,  and  in  the  absence  of  such  requirement  one  not  a 
stockholder  may  be  a  director.  £x  parte  Stock,  N.  J.  Chan. 
73;  Stahl  v.  McDaniol,  21  Ohio  St.  354,  367;  Wright  v.  R. 
R  Co.,  117  Mass.  226;  In  re  Steamboat  Co.,  44  N.  J.  Law, 
529;  Dispatch  Line  v.  Ballamy  Mfg.  Co.,  12  N.  H.  205. 

We  can  not  see  what  the  subscription  paper  has  to  do  with 
this  case;  the  company  has  been  organized  and  received  its 
charter,  and  it  is  not  necessary  to  show  any  subscription  paper, 
to  show  organization.  Besides,  appellant  in  this  action  can 
not  question  the  organization.  Kice  v.  K.  R.  L  <&  A.  R.  R. 
Co.,  21  111.  93;  III.  G.  T.  R.  R.  Co.  v.  Cook,  29  111.  237.  At 
least,  if  the  corporation  is  de  fcusto^  the  burden  is  on  him  to 
rebut  by  showing  want  of  organization. 
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The  objection  raised  that  the  ap()el!ant  h  released  becane^ 
the  api^cUee  accepted  the  subscription  of  C.  M.  and  E.  D. 
Howard  in  the  Fredonia  Watch  Company,  is  not  well  takeu. 
^^  A  subscriber  for  stock  in  a  cori)Oi*ation  can  not  defeat  an 
action  to  collect  such  subscription  by  the  defence  that  the 
directors  or  corporation  itself  have  done  corporate  acts 
which  are  beyond  the  corporate  powers.  There  are  other 
remedies  open  to  the  subscriber."  Cook  on  Stockholders, 
Sec  187;  People  v.  Barnett,  91  111.  422;  People  v.  Logan 
Co.,  63  111.  74.  We  think  the  call  is  snfficient  to  authorize 
recovery.  They  call  for  payment  of  all  subscriptions  except 
that  of  E.  D.  Howard,  trustee  of  the  Fi-edonia  Watch  Com- 
pany, which  had  been  settled  for  in  another  way.  It  had 
bjcn  exchanged  for  the  property  of  the  Fredonia  Watch 
C  >m;>any  with  Howard,  its  trustee,  and  at  least  prima  facie 
Howard  had  already  paid  it 

Seeing  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed, 

C.  B.  Smith,  J.,  dissents.  I  do  not  agree  with  the  reason- 
ing or  conclusion  reached  by  a  majority  of  the  court.  The  con- 
troversy is  between  the  corporation  itself  and  the  defendant. 
No  rights  of  creditors  are  involved.  The  simple  question  as  to 
whether  a  cor{K>ration  can  release  some  of  its  subscribers  to  its 
stock  and  com^iel  others  to  pay,  is  alone  presented  by  this  rec- 
ord. I  hold  they  can  not  The  case  of  Edward  Butz  v.  The 
Esler  &  Ropiequet  Mfg.  Co.,  3  111.  App.  83,  and  the  case  of 
Bouton  v.  Dement  ^t  al.,  123  HI.  142,  are  autiiority  in  point 
against  the  majority  of  the  court  I  think  the  judgment 
ought  to  be  reversed. 
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Plano  Manufacturing  Company 

A.  M.  Parmenter.  .w_» 

Ageneij — Account  Stated  or  Settlement  Sheet — Error—Burden  of  Proof 
— Instrtictions. 

In  aa  action  bron$rht  by  a  mannfactarinff  company  to  recover  from  one 
of  its  afrents  the  price  of  a  machine  received  by  him  and  not  accounted  for 
in  his  settlement  sheet,  where  it  appeared  by  ddfendant*s  own  admission 
that  he  had  received  a  machine  not  reported  in  such  sheet,  the  burden  was 
on  him  to  establish  his  claim  that  he  had  not  received  a  machine  which  teas 
included  in  the  settlement. 

[Opinion  filed  December  16,  1889.] 

Appeal  from  the  Circuit  Court  of  Lee  County  ;  the  Hon. 
T.  M.  Shaw,  Judge,  presiding. 

Mr.  Arthur  Kkithlky,  for  appellant. 
Mr.  John  M.  Tenneey,  for  appellee. 

Upton,  P.  J.  This  suit  began  in  -proceedings  before  a 
justice  to  recover  the  price  of  a  mower  claimed  by  appellant 
to  have  been  shipped  to  and  received  by  the  appellee  under 
the  provision  of  a  written  contract  between  the  parties.  In 
the  trial  before  the  justice  a  judgment  was  rendered  for 
appellee,  from  which  the  suit  was  taken  to  the  Circuit  Court 
by  appeal,  in  which  two  trials  were  had,  each  resulting  in  a 
verdict  for  appellee. 

The  contract  above  referred  to,  so  far  as  material  to  the 
determination  of  the  suit  before  us,  provides  that  apj)ellee  was 
to  receive  the  goods  shipped  him  under  the  contract  by  the 
appellant,  pay  freight  and  charges  thereon,  sell  the  same  and 
furnish  appellant  when  called  upon,  after  the  ensuing  harvest, 
a  full  and  detailed  account  of  the  sales  so  made  iipon  blanks 
to  be  furnished  him  by  appellant. 
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On  October  24, 1885,  Van  Ness,  as  agent  of  appellant,  called 
upon  appe'lce  with  blanks  as  mentioned  in  the  contract  for 
the  purpose  of  a  settlement  for  tlie  business  done  by  appellee 
for  the  season  of  1885.  At  this  interview  appellee  made  the 
statement  of  his  dealings  with  the  appellant,  which  is  set  ont 
in  the  evidence  u{H)n  b^ank.'^  so  furnished  him,  in  which  acconnt 
as  stated  by  him  he  had  received  from  the  appellants  but  three 
mowing  machines,  one  of  which,  as  set  out  in  his  account,  was 
shipped  him  from  Peoria  April  8tli,  one  from  Piano  June  24th 
and  another  from  Piano  on  the  10th  of  July,  1885.  Appellee 
in  accounting  for  the  disposal  of  these  machines  stated  that  he 
had  sold  one  to  Thos.  O^Brien,  one  to  Charles  Baker  and  he 
Iiad  one  on  hand  unsold.  Under  these  circumstances  it  is 
claimed  by  the  appellant  a  settlement  was  made  on  the  basis 
of  this  account  as  stated  by  ap|)e1Iee,  the  agent  relying  upon 
the  truth  thereof.  After  the  same  was  effected  the  account 
as  stated  and  settled  was  by  the  agent  forwarded  to  the  home 
offi.'e,  when  upon  examination  it  was  ascertained  that  the 
appellee  had  ordered  and  received  one  other  machine  not 
accounted  for  in  the  acconnt  stated,  which  machine  was  claimed 
to  have  been  ordered  by  appellee  by  a  telegram  to  one  of 
ap()ellant^8  agents,  D.  M.  Stampf,  at  Avon,  Illinois,  which 
machine  so  ordered  was  shipped  on  or  about  July  2,  1885. 
Appellee  was  on  the  stand  as  a  witness  on  the  trial  below,  and 
there  admitted  that  lie  ordered  the  mowing  machine  by  tele- 
gram of  D.  M.  Stampf,  of  Avon,  as  alleged  against  him,  but  he 
contended  then  and  insisted  in  this  court,  that  he  did  not,  in 
fact,  receive  from  appellant  but  three  mowing  machines  that 
season.  This  of  course  could  not  be  the  fact  conceding  tiio 
correctness  of  the  account  stated.  The  appellee  admitted,  as 
we  have  seen,  tiie  order,  receipt  and  sale  of  the  other  machines 
from  Stampf,  shipped  him  from  Avon  about  July  2,  1885. 
Tlierefore,  if  the  account  slated  was  correct,  and  the  appellee 
had  in  fact  as  he  admitted  received  another  machine  of  the 
ap()ellant8,  through  Stampf,  their  agent  at  Avon,  appellee 
must  bo  indibted  to  he  appellant,  and  it  would  have  been 
entitled  to  a  judgment  in  the  court  below.  It  remained  there- 
fore for  the  ap|)ellee  to  explain  the  acconnt  stated,  as  in  that 
must  have  been  contained  the  error,  if  error  there  was,  to 
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escape  a  judgment  against  him.  Under  these  conditions  of  the 
evidence  in  the  case,  the  appellant  asked  the  court  below  to 
instruct  the  jnry  as  follows : 

*'  The  court  instructs  you  that  the  settlement  sheet  offered 
in  evidence  by  the  plaintiff,  is,  under  the  circumstances  that 
obtain  in  this  case,  presumed  to  be  correct  and  to  contain  no 
recital  of  facts  that  is  not  true,  and  the  defendant,  in  order  to 
di8pi*ove  any  statement  contained  in  said  settlement  sheet, 
must  do  so  by  a  preponderance  of  the  evidence."  Which 
instruction  the  court  refused  to  give,  but  instead  gave  the 
following  instruction  asked  for  on  the  part  of  appellee,  viz.: 
**3d.  If  the  jury  believe  from  the  evidence  that  about 
the  twenty-fourth  day  of  October,  1885,  the  parties  to  this 
suit  met  and  checked  over  their  accounts  together  and  set- 
tled the  matters  between  them  appertaining  to  such  account, 
and  struck  a  balance  at  that  time,  and  then  and  there  agreed 
upon  that  balance  as  the  amount  due  from  one  party  to  the 
other,  then  and  in  that  event,  in  the  absence  of  mistake  or 
fraud,  neither  party  .will  be  allowed  to  go  behind  that  settle- 
ment for  the  purpose  of  increasing  or  diminishing  the  bal- 
ance so  agreed  upon  between  them  at  that  time.  The  burden 
of  the  proof  is  upon  the  plaintiff  in  this  case  to  show  affirm- 
atively such  fraud  or  mistake  if  it  seeks-  to  go  behind  such 
settlement." 

This,  we  think,  was  erroneous  and  would  strongly  tend  to 
mislead  the  jury,  and  we  find  no  other  instruction  in  this  rec- 
ord modifying  the  one  given  upon  the  burden  of  proof.  We 
think  that  the  instruction  asked  by  the  appellant  (number  one) 
was  correct  and  should  have  been  given  as  asked  under  the 
evidence  in  the  case,  and  that  the  court  below  erred  in  its 
refusal. 

The  evidence,  as  disclosed  in  the  record  before  us,  was  quite 
favorable,  as  it  seems  to  us,  to  the  appellant,  and  the  jury 
should  at  least  have  been  accurately  instructed  as  to  the 
burden  of  proof  in  the  conflicting  condition  of  the  evidence. 

For  these  errors  (the  refusal  to  give  proper  and  the  giving 
of  improper  instructions  as  before  indicated)  the  judgment  is 
reversed  and  the  cause  is  remanded. 

Meversed  and  remanded. 
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Stephen  Martin  et  al. 

V. 

Elias  B.  Rhea. 

Partnership — R'firemenf  of  Partner — New  Partnership — Assumption 
of  Liabilities  by  New  Firm — Payments  by  Retiring  Partner — Release  by 
Him  of  New  Firm, 

Upon  suit  broD^ht  by  a  former  member  of  a  defunct  copartnership 
atfainst  a  firm  Rucceeding  it  in  business  and  n&'«umin$(  its  liabilities,  to 
recover  for  ptiyments  made  bj  him  of  certain  liabilities  of  the  old  firm  after 
the  formation  of  the  tiew  one.  this  court  holds  that  by  a  writings  executed 
ffufiAequently  to  the  payments  in  question,  plaintiff  released  the  de- 
fendants  from  liability  upon  cerUin  items  named,  and  that  no  recovery 
cun  be  had  therefor. 

[Opinion  filed  December  16,  1889.] 

Appeal  from  the  Circuit  Court  of  Peoria  County;  the 
Hon.  S.  S.  Page,  Judge,  presiding. 

Mr.  Isaac  C.  Edwards,  for  appellants. 

Messrs.  Wiijjam  'S.  Kbllogg  and  James  A.  Cameron,  for 
appellee. 

Upton,  P.  J.  This  was  an  action  in  assumpsit,  commenced 
to  the  February  term,  1888,  of  the  Peoria  Circuit  Court,  by 
the  appellee  against  Stephen  Martin,  Chas.  O.  Sinalley,  John 
C.  Duncan  and  Chas.  O.  Peters,  as  partners,  etc.  Martin  and 
Peters  only  were  served  with  process.  The  dec'aration  con- 
tained the  common  counts  consolidated.  The  defendants 
served  with  process  pleaded  the  general  issue,  a  plea  denying 
joint  liability  verified  by  affidavit,  and  the  statute  of  frauds. 

The  record  shows  that  some  time  in  the  year  1882  the  firm 
of  "Rhea,  Smalley  &  Co."  was  formed  for  the  pui-pose  of 
dealing  in  agricultural  implements.  That  firm  continued  in 
business  until  the  fall  of  1883,  when  it  was  succeeded  by  the 
firm  of  "  Rhea,  Smalley  &  Bowman."  E.  B.  Rhea,  C.  O. 
Smalley,  W.  R.  Riley  and  Bateman   Bowman  comprised  its 
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members.  This  last  named  fii-m  continued  in  business  until 
Feb.  2,  1885,  when  it  was  succeeded  by  the  firm  of  "  Rhea, 
Smalley  &  Co.,  No.  2,"  Bowman  and  Riley  retiring  and  the 
defendant  Charles  O.  Peters,  becoming  a  member  of  the  new 
tirm.  Some  time  subsequent,  Stephen  Martin  became  a  mem- 
ber of  the  same  firm.  On  the  10th  day  of  March,  1885,  this 
last  named  firm  was  succeeded  by  the  firm  of  ^^  Martin, 
Smalley  &  Co."  composed  of  the  same  persons  as  the  pre- 
ceding firm  with  the  exception,  that  appellee  Rhea  sold  his 
interest  in  said  business  and  firm  to  Tliomas  Martin,  who 
then  became  a  member  thereof.  Wiien  appellee  retired 
from  the  firm  and  sold  his  interest  therein,  the  firm  of  "Rhea, 
Smalley  &  Co."  \ya8  dissolved  and  the  new  firm  of  "Martin, 
Smalley  &  Co."  was  formed.  This  new  firm  took  the  entire 
assets  of  the  old  firm  of  "  Rhea,  Smalley  &  Co."  and  assumed 
its  liabilities  as  shown  by  the  books  of  the  oldfirm^  and  no 
other  or  further  liabilities. 

Tlie  appellee  claims  that  after  his  retirement  from  said  firm 
of  "Rhea,  Smalley  &  Co."  he  paid  out  for  that  firm  on  its  lia- 
bilities, which  the  firm  of  "  Martin,  Smalley  &  Co."  assumed 
and  jigreed  to  pay  as  above  stated,  various  sums  of  money, 
aggiogating  $724.21,  upon  which  he  credits  two  items  aggre- 
gatin^^  $408.33,  leaving  a  claimed  balance  due  him  of  $315.88. 
To  rejover  that  amount  this  suit  was  brought.  A  bill  of 
particulars  was  filed  by  the  appellee  before  the  trial  court 
which  is  as  follows : 

Stephen  Martin  et  al. 

To  Elias  B.  Rhea,  Dr. 

To  judgment  and  costs  for  rent $195  12 

To  another  month's  rent 183  33 

To  note  and  interest  of  Kinsey  &  Mahler. .   189  78 
To  money  paid  to  Cratty  Bros.,  Chicago,  for 

suit  of  replevin  of  a  car  load  of  wagons. .   100  00 
To  attorney's  fees  paid  J.  S.  Lee  in  suit  with 

H.  O.  Collins 15  00 

To  expenses  to  Chicago  to  attend  suit 13  10 

To  interest  on  money  paid  out 27  88 

Total $724  21 
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Credits  as  follows,  to  wit: 

Keceived  of  M.  O.  Collins  for  heating  appar- 
atus in  Collins'  bnilding $226  00 

Collpcted  of  Martin  &  Co.  one  month's  rent  183  33 
Balance  due  said  Kbea 315  88 

Total $724  21 

Daring  the  trial  below,  the  above  bill  of  particalai-s  was 
amended  by  appellee  by  striking  out  the  item  of  $189.78 
charged  for  princijal  and  interest  on  the  "Kinsley  & 
Mahler  "  note,  and  by  further  striking  out  the  item  of  $225, 
of  the  credit  received  by  appellee  from  Mrs.  Collins  in  settle- 
ment for  the  heating  apparatus  in  the  office  of  the  building 
leased  to  the  firm  of  "  Rhea,  Sraalley  &  Bowman,"  thereby 
increasing  appellee's  claim  to  $351. 

The  cause  was  tried  by  a  jury  in  the  court  below  and  a  ver- 
dict returned  for  the  appellee  with  damages  assessed  at 
$351.10,  from  which  at  a  subsequent  term  of  court  was 
remitted  by  appellee  the  sura  of  $63.40.  The  Circuit  Court 
rendered  a  judgment  for  tlie  ap|ielleo  for  $287.70  with  costs, 
from  which  judgment  an  appeal  was  taken  to  this  court. 

The  record  discloses  that  the  building  occupied  by  the  firm 
of  "Martin,  Smalley  &  Co."  at  the  commencement  of  this  suit 
was  held  under  a  lease  oriii^inally  executed  by  Mrs.  Collins  to 
the  before  mentioned  firm  of  "Rhea,  Smalley  &  Bowman." 
At,  or  near  the  time  of  the  execution  of  this  lease,  the  agent  of 
Mrs.  Collins  made  a  verbal  contract  with  the  lessees,  that  a 
steam  heater  should  be  placed  in  the  office  of  the  building  so 
leased  by  ''Kinsley  &  Mahler,"  at  the  cost  of  $350.  For  this 
heater  the  lessees  were  to  execute  their  promissory  notes  to 
"  Kinsley  &  Mahler  "  for  $175  each,  falling  due  respectively 
January  1, 1886,  and  January  1, 1887,  and  as  the  said  notes  fell 
due,  Mrs.  Collins  was  to  allow  "Rhea,  Smalley  &  Bowman"  a 
credit  of  $150  on  each  of  the  notes,  to  be  applied  on  the  lease 
as  payment  of  rent.  This  lease  was  part  of  the  assets  of  the 
firm  of  "  Rhea,  Smalley  &  Co.,"  and  passed  to  appellants  in 
their  purchase  of  such  assets  as  before  stated. 

When  the  first  of  these  notes  matured,  "  Martin,  Smalley  & 
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Co."  paid  it  to  the  payee  thereof,  and  delivered  the  note  with 
money  sufficient  to  pay  the  rent  for  that  month,  $183.33,  to 
the  agent  of  Mrs.  Collins  for  the  rent  due  for  that  month, 
according  to  the  terms  of  the  lease.  Shortly  after  this 
attempted  payment,  Mrs.  Collins  through  her  agent  objected 
to  receiving  the  note  in  part  payment  of  the  rent,  and  refused 
to  apply  $150  npon  the  lease,  or  any  other  sum,  and  repudi- 
ated the  parol  contract  for  the  "  heater  "  and  payment  there- 
for. She  notified  "  Martin,  Sniallev  &  Co."  that  she  should  not 
recognize  them  as  her  tenants  under  the  lease,  and  soon 
thereafter  commenced  a  suit  against  "  Khea,  Smalley  &  Bow- 
man" to  recover  rent  under  the  terms  of  the  lease  to  them. 

In  this  suit  she  recovered  a  judgment,  including  costs, 
for  $195.12,  being  for  the  month's  rent  supposed  previously 
to  have  been  paid  by  "Martin,  Smalley  &  Co."  with  the  Kins- 
ley &  Mahler  notes.  By  the  terms  of  the  lease,  the  lessees 
were  prohibited  from  subletting  the  leased  premises  or  assign- 
ing the  lease  Avithout  the  written  consent  of  the  lessor. 

Some  time  in  the  early  summer  of  1886,  "  Martin,  Smalley 
&  Co.,"  gave  Khea  $183.33  for  another  montli's  rent,  and  he 
paid  it  to  the  agent  of  the  lessor,  the  lessor  still  refusing  to 
recognize  "  Martin,  Smalley  &  Co.,"  as  her  tenants,  or  to 
accept  the  Kinsley  &  Mahler  note,  as  payment  upon  the  rent. 

Under  these  circumstances  the  appellee  obtained  the  Kins- 
Jey  &  Mahler  notes,  and  of  his  own  motion  effected  a  settle- 
ment with  Mrs.  Collins,  by  which  she  permitted  an  assignmeJit 
of  the  lease  to  "  Martin,  Smalley  &  Co.,"  accepted  that  firm 
as  her  tenants,  paid  Ehea  $225  in  discharge  of  all  her  liability 
to  "Ehea,  Smalley  &  Co.,"  or  "Kinsley  &  Mahler"  on  the 
steam  heater  contract,  which,  by  the  original  agreement,  was 
$300,  as  before  shown,  and  having  then  settled  and  adjusted 
all  matters  in  dispute  as  to  the  lease,  and  the  tenancy  of  the 
then  occupants  of  the  leasehold,  as  well  as  the  Kinsley  & 
Mahler  contract  and  notes,  appellee  made  an  assignment  of 
the  lease  to  appellants,  and  executed  and  delivered  to  them 
the  following  contract,  viz. : 
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"  Pkoeia,  AnguBt  24,  1886. 
^^  In  consideration  of  Stephen  Martin,  J.  B.  Duncan  and  C. 
O.  Peters  accepting  the  transfer  of  lease  on  what  is  known  as 
the  Collins-Ballanco  building,  Nos.  916  and  918  South  Wash- 
ington street,  they  were  to  pay  nothing  on  said  lease  or  the 
Bteam  fixtures  therewith  attached,  only  the  actual  rent,  which 
is  one  hundred  and  eighty-three  and  thirty-three  one  hun- 
dredths dollars  per  month  during  the  remaining  term  of  said 
lease." 

(Signed)    ^'  Elias  Babbkb  Khea, 
*'  For  the  firm  of  Khea,  Smalley  &  Bowman." 

We  think  this  release  cuts  out  from  appellee's  claim,  ns 
stated  by  him,  $195.12  for  the  judgments  and  costs  for  the 
rent  of  the  building  in  the  above  release,  paid  in  May,  1886; 
and  the  second  item  in  said  claim  of  $183.33,  paid  for  the 
rent  of  the  store  on  the  lease  from  Mrs.  Collins  prior  to  the 
release  to  appellants  of  August  24,  1886,  above  stated. 

The  third  item  of  $189.78  was  withdrawn  by  appellee  in 
the  court  below  as  improperly  charged,  thus  leaving  two 
small  items  of  the  account  claimed,  aggregating  $28.10,  and 
the  $100  claimed  paid  to  Cratty  Bros.,  the  appellant's  liability 
for  which,  on  the  evidence  in  this  record  it  is  not  necessary 
for  us  to  determine.  The  other  points  made  in  the  case  we 
refrain  from  discussing,  as  the  view  we  have  expressed  must 
result  in  the  reversal  of  the  judgment  of  the  court  below. 
The  judgment  is  reversed  and  cause  remanded  for  such  fur- 
ther action  therein  as  the  parties  may  be  advised. 

lieverned  and  remanded. 


David  R.  Shelton 

V. 

William  O'Riley. 


Prarfice— Verdict— E feet  of  in  Late— Weight  of  Evidence. 

The  verdict  of  a  jury  upon  a  question  of  fact  alone  which  has  been  fairly 
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sulimitted,  must  stand,  althoii{2rh  it  may  appear  to  be  uj^ainst  the  wei&rlit 
of  evidf^nce.  unloRS  it  in  apparent  on  the  face  of  the  record  that  the  jury 
were  acluuted  by  passion  or  prejudice. 

[Opinion  filed  December  16,  1889.] 

Appeal  from  the  Circnit  Court  of  Warren  County;  the 
Hon.  P.  H.  Sanfobd,  Judge,  presiding. 

Messrs.  F.  S.  Mukphy  and  J^mes  W.  Davidson,  for  appel. 
laut. 

Mr.  M.  M.  Lucy,  for  appellea 

Upton,  P.  J.  The  question  in  this  case  is  purely  one  of 
fact,  uninfluenced  by  any  ruling  of  the  trial  court  complained 
of  by  either  party,  and  if  the  evidence  is  suflScient  to  support 
the  verdict,  it  is  conceded  the  judgment  below  must  be 
afHrmed. 

The  facts  presented  by  this  record  are  briefly  these:  On  the 
6th  of  December,  1887,  appellee  purchased  of  appellant  a 
stalk  field  of  about  sixty-five  acres  for  cattle  pasturage,  and 
for  which  he  paid  the  sum  of  $40.  This  field  adjoined  on 
the  north,  the  right  of  way  of  the  Chicago,  California  and 
Santa  Fe  Ry.  Co.,  which  right  of  way  was  then  un fenced,  but 
when  fenced  would  inclose  this  stalk  field  for  a  distance  of 
about  180  rods.  Both  parties  to  this  contract  doubtless  con- 
templated that  the  railway  company  would  build  the  fence 
along  the  right  of  way,  as  it  was  legally  bound  to  do,  and 
assiirances  were  given  the  parties  that  it  would  be  built  in 
November  or  December  of  1887.  Appellee  contended  in  the 
court  below,  and  now  insists,  that  appellant  at  the  time  of  such 
purchase  obligated  himself  to  build  the  fence  along  the  said 
f  right  of  way  within  a  few  weeks  from  the  time  of  such 
purchase,  to  enable  him  to  pasture  his  cattle  therein,  without 
which  the  stalk  field  would  be  of  no  value.  Appellee,  when 
upon  the  stand  as  a  witness,  testified  to  the  facts  before  stated, 
supported  in  whole  or  in  part  by  three  other  witnesses,  as  to 
the  fencing  of  the  field  by  appellant  as  stated  above. 

voi-xxxir  41 
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A|>;>cllant's  tcstl!n.>ny  in  the  court  below  flatly  contradicts 
that  contention  and  is  supported  in  whole  or  in  part  hy  three 
other  witnesses.  The  jury,  as  was  their  right,  accepted  the 
version  of  apjclloe. 

It  may  not  be  improper  for  us  to  remark  that  under  the 
evidence  disclosed  in  this  record  we  shonld  have  been  better 
satisfied  if  th'j  verdict  had  been  given  and  the  judgment  ren- 
dered the  otiier  way.  Yet  it  is  h  rule  of  law,  that  by  a 
verdict  of  a  jury  upon  a  question  of  fact  alone,  when  fairly 
submitted,  the  successful  party  obtains  certain  rights  which 
are  recognized  by  the  law,  and  that  sucli  verdict  must  stand, 
although  it  may  appear  to  be  against  the  weight  of  tlie  evi- 
dence, unless  it  is  apparent  upon  the  face  of  the  record  that 
the  jury  were  actuated  by  passion  or  prejudice.  That  rule  is 
particularly  applicable  in  the  case  at  bar,  since  two  juries  have 
found  upon  the  facts  the  same  way.  Under  the  application 
of  that  rule,  which  is  too  well  established  to  be  disregarded, 
we  feel  constrained  to  afiirm  the  judgment  below,  and  it  is 
aflirmed  accordingly. 

Judgment  afflmied. 


Mary  J.  Thompson  et  al, 

V. 

Charles  H.  Weeks. 

Tnjunefiovis — Right  to  Excavate  Snnd  and  Loam — Contractft — Construe^ 
tioii — Remedtj  at  Law — Equity  Jurisdiction. 

Upon  a  bill  asking  that  defendants  be  enjoined  from  interfering  with  cer- 
tain excavati'-ns,  it  is  held:  That  under  the  contmct  between  the  parti*»8 
the  plaintiff  had  no  right  to  excavate  at  the  controverted  point  without  per- 
mission of  defendants;  that  his  remedy,  if  any,  for  the  defendant's  refussil 
to  allow  him  to  excavate  at  the  desired  point  was  at  law,  and  that  equity 
had  no  jurisdiction  in  the  premises. 

[Ouinion  filed  December  16,  1889.] 
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Ai>PKAL  from  the  Circuit  Court  of  Will  County;  the  Hon. 
DoRANCE  DiBELL,  Judge,  presiding. 

This  was  a  bill  for  an  injunction  filed  in  the  Circuit  Court 
by  appellee  against  appellants  seeking  to  restrain  them  from 
in  any  manner  interferinoj  or  hindering  the  operations  of 
appellee,  or  any  of  his  employes,  in  excavating  and  removing 
sand  and  loam  from  the  farm  of  the  appellants  in  the  town  of 
New  Lenox  and  from  bringing  suits  against  appellee  or  any 
of  his  employes,  civil  or  criminal,  on  account  of  any  supposed 
violation  of  the  law  in  making  such  excavations.  The  writ 
was  temporarily  granted,  but  afterward,  upon  answer,  and  trial 
upon  the  evidence,  the  court  made  the  injunction  perpetual, 
giving  by  the  decree  the  possession  of  the  loam  bank  marked 
in  the  plat  ''C,"  in  the  oat  Held,  to  appellee. 

The  injunction  was  based  upon  a  written  agreement  between 
the  parties  to  the  injunction  suit  and  the  alleged  violation  on 
the  part  of  appellants  of  the  said  agreement.  The  contract 
between  the  parties  by  which  appellee  secured  the  right  to 
remove  loam  and  molding  sand  from  appellant's  farm  is  as 
follows: 

"This  agreement  made  October  6,  1889,  witnesseth  that 
Mary  J.  Thompson  and  J.  M.  Thompson,  lier  husband,  of  tlie 
first  part,  hereby  lease  the  exclusive  privilege  and  right  of 
using  and  removing  for  the  purpose  of  trade  loam  and  mold- 
ing sand  from  their  farm  in  New  Lenox,  Will  county,  Illi- 
nois, for  a  term  of  three  years,  from  the  first  day  of  Decem- 
ber, A.  D.  1886,  to  Charles  II.  Weeks,  upon  the  following 
conditions,  to  wit: 

"First.  That  the  excavations  shall  be  confined  as  near  as 
can  be  (for  the  convenience  of  said  Weeks  and  for  the  well 
being  of  the  farm  and  as  may  be  agreed  upon  from  time  to 
time)  to  the  immediate  neighborhood  of  the  farm  crossing  on 
the  Michigan  Central  Railroad,  where  a  switch  is  now  being 
placed. 

"  Second.  The  surface  soils  shall  be  carefully  spread  over 
the  new  surface  left  after  the  removal  of  the  sand  and  loam, 
and  shall,  at  the  expiration  of  this  lease,  or  upon  the  sur- 
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render  and  cancellation  of  the  same,  leave  the  land  in  j^^ciod 
shape  with  the  banks  leveled  to  a  slope  of  65  degrees. 

"  Third.  That  said  Weeks  shall  pay  said  parties  of  tlie 
first  part  five  cents  per  ton  for  all  loam  and  molding  sand 
removed  from  said  farm,  said  payments  to  be  made  at  the 
end  of  each  and  every  month,  taking  railroad  rates  as  a 
basis  of  settlement 

•'  Fourth.  For  the  first  year  the  said  Weeks  shall  pay  not 
less  tlian  one  hundred  dollars  and  for  every  year  thereafter 
not  less  than  one  hundred  and  fifty  dollars,  although  the 
sand  and  loam  he  may  ship  shall  not  amount  to  that  sum. 

•*  Fifth.  That  said  party  of  the  second  part  shall  use  for 
roadway  in  entering  and  leaving  the  premises  above  described 
a  track  on  the  south  side  of  the  Michigan  Central  Kailroad, 
running  parallel  with  the  said  track,  and  close  to  the  rail- 
road fence  on  the  south  side  of  the  same. 

"Sixth.  The  said  party  of  the  second  part  shall  not  ob- 
struct or  retard  the  passage  of  teams  of  the  party  of  the  first 
part  from  going  or  coming  about  farm  work  on  the  south 
side  of  the  railroad. 

"  Seventh.  That  said  party  of  the  second  part  agrees  to 
be  responsible  for  all  damage  that  may  occur  to  property 
belonging  to  party  of  the  first  part,  growing  out  of  any  neg- 
lect on  his  part  to  keep  fences  and  gates  ]>ro|  erly  secured,  and 
should  any  such  damages  occur  they  shall  be  ascertained  by 
appraisement,  and  paid  by  the  said  Weeks. 

"  Eighth.  That  said  Weeks  may  at  any  time  after  one 
year,  have  the  privilege  of  surrendering  and  canceling  this 
lease  or  contract  if  he  shall  so  desire,  and  should  party  of  the 
second  part  so  surrender  this  lease  before  the  expiration  of 
the  three  years  he  shall  pay  a  land  rent  of  six  dollars  per  acre 
for  land  so  used  that  can  not  be  cultivated  that  season." 

It  appears  that  immediately  after  the  execution  of  the 
agreement,  the  appellee  commenced  operations  by  excavating 
and  shipping  loam  and  sand  from  the  farm  in  accordance  with 
the  agreement  and  continued  operation  until  September  20, 
18S8,  when  he  was  prevented  from  further  proceeding  by  appel- 
lants    Xt  an  expense  of  about  $250  appellee  put  in  a  switch 
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at  the  crossing,  and  began  excavating  for  loam  and  sand  im- 
mediately outside  of  the  railroad  right  of  way,  and  just  west 
of  the  gate  at  the  crossing.  After  having  removed  the  de- 
posits from  about  two  acres,  he  applied  to  appellants  for  per- 
mission to  open  up  another  pit  lying  a  little  to  the  south  of 
the  one  first  worked.  At  first  appellants  objected  to  this,  but 
finally  granted  a  limited  amount  of  loam  and  sand  to  be  taken 
out  there.  According  to  a  map  in  evidence,  the  first  place 
where  work  was  commenced  on  the  land  is  marked  "A,"  and 
the  second  place  "B."  Shortly  before  appellee  filed  his  bill, 
he  discovered  a  place  on  the  farm  where  there  was  a  bank  of 
loam  and  sand  which  he  claimed  was  better  suited  to  his  pur- 
poses and  was  more  profitable  to  work  than  at  the  other  two 
banks.  This  place  was  about  eighty  rods  distant  from  the 
crossing  and  is  marked  "C"  on  the  map.  The  appellee 
claimed  that  there  was  less  stripping  at  this  point,  and  the 
quality  of  the  loam  was  more  suitable  for  some  of  his  particu- 
lar purposes  than  that  obtained  in  pits  "A"  and  *'  B." 

The  appellee  then  applied  to  appellants  for  permission  to 
obtain  what  loam  he  might  need  from  this  newly  discovered 
bank,  "0."  The  appellants,  however,  refused  to  give  their 
consent,  claiming  that  he  had  no  right  there  under  the  con- 
tract, and  they  did  not  desire  the  excavations  to  proceed  at 
that  place. 

The  lot  in  which  the  bank  "C"  was  located  was  inclosed  by 
a  fence  with  openings  as  shown  upon  the  map.  It  had  been 
used  that  season  for  an  oat  field,  and  Weeks,  the  appellee,  had 
never  had  possession  of  any  portion  of  such  field  and  had 
been  given  no  authority  to  enter  such  field.  But  without  any 
further  permission  than  the  contract  gave,  and  against  the 
will  of  appellants,  he  took  possession  of  said  bank  and  com- 
menced plowing  and  scraping  there.  Appellants  ordered  the 
workmen  to  cease  digging  there,  and  to  keep  out  of  such 
field.  The  workmen  refused  to  obey  appellants'  orders, 
claiming  the  right  under  appellee,  who,  they  claimed,  would 
protect  them  in  so  doing.  Thereupon  the  appellant,  John 
M.  Thompson,  caused  the  arrest  of  one  of  the  workmen  by 
the  name  of  Faulson,  upon  the  charge  of  trespass,  under  the 
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Statute.  He  also  caused  tlie  gates  or  opening  into  the 
field  to  be  closed.  Thereupon  and  before  the  trial  of 
tlie  said  Fauison  appellee  filed  the  bill  in  this  case  September 
22,  1888,  and  obtained  the  injunction,  as  above  stated,  and 
aside  from  the  evidence  of  appellee  and  appellant,  there  was 
not  much  evidence  in  the  case  to  8up[X)rt  the  bill. 

The  appellee  contends  that  it  would  be  a  great  and  irrep- 
arable damage  to  be  deprived  of  the  privilege  of  taking  out 
loam  at  the  pit  "  C,"  where  he  claims  the  right  to  take  out  the 
loam  and  sand  under  his  contract. 

Messrs.  C.  W.  Brown  and  Fred  Bennett,  for  appellants. 

Mr.  Egbert  Phelps,  for  appellee. 

Lacey,  J.  We  think  the  court  below  erred  in  holding  that 
the  complainant  had  a  cause  of  acti(»n  and  that  equity  had 
jurisdiction  to  grant  any  relief  whatever.  As  wo  interpret 
the  contract  the  api)ellants  reserved  the  special  right  to  permit 
or  prohibit  any  further  excavation  on  the  premises  except  at 
^^the  immediate  neighborhood  of  the  farm  crossing  and  the 
Michigan  Central  Railroad,"  where  a  switch  was  then  being 
placed.  This  being  so,  the  appellee  had  no  right  to  remove 
and  commence  to  excavate  at  point  **C"  on  the  same  farm 
eighty  rods  distant  from  the  place  fii*st  designated  at  point 
"  A"  without  the  consent  of  appellants.  It  is  contended  by 
appellee  that  the  words  in  the  parenthetical  clause  of  tiie  con- 
tract, to  wit,  "for  the  convenience  of  said  Weeks  and  for  the 
well-being  of  the  farm  and  as  may  be  agreed  upon  from  time 
to  time,"  does  not  give  appellants  the  right  to  arbitrarily  and 
without  reason  refuse  to  allow  other  parts  of  the  farm  to 
be  dug  over  and  the  sand  and  loam  removed  therefrom  other 
than  at  point  '*  A;"  that  if  the  well-being  of  the  farm,  as  a 
matter  of  fact,  is  considered  and  observed  in  the  change  in 
the  place  of  excavation  the  consent  of  the  appellants  njay  be 
dispensed  with  entirely.  We  do  not  so  interpret  the  contract 
The  right  to  refuse  the  change  is  expressly  reserved  by  appel- 
lants in  the  contract. 
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The  words  in  the  first  part  of  the  contract,  which  grants  to 
appellee  the  '*  exclusive  right  of  using  and  reniovingfor  the  pur- 
pose of  trade,  loam  and  sand  from  their  farm  in  New  Lenox,  Will 
county,  111.,  for  a  term  of  three  years,"  do  not,  when  read  with 
the  coupled  conditions,  grant  to  the  appellee  the  privilege  to 
remove  such  material  from  the  entire  farm,  irrespective  of 
the  subsequent  right  of  appellant  to  agree  or  not  to  agree  to 
any  change.  The  first  clause  of  the  contract  is  specific  in 
limiting  the  right  to  change  the  location  of  removing  mate- 
rial to  the  agreement  of  the  parties.  Courts  can  not  make 
new  contracts  for  the  parties,  but  must  leave  it  as  made  by 
them.  But,  even  if  the  contract  should  be  so  in;  er  preted  as  that 
the  appellants  had  no  right  arbitrarily  to  refuse  assent  to  a  change 
of  the  place  of  excavation,  for  the  purpose  of  removing  sand 
and  loam,  so  long  as  the  well-being  of  the  farm  was  observed 
and  considered  in  so  making  the  change,  yet,  we  are  of  opin- 
ion that  a  court  of  equity  would  have  no  jurisdiction  under 
the  facts  as  developed  by  the  bill  and  evidence  to  grant  the 
relief  sought.  If  the  appellee  had  been  refused  the  privilege 
to  make  a  change  of  place  in  his  operations  in  removing  loam 
and  sand  in  violation  of  the  contract,  and  to  his  injury,  he  had 
an  adequate  remedy  at  law,  nor  do  we  see  anything  in 
the  evidence  to  show  that  complete  damages  could  not  be 
recovered  in  a  suit  at  law  in  case  of  a  breach  of  the  con- 
tract by  appellants.  But  it  is  insisted  here  that  this  suit  in 
equity  is  in  the  nature  of  a  bill  to  enforce  a  specific  perform- 
ance of  a  contract  and  therefore  that  the  court  had  equity 
jurisdiction.     Let  us  examine  this  claim  for  a  moment. 

Suppose  the  appellants  had  refused  the  appellee  the  privi- 
lege of  removing  his  operations  from  the  first  location  to  the 
second  one,  and  forbade  him  from  taking  possession  of  any 
other  part  of  the  farm,  and  the  appellee,  instead  of  taking  the 
law  into  his  own  hands,  as  he  did  in  this  case,  and  taking  pos- 
session of  the  desired  spot,  had  filed  his  bill  in  equity,  asking 
strictly  a  specific  performance,  designating  the  place  where 
he  would  compel  the  assent  of  appellants  to  his  work,  alleging 
the  well-being  of  the  farm  was  observed  in  the  new  selection; 
would  it  be  contended  that  a  court  of  equity  could  entertain 
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jTT-^i  i*r  d  .1  f  i.!l  a  eMff<tl  We  think  dearly  not.  Tlie  con- 
tain * -is  Iz.  "ilu.!  T^tT-  k  «:•  ^agne  ind  nncertain  that  no 
^  :^  fe--T7T  :  i  -iiirrtAke  to  enforce  a  S|  ecific  perfonn- 
izir;  -f  :~-  jjr»i  *JL_r-  i^t  =-  a^  • -M  of  e«]iiitT.  at  each  subsequent 
r-fi.-i.'  ':  T  L  Te  jj:its.  -—  ^rL:  l^  cal!i.-d  upon  again  and  again  to 
!•  Ts^*n»*  II  i  t^z.yx  rt. *5 vi^  .e  aaJ  uncertain  as  it  is.  Where 
tI:  *  *  z."— .  r:  «•-  Trlt  !-.•  i-:-  sr^^ifeaVv  perfonned  is  nncertain 
::z  "::^  Terr.-  ^  i^rs  :f  e.-  rr  w:'.  n«jt  undertake  to  decree  its 
'•!rf  m.:  r  ^i.  r.;*:  wlT  Teive  t' e  parties  to  their  remedy  at 
".*T.  I.,  f-.jji  V.  C--:'"vz'.i:i:.  4^5  III.  7S;  Fitzpatrick  v. 
I.izrr.  :  G   =.  4:4:  &>s=e  T.  J  ::es,  73  III.  WS. 

Iz.  .rfrr  •.  -:1  "i  ar  o"veV  c^^'m  to  remove  dirt  at  exca- 
-  ir  *  **0."  tl*  rrir:  n^-t  •-•ri-r  a  ^performance  of  a  portion 
- f  a  ^  zrr . rt  zv  :  isj.-^;-i  -.•  n.  ar.  1  vbich,  if  it  has  any  exist- 
r*-»!*»  AT  1 ',  i?  ::t'T-:zzl  zi  xzli  d"5cu't,  if  not  im|K>ssible,  to 
i    -,-    -^.    r  Srrx'i  E -.  J— ^  Sec  7y3,  note  A;  2  Wheaton, 


^  -J- 


If  tr  >  '  ~  5«  :::  ii?  niTTe  -"ire  t-**  enforce  specific  perform- 
Ari^r*  ::  -.^.  IS  -«■*  L-ie  setr.  a  c  ~n  of  equity  would  not  take 
;:•-"!  •-•::  z^  F^t  ::  Ss  :  >:>:e-I  tlai  it  is  not  a  bill  for  sj^ecific 
T^r*  rmiz*.-*..  r^r  jaes:— .  'tt.  rc-stra*n  a: »je!]ants  from  inter- 
fc^'r^  -:z  a  rise  ^I-rr^  tl;?  a:T<-'-ee  was  on!y  in  the  enjoyment 
.f  1".>  ry  ":?  rri-fr  :l:^  c  'in-M,  and  to  prevent  irrej^wirable 
:^  *:?'-,  We  «.:: -v  t  :r  "nk  il-ii  this  case  comes  within  the 
rr/e  ?•.-::-  ::•!  ::r,  wr.-.n  ::s  5  ''"v^  and  natnre  is  considered. 
Tie  1"  <'"^rr5  nef-sei  a-  :^"o«  the  i^riviieje  under  the  con- 
m.*:  iv  tii*  ivr»o<J5^'-::  of  or  excavate  at  point  *'C"  on  tlie 
fxrr::.  Ii  i~e~  bc^/r-e  a  ■: -es:"«  n  of  fact  to  be  determined  by 
il.e  c-  :r:.  eve:i  -rijr  the  c:::en::on  of  appel'ee,  whether  said 
Tv  ~:  is  v!:e  :1  i;  r  :v  be  w:-rked  under  the  contract,  depend- 
:rjr  t:-^.  IS  wl.::her  i;  cm  be  exoa'-^ated  consistently  with  the 
we.  -Ivr.^  c:  the  farni.  Ai^zK-rants  denT  it  and  refuse  to 
acr^e.  ani  jlv}^  *ee  has  tiken  rv>si»ession  of  it,  or  proposes  to 
vl.'  >»>,  e». utriry  to  ar^re'/jiTits*  wi'\  thus  determining  the  ques- 
t.\ ■::  :n  vi'^yute  for  h'raself,  at  least  temporarily,  and  tying  up 
the  hjLnis  v*f  ariv'Tdnis.  bv  this  in^'anction  suit,  from  interfer- 
h!z  wrth  h'm  in  his  work,  or  by  bringing  suits,  until  a  final 
hearir.::.     Bv  the  tisie  the  cause  woukl  be  heard  the  work 
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would  be  done  at  the  disputed  point,  and  perliajis  irreparable 
damage  cansed  to  the  farm,  and  the  court  may  finally  decide 
that  possession  was  wrongfully  taken.  By  the  time  this  cause 
is  heard  another  and  another  point  may  be  selected,  and  the 
same  process  repeated  till  finally  the  farm  is  ruined,  and  this 
by  the  unwarranted  interference  of  a  court  of  equity. 

What  is  sought  to  be  done  by  this  injunction  and  bill  is,  in 
our  opinion,  farther  from  being  within  the  jurisdiction  of  a 
court  of  equity  than  a  bill  purely  for  specific  performance. 
It  encourages  acts  of  trespass  and  the  taking  the  law  into  his 
own  hands  by  appellee,  by  tying  appellant's  hands  by  injunc- 
tion, while  the  former  takes  execution  of  the  contract  as  he 
interprets  it  at  his  own  will  before  hearing.  Thus,  by  the 
unwarranted  interference  of  a  court  of  equity,  the  appellants 
farm  may  be  irreparably  injured,  which  ought  to  be  a  sufficient 
test  to  show  that  a  court  of  equity  ought  not  to  take  jurisdic- 
tioh,  as  one  of  the  principal  grounds  of  equity  jurisdiction  is 
to  grant  injunctions  to  jTT^v^n^  irreparable  injury,  while  tak- 
ing jurisdiction  in  a  case  like  this  would  be  to  aid  it.  Hence 
it  will  be  seen  that  appellee  by  taking  unwarranted  possession 
of  the  point  "C"  and  excavating  there,  did  not  give  a  court 
of  equity  jurisdiction  where  it  would  not  originally  have  had 
it,  to  enforce  specific  performance.  The  i>olicy  of  the  law  is 
always  to  discourage  parties  from  taking  the  law  into  their 
own  hands,  even  though  it  turns  out  in  the  end  that  such 
party  had  the  right  in  the  case. 

For  these  reasons  we  hold  that  the  court  below  erred  in 
retaining  jurisdiction  and  in  granting  the  relief  sought. 

The  decree  is  reversed  and  the  cause  remanded  with  direc- 
tions to  dismiss  the  bill. 

Reversed  and  remcmded  with  directions. 
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George  W.  Urown 

V. 

*  The  Qalesburg  Pressed  Brick  and  Tile  Company. 

Practice — Stipulation  to  Submit  Cause  to  Particular  Judge — Richt  cf 
Jppeal — Finding  qf  Court — Weight  qf— Practice — Admission  of  Etidence. 

1.  An  appeal  will  He  to  this  court  from  a  judgment  entered  in  an  action 
oF  case  for  alleged  nefrligence,  where  it  is  stipulated  that  a  jury  be  waived, 
that  proof  of  nep1iflr*»nce  be  waived,  that  the  case  be  Bubinitted  to  a  partic- 
ular judtre,  and  that  when  he  nhal!  have  determined  the  coin pensatoiy  dam- 
ages, judgment  shall  be  entered  for  one-half  the  amount  ao  found. 

2.  The  Kime  cons'demtio'i  is  due  to  the  finding  of  the  court,  in  a  trial 
without  a  jury,  upon  a  question  of  fact,  oa  to  the  verdict  of  a  jury,  and  that 
finding  will  not  be  set  aside  unless  manifestly  against  the  weight  of  the 
evidence. 

3.  This  court,  on  appeal  from  a  judf?ment  entered  on  trial  by  the  court, 
will  not  consider  the  question  of  the  admission  of  improper  evidence,  but 
no  propa<itions  of  law  having  been  J^ubniitted  to  the  court,  will  presume 
that  the  court  bciow  determined  the  issues  upon  competent  evidence. 

[Opinion  filed  December  16,  1889.] 

Appeal  fmm  the  Circnit  Court  of  Knox  County;  the  Hon. 
Aethcr  a.  Smith,  Judge,  presiding. 

Mr.  M.  J.  Dougherty,  for  appellant. 

Mr.  J.  A.  McKenzik,  for  appellee. 

Lacet,  J.  This  was  a  suit  brought  by  appellee  against 
appellant  in  an  action  on  the  case  to  recover  damages  accru- 
ing to  tlie  former  by  means  of  the  breaking  of  the  appellant's 
dam  and  the  carrying  off  wood  and  coal  by  water  and  filling 
coal  shaft,  destroying  brick,  kiln  and  machinery,  etc.,  which 
it  alleged  was  occasioned  by  the  carelessness  of  appellant  in 
not  using  the  ])roper  skill  in  constructing  the  dam. 

The  appellant  pleaded  the  general  issue  and  it  was  stipu- 
lated to  waive  a  jury  and  try  tlie  case  before  the  court,  the 
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Hon.  A.  A.  Smith,  Judge,  presiding;  and  appellant  waived 
the  proof  of  ne^ligencj  on  part  of  appellee,  that  is,  it  was 
admitted,  and  it  was  further  stipulated,  that  when  the  judge 
sitting  as  said  court  should  have  determined  such  damap^es, 
wliich  should  be  actual  or  compensatory  only,  judgment  then 
should  be  rendered  for  the, appellee  and  against  appellant  for 
the  one-half  of  the  amount  of  such  damages  established  by  the 
evidence  and  found  by  the  court.  The  nature  of  the  stipula- 
tion was  kept  from  the  knowledge  of  the  judge  until  after  the 
trial  and  the  finding  by  the  court.  The  judge  found  the  dam- 
ages to  be  $2,900,  and  in  accordance  with  the  agreement,  judg- 
ment only  for  $1,450  was  rendered  against  the  appellant. 

The  tirst  question  arising  is  on  the  motion  of  the  appellee 
to  dismiss  the  appeal  for  the  reason  that  the  trial  was  in  the 
nature  of  an  arbitration  and  the  agreement  amounted  to  a  con- 
fession of  judgment  from  which  it  is  insisted  no  appeal  could 
be  taken.  We  think  the  point  is  not  well  taken.  It  was 
essentially  a  trial  by  the  court  and  the  fact  that  it  was  agreed 
that  a  particular  judge  was  to  try  the  case  would  not  change 
the  nature  of  the  proceeding. 

The  right  of  trial  and  appeal  remained  to  appellant  the  same 
as  though  it  had  been  sui)mitted  to  a  jury.  There  was  no 
express  waiver  of  such  right  of  appeal  by  the  terms  of  the 
agreement  and  without  such  waiver  the  parties  to  the  agree- 
ment would  have  all  the  rights  remaining  allowed  by  law. 
Nor  was  the  agreement  to  accept  a  judgment  for  one-half  the 
amount  found  by  the  court  a  confession  of  judgment  for  that 
amount.  The  amount  of  the  judgment  was  fixed  by  the  find- 
ing of  the  judge  and  depended  upon  a  proper  trial  of  the  issue 
by  the  court  to  the  extent  of  one-half,  and  there  was  no  waiver 
of  any  right  to  appeal  by  express  terms  of  the  agreement,  nor 
do  we  think  such  could  be  the  case  by  any  fair  inference. 
Therefore,  the  motion  to  dismiss  the  appeal  must  be  over- 
ruled. 

The  main  point  urged  by  appellant  for  reversal  is  that  the 
finding  of  the  court  was  grossly  against  tlie  weight  of  the  evi- 
dence. The  items  of  loss  are  the  loss  of  twelve  cords  of  wood, 
damages  to  tire  brick  kilns  and  to  brick  already  burned  and  to 
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a  large  amount  of  coal  wasiied  away  by  the  ilood  caused  by 
the  breaking  of  the  dam,  and  damages  to  four  brick  kilns  and 
to  time  and  labor  caused  by  the  overflow,  aggregating  as 
claimed  by  a)>)X3llee  the  sum  of  $4,427.24^.  But  the  court 
found  from  the  evidence  the  sum  of  damages  to  be  only  $2,900. 
Tlie  evidence  is  very  voluminous  and  contradictory  and  we 
Iiave  examined  it  carefully  with  a  view  of  arriving  at  a  just 
ctmclnsion.  S|)ace  and  time  foibids  us  giving  in  detail  the 
results  of  our  examination  and  a  full  canvass  of  the  evidence. 
We  will  say  generally  that  there  appears  to  be  sufficient  evi- 
dence u|K)n  which  the  court  below  could  base  the  finding  and 
judgment.  It  did  not  take  the  highest  amount  as  an  estimate 
of  the  damages  shown  by  appellee's  witnoises  nor  the  lowest 
amonnt  testified  to  by  appellant's  witnesses,  but  seemed  to 
weigh  the  matter  impartially  so  far  as  we  are  able  to  judge. 
The  same  consideration  must  be  given  in  favor  of  the  finding 
of  the  court  where  the  court  tries  the  case  as  where  it  is  tried 
by  a  jury.  And  unless  the  finding  is  manifestly  against  the 
weight  of  the  evidence  the  finding  will  not  be  disturbed  and 
we  are  unable  to  say  that  such  is  the  case  here. 

Tlie  point  made  that  the  court  erred  in  admitting  certain 
testimony  against  appellant's  objection,  we  think  can  not  be 
availed  of  in  this  court,  even  if  it  was  error,  which  we  will 
not  stop  to  inquire.  There  were  no  propositions  of  law  sub- 
mitted to  the  court  by  ap|)ellant  and  without  such  we  must 
suppose  the  court  did  not  err  in  giving  weight  to  improper 
evidence.  Although  the  evidence  may  have  been  improperly 
admitted,  we  will  presume  the  court  only  decided  the  case  on 
the  legal  testimony. 

Seeing  no  error  admitted  by  the  court  against  the  appel- 
lant, the  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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Mary  T.  Owens  et  al. 

V. 

Guy  Stapp,  Receiver,  etc. 
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Banhff — Fraudulent  Acts  of  Cashier  of  National  Bank — Acts  dltra 
Vires — Acceptance  htf  Bank  of  Benefits — Can  Not  Escape  Liabilities — 
Interest  on  Overdrafts. 

1.  A  bink  Khould  not  be  allowed  interest  on  overdrafts  of  a  depositor. 

2.  The  evidence  in  the  case  at  biir  shows  that  the  acts  of  the  cashier  wer( 
intended  by  the  parties  to  be  in  his  official  and  not  in  bis  individu..' 
capacity. 

3.  Acts  of  a  cashier  of  a  bank,  in  behalf  of  the  bink,  not  criminal  n<i 
contrary  to  public  policy,  thouirh  not  strictly  within  the  powers  of  the  bank, 
done  in  the  course  of  a  transaction  which  has  l>een  executed  in  whole  or  ii 
part,  can  not  be  so  repudiated  by  the  bank  that  it  should  enjoy  the  benefiu 
and  escape  the  liabilities  of  the  transaction. 

[Opiuion  filed  December  16,  1889.] 

In  error  to  the  Circuit  Court  of  Warren  County;  tUo 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Porter  &  Macdill,  for  plaintiffs  in  error. 

Messrs.  Kirkpatriok  &  Alexander  and  B.  J.  Obier,  for 
defendant  in  error. 


Upton,  P.  J.  This  was  a  bill  in  equity  bronglit  by  plaint- 
iffs in  error  to  the  Circuit  Court  of  Warren  County,  against 
defendants  in  error,  in  which  is  prayed  special  and  general 
relief,  ui)ori  the  following  facts,  which  are  in  substance  set 
forth  in  the  bill. 

Tlie  First  I^ational  Bank  of  Monmouth,  Illinois,  was  duly 
organized  under  the  act  of  Congress  know  as  the  "  National 
Banking  Act."  B.  T.  O.  Hubbard  was  its  cashier  duly 
appointed.  James  F.  Owens,  husband  of  Mary  T.  Owens, 
was  indebted  to  various  persons,  and  on  the  21::.t  of  May,  1880, 
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; '  ■     •:   •  r  *.":c  •'    '*i'XTrL  ♦•f  a  ««?iircc  fr^m  whence  he 

^  1.  :  .  ^.z  I  :'  i— ^  •  ,  w'.'JL  wr::ch  to  IiiiTiiate  tliat  in- 
I-  --:.:-•=-.  H:  ■  urL  '*  rL-l'rr.a-Tt'iig^  for  tLe  bant  offered 
T  ii^ii  '  'i  :zL  '^i  111-  r:i  '  0:1  fr-=a  tLe  bank,  and  the  offer 
•vLfr  I-—-  ■'-:.:  r  *»!:  nIi  v^^iscs  execs  red  three  n«>tes  pav- 
i  1  "■  Z  .  LrL  rji  fr  $1.  • »'.  ar>i  two  for  *7'>-»  each,  all 
!:••  iz-i  .-*  •*  n  tl."re  t^ats  frr-m  dite.  with  interest  at 
-J."    •t-   -r-ii     T     rc'!':**-  rLr-se  r  ■  res  Owen*  and  his  wife, 

-.  n    -Zr  n   fr~  '•.  J    ^el  :i  x  zzf  rz^i^e  n:->n  the  real  estate 

:  -_i    V  --.     T^ti    z."  j-f-^  15  n  b»_-car3e  dae  np<'»n  this  loan 
vii^     .  .     '     'Fri-  T.  H-'  '..:ri  in  eioli  Tear  at  tlie  bank. 

'*.-  -7  -■  .  l?*-\  -Tiss.  F-  <>«-er-^ ELI ie  a  further  Wn  of  the 
^1.1-i:  "1-  :^:  1*  -l-'  .r.  -if  tie  >i:n  of  ?->•»,  due  in  nineij 
::.^-w  i.:-:  :  >  x  **.  Xi-j  T-  j  'ne-f  :n  a  note  pajaVe  to  the 
:^.i:  -„  •-  r.  S  -n-f  :  ^•^  iV-r  F^':>r:ianr  L  l^'irS.  this  in- 
; :     -  .  :--r  .•:  i^     L<  I  :•*•  •^^-tr=^^  WIS  in  nccd  of  more  monev, 

.  i^  -—f--^:-:   :  r  ■:i---»f"t.  ird  was  infvrmed  b_v   Hubbard 
"-..:.•:    .. :  c  !»-/  i  V  i  :.'.r*e  =. .  rjrf  j-'^en  for  the  §2,4*X>  loan 

:  U.'  i".  I'T^  .  iZ'i  v-i:'":  w:-::' i  be  wil'ing  and  was  desirous 
r    rii-r  *":..":  -  az  i'-  1   tie  saize  se«.'":r:tT  as  then  held  for 

m 

"._■;  :  ■  .7  f  5^1'  rl-"-  I:  wi5  r jnecJ  that  the  bank  shonld 
I...  i-  I  :i-  v-  '•  .1  :f-r  *  ♦■  :.  Oxe-i*^  :!.,? ni«"^neT  to  be  applied 
r  "_•  si*  ^  !-•":  ■"*  -f  tie  =?.:*?  aec:ired  bj  the  mort»»age  of 
?C.'  II.  I'^^  *  I":  .  i.'>"::z-Ji»  m.-ths  interest  thereon,  and  in 
-vi--!-.""  T  ::  "If  ?->  n-'te;  easce!  all  these  notes  and 
r;---:^  .  r  t."  :  '^y  .«=  t  •-•i--:z^:  cnz^fl  ai:i  release  of  record  the 
r  :*^ -cf  'i  3^^ J  il^t.  i^.-i  ca-se  to  be  placed  of  record  the 
"-•:  V  r  '  '•"^•^  t.  5nv'  *r-2  sii  list  'm3,  and  place  the  balance 
.:  * ' :  f  "•  '  .  rf  V L  -  -^  irt-er  ni-k'ng  sneh  payments^  to  the 
^.-•:  :  .:  'ls.  F.  Vrf^s  :-  tie  bvks  of  the  bank. 

•..  >  -^ .  ,^..,.  --•  -•  -^  -^^-.  n^rtln-ed  a^rreement,  plaintiffs  in 

i'--  r  ;: .  *:  "•:  :  t  n  :e?^  re-irin^  Aite  February  1,  1SS4^ 
-  /  •  /  1  ;  -^  r>:  t:  tr>  :-  --h  ii'e  to  Ku^bord (cashier),  together 
^  .-.  ^  ..  --^.  ^:  t:  r*:-:  "r^  tie  sir::e,  'which  notes  bore  inter- 
t<:  St  i  ,:  t  tr  ^£-t  :er  an::-m,  !>:th  Owens  and  his  wife 
'  r  "c  vr  '-  ^  f:\x"  :  :::  tlereof/i  on  the  land  of  the  wife, 
X  *\:  :*  c  >av.:e  5^v"-r::j  wll^b  had  been  agreed  npon,  and 
..rv.:  tie  sur.:^  so  exeoctei  to  it$  cashier  at  the  bank. 


Sfcond  District — May  Term,  1889.        Goo 

-■I  I  ■  !!■    ■  I     I  ■  ■   r  1  I  I  11  ■  I    ■    ■  -  -         -  -  ■        -L  _   ■. 

Owens  V.  Stapp. 

Wlien  these  notes  and  mortgage  were  delivered,  Iliibbard  in- 
formed plaintiffs  in  error,  that  he  could  not  com])lete  the 
matter  at  tliat  time,  by  the  delivery  and  cancellation  of  the 
notes  of  date  of  May  21,  1S80,  for  the  reason,  as  lie  then 
stated,  that  one  of  the  notes  was  not  then  in  the  bank,  but 
would  be  in  a  few  days,  and  then  the  whole  matter  should  be 
closed  up  and  completed  as  had  been  a<(reed.  To  obviate  all 
trouble  to  plaintiffs  in  error  by  this  delay,  it  was  ag/eed  that 
Jas.  F.  Owens  might  draw  ciiecks  on  the  bank  the  same  as  if 
such  balance  had  been  ascertained  and  placed  to  the  credit  of 
plaintiffs  in  error,  and  when  the  note  was  returned,  he,  Hul)- 
bard,  would  ascertain  the  exact  balance  and  complete  tiie 
agreement  by  giving  the  credit  on  the  books  of  the  bank, 
cancel  and  deliver  the  old  notes  of  May  21,  1880,  release  the 
mortgage  given  to  secure  the  same,  and  deliver  said  canceled 
and  released  notes  and  mortgage,  together  witli  the  $280  note 
to  Jas.  F.  Owens,  as  he  had  previously  agreed  to  do.  These 
notes  were  never  delivered,  nor  the  old  mortgage  released, 
nor  the  credit  given  on  the  books  of  the  bank,  and  but  one 
of  the  notes  taken  up  and  canceled,  as  hereafter  stated. 

Not  one  of  the  notes  of  May  21,  1880,  were,  at  the  time  of 
making  the  before  mentioned  agreements,  in  possession  of  the 
bank.  Its  cashier,  Hubbard,  had  taken  those  notes  before  that 
time,  and  sold  and  transferred  the  same  to  certain  custo  ners  of 
the  bank — the  note  of  $1,000  to  one  William  P.  Pressley,  one 
for  8700  to  a  Miss  French,  and  the  other  one  for  $700  to  one 
Cyrus  Atwood,  all  of  which  was  unknown  to  the  directors  of 
the  bank,  or  the  plaintiffs  in  error. 

In  the  performance  of  the  a^rcement,however,  Hubbard,  on 
or  about  February  6,  1 884,  negotiated  two  of  the  new  notes 
of  date  February  1st,  one  for  $1,000  and  the  one  for  $500,  to 
thesame  William  P.  Pressley,  Avho  then  held  the  81,000  of  May 
21,  1880,  taking  up  and  canceling  the  $1,000  note  of  May  21, 
1880,  and  on  the  8th  of  February,  1884,  Hubbard  assigned  one 
other  of  the  $1,000  new  notes,  dated  February  1, 1884,  to  one 
David  Haley,  in  consideration  of  $1,000,  which  the  bank 
owed  Haley  on  certificates  of  deposit  issued  by  the  bank. 
Pressley  paid  Hubbard,  for  the  bank,  for  the  two  notes  pur- 
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chased  as  above  stated*  bT  bis  check  on  the  bank  for  the  dififcr- 
enoe  betW'-en  the  note  then  held  bj  him  of  $i,lK)Oy  of  date 
Maj  2L  l^N.*,  and  interest  tliercon  for  about  nine  months, 
and  the  $l,5*Ai,  bein^  the  fac3  of  the  two  notes  purchased  by 
Pre<s!ev«  the  amount  of  such  check  being  $443.78,  and  the 
ci^hier,  Hiiobard^  allowed  James  F.  Owens  to  draw  on  the  bank 
from  February  6«  1SS4,  under  said  agreement,  to  March  5, 
1^^4,  ab»ut  ^5r;3.14. 

In  tlut  c«.>cJ:i:un  matters  remained,  with  one  note  of  $1,000, 
of  date  May  21,  l^^'-\  taken  up  and  canceled,  and  one  of  the 
$IJ^• »  nt^tes  of  date  February  l,'lSS4,  and  the  mortgage,  in 
}>os5essiun  of  the  bank  fthe  note  not  indorsed),  the  old  mort- 
gage of  Mav  21,  ISSO,  then  and  still  uncanceled,  and  the  new 
one  unrecorded,  until  April  5,  1SS4,  when  the  directors  of 
the  bank,  learning  of  the  fraudulent  acts  and  defalcation 
of  its  cii^hier,  llnbbard,  took  control  of  its  affairs  from  the 
hands  of  its  cashier,  Hubltard,  who  before  that  time  had  been 
in  almost  ^xc'u^ive  Control  thereof — iV.aced  the  same  in  the 
custody  of  John  Carr,  one  of  its  directors,  and  on  the  8th  of 
April,  1S>4,  tlie  bank  closed  its  doors,  went  into  liquidation, 
and  defendant  in  error — Gnv  Stapp — was  appointed  its  re- 
ceiver, unJjr  and  pursuant  to  the  proyisions  of  the  above 
men  t  lone  J  banking  act.  In  the  meantime,  Carr,  acting  for 
the  bank  and  before  it  ceased  its  business  as  a  bank,  placed  the 
mortgaire  of  date  February  1,  lSS-1,  on  record,  while  the 
notes  for  $7u(>  eacli,  in  the  hands  of  Atwood  and  French, 
were  ontstandini;,  and  while  the  note  for  $280  was  in  the 
possessii.»n  of  the  bank  nncanceled,  and  no  credit  given  upon  the 
boi'ksof  the  bank  to  Owens,  as  had  been  agreed, and  the  books 
of  the  bank  showed  overdrafts  against  Owens  of  $512.04. 
The  plaintitis  in  error  admit  in  their  bill  of  complaint,  that 
Pressley,  Atwood,  French  and  Ilalej  hold  as  innocent  pur- 
chasers for  value,  notes  securetl  on  the  lands  of  Marj  P. 
Owens,  amounting  in  the  aggregAte  to  the  sum  of  $3,900  as 
principal:  ask  relief  against  the  bank  for  the  wrongful  acts  of 
its  cashier  and  director,  Carr;  praj  that  the  note  for  $280  and 
the  overdrafts  for  $512.04  l)e  canceled,  and  seek  a  decree 
ac^inst  the.  bank  for  the  excess  over  $3,500  (evidenced  by  the 
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note  held  by  Pressley,  Atwood,  French  and  Haley  as  before 
stated,  against  the  lands  of  Mary  T.  Owene),  aud  that  the 
$1,000  note,  of  date  February  1,  1884,  not  negotiated,  be 
surrendered,  and  for  general  relief. 

Defendant  in  error,  Guy  Stapp,  as  receiver,  answei's,  denying 
the  allegations  of  the  bill,  and  filed  his  cross-bill,  claiming  that 
tlie  bank  held  the  $1,000  note  of  February  1,  1884,  with  the 
mortgage  of  same  date,  as  collateral  security  for  the  note  of 
$280,  date  October  30th,  and  the  overdrafts  of  J.  F.  Owens 
amounting  to  $512.04;  made  Pressley,  Atwood,  French  and 
Haley  defendants,  and  prayed  for  foreclosure  of  the  mortgage 
of  February  1,  1884.  Answers  to  cross  bill  and  replications 
were  duly  filed,  the  proofs  taken  and  heard,  and  the  court 
below  denied  the  relief  sought  in  the  original  bill,  except  to 
decree  that  the  defendant  in  error,  Guy  Stapp,  should  cancel 
and  surrender  the  $1,000  note  of  date  February  1,  1884. 

On  the  cross-bill  the  court  held,  that  the  note  of  $280  of 
October  30th,  was  still  due  and  unpaid,  and  also  the  overdrafts 
were  due  and  not  paid,  and  rendered  a  decree  in  favor  of 
Guy  Stapp,  as  such  receiver,  against  Mary  T.  Owens  and  James 
F.  Owens  jointly,  for  the  amount  of  the  $280  note  and  interest, 
aggregating  $377.37. 

And  the  court  below  also  rendered  a  decree  against 
James  F.  Owens  individually  for  the  amount  of  such  over- 
drafts and  interests  thereon  in  the  sum  of  $640.04  and  refused 
other  relief.  To  this  decree  both  parties  excepted  aud  have 
assigned  errors  of  record. 

In  this  decree  we  think  the  court  below  erred.  Interest 
nnder  our  statute  can  only  be  allowed  by  agreement  of  the 
j^arties,  on  written  instruments,  or  on  an  account  stated  and 
agreed  upon  between  the  parties,  in  the  class  of  cases  now 
before  us,  and  not  otherwise;  and  the  court  was  in  error  in 
allowing  interest  on  the  amount  claimed  for  the  overdrafts  as 
appeared  upon  the  books  of  the  bank. 

That  court  also  erred  in  our  judgment  in  holding  that  the 
sevei'al  transactions  hereinbefore  stated  witli  B.  T.  O.  Hub- 
bard as  the  cashier  of  the  bank  were  the  individual  transac- 
tions of  Hubbard,  for  which  the  bank  was  not  liable,  and  also 
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erred  in  hoMing  that  soch  transactions  between  Hubbard,  in 
behalf  of  the  bank,  even  if  done  in  its  behalf  with  the  plaintiffs 
in  error,  were  ultra  vires  to  the  extent  claimed. 

We  think  the  evidence  sufficiently  shows  that  the  entire 
transactions  between  James  F.  Owens  and  Hubbard  were  all 
dune  and  transacted  in  behalf  and  for  tlie  benefit  of  the  bank 
and  were  so  understood  and  intended  at  the  time,  both  on  the 
part  of  the  cat^liier,  Hubbard,  and  Owens,  and  was  in  no  wav 
the  |>ers<>na1  business  of  Hubbard  or  one  in  which  he  was  in 
an  J  manner  personally  lawfully  interested.  The  note  for 
$1,<.M»0,  of  date  February  1,  lSS4r,  then  unsold,  was  found 
am<mg  the  other  )>apersand  assets  of  the  bank.  To  this  note 
was  attached  a  memorandum  which  manifested  beyond  cavil 
that  it  was  an  afifair  of  the  bank,  and  not  that  of  Hubbard  per- 
sonally. This  memorandum,  which  is  in  the  handwriting  of 
Hubbard,  shows  the  accounts  in  the  l>ank  of  this  transaction; 
the  overdraft  of  ^12.04  from  the  81,000,  received  from  the 
sale  of  the  note  to  Haley,  left  the  sum  of  ^S7.96  as  therein 
f^tatedp  if  that  had  been  charged  to  the  bank  as  it  should  have 
been  on  the  bank  books.  It  is  not  pretended  that  Hubbard 
kept  any  private  books  of  account  in  other  transactions  of  like 
character,  while  acting  as  such  cashier,  of  which  there  were 
other:>.  It  was  done  for  the  benefit  of  the  bank  and  not  for 
himself,  and  this  memorandum,  with  the  other  circumstances 
in  the  case,  are  conclnsire  in  our  judgment  that  such  was  the 
intention.  It  is  further  manifested  by  the  way  the  business 
was  transacted  in  the  fact  of  aHowing  an  overdraft  to  the 
amount  of  $512,  with  no  credit  on  the  books  or  security  to  the 
bank  therefor. 

It  is  urged  here,  as  a  complete  answer  to  all  the  facts  and 
circumstances  (to  some  of  which  we  have  above  alluded)  that 
such  transactions  were  not  within  the  powers  of  the  bank, 
under  its  charter.  This,  if  conceded  to  be  strictly  true  in  a 
technical  sense,  does  not  bar  the  relief  sought ;  for  the  trans- 
actions in  the  ease  at  bar,  as  shown  by  the  record,  were  not 
criminal  nor  against  public  policy,  and  when  once  executed  in 
whole  or  in  part  as  in  this  case^  the  bank  can  not  repudiate 
the  transaction,  hold  and  enjoy  the  benefitB,  and  escape  the 
liabilities. 
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The  note  was  made  to  Hubbard,  no  doubt  as  cashier — 
though  that  designation  does  not  appear — sold,  and  the  money 
from  Haley  and  Pressley  received  by  and  for  the  benefit  of 
the  bank.  The  bank  must  account  for  it — in  equity  and  good 
conscience  it  should — and  we  see  no  legal  obstacle  to  its  being 
compelled  so  to  do,  at  least  to  the  extent  that  the  agreement 
had  been  executed.  Had  the  agreement  been  unperformed 
on  ^  the  part  of  the  bank,  while  it  remained  executory,  the 
principle  of  ^^ ultra  vires^^  might  apply,  perhaps,  but  which 
need  not  be  determined  here.  First  Nat.  Bk.  of  Monmouth 
Y.  Brooks,  22  111.  App.  23S,  and  cases  cited  therein;  Ohio  and 
Min.  Ky.  Co.  v.  McCarty,  6  Otto  (U.  S.),  258;  Darst  v.  Gale, 
83  111.  141;  Bradley  v.  Ballard,  55  III.  413;  Ward  v.  Johnson, 
95  III.  240;  65  Ilh  458-60;  N.  W.  Bk.  v.  Matthews,  8  Otto 
(U.  S.),  621;  Fortin  v.  Nat.  Bk.,  112  U.  S.  439;  K  Bk.  v. 
Whitney,  103  TJ.  8.  99. 

Thus  it  appears,  that  while  Hubbard  managed  tlie  aCFairs  of 
the  bank,  he  proceeded  in  the  performance  of  the  agreement 
under  which  Owens  delivered  to  the  bank  these  notes  and 
mortgage  for  $3,500  as  before  stated,  to  take  np  and  cancel 
the  $1,000  note  in  Pressley's  hands  of  date  of  May  21,  1880, 
and  substituted  in  lieu  thereof  one  of  the  new  notes,  date 
February  1,  1884,  for  $1,000,  and  had  sold  to  Pressley  one 
ot*  the  new  series  of  notes  for  $500  of  the  same  date,  and  one 
other  of  this  new  series  to  Haley  for  $1,000,  aggregating  the 
sum  of  $2,500,  leaving  in  the  bank  the  other  one  of  this  new 
series  of  notes  for  the  sum  of  $1,000,  undisposed  of — and  he 
had  allowed  James  F.  Owens  to  check  out  (or  overdraw)  from 
the  bank  $512.04  as  shown  by  its  books. 

So  far  the  original  contract  with  plaintiffs  in  error  was 
completed,  when,  on  the  8th  day  of  April,  1884,  the  cashier 
was  relieved  of  his  duties  at  the  bank,  the  directors  took 
charge  of  its  affairs  and  filed  the  new  mortgage  dated  February 
1, 1884,  for  record,  and  the  same  was  thereafter  recorded;  the 
bank  holding  the  remaining  $1,000  note  of  plaintiffs  in  error, 
refused  to  surrender  it,  and  claimed  to  hold  it  by  right  of  some 
agreement  between  the  makere  thereof  and  the  bank,  by 
which  such  note  became,  and  was  of  right  held  as  collateral 
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secnritj  fur  the  overdraft  of  $512.04  (to  snbf^tantiate  which 
claim  there  is  no  evidence  in  this  record),  and  refused  to  carry 
out  the  original  contract.  After  the  bank  went  into  liquida- 
tion and  the  defendant  in  error,  Guv  Stapp,  took  charge  of  its 
affairs,  this  claim  of  the  bank,  as  before  stated,  was  bj  him 
made  and  rc-as^crted  in  his  cross-bill  filed  herein.  Whj  then« 
should  not  the  bank  be  charged  with  this  contract  made  by 
its  cashier,  so  far  as  it  has  received  the  benetits  tliereof,  or 
has  ratified  it,  either  in  whole  or  in  part  ?  Clearly,  Ilubbard, 
as  cashier,  has  authority  to  bind  the  bank  in  making  the 
agreement  for  the  loan  of  the  $3,500  in  money  to  plaintiffs 
in  error,  and  that  the  bank  can  not  now  repudiate  that  con- 
tract and  keep  its  fruits,  seem^  equally  clear.  Railway  Co. 
V.  McCarthy,  6  Otto  (U.  S.),  25S;  Twin  Lick  Oil  Co.  v.  Mae- 
bury,  1  Otto  (U.  S.),  587;  Fleckner  v.  U.  S.  Bank,  8  Wheaton 
(U.  S.)  ,357;  Mcchs.  Bk.  of  Alexandria  v.  Bk.  of  Columbia,  6 
Wlieat  326;  Bk.  of  U.  S.  v.  Dandridge,  12  Wheat.  U.  S.  64; 
Casey  v.  Society  Credit,  2  Woods,  77,  and  Thompson  N.  B. 
Cases,  293. 

Where  a  corporation  is  acting  within  the  scope  and  purposes 
of  its  organization,  all  parol  contracts  made  by  its  authorized 
agents  are  held  as  express  promises  of  such  corporation,  and 
the  benefits  arising  therefrom  or  conferred  thereby  raiso 
implied  promises  and  legal  obligations,  for  the  enforcement  of 
which  an  action  lies  against  such  corporation.  Bank  of 
Columbia  v.  Patterson,  7  Cranch.  (U.  S.)  299;  5  Wheat.,  supra^ 
326;  8  Wheat.,  supra^  338;  Bk.  of  Mctrofwlis  v.  Gultbhlick, 
14  Pet.  (U.  S.)  19;  Gottpeid  v.  Miller,  104  U.  S.  521. 

To  apply  the  doctrine  of  ^^ult7*a  vires  ^^  to  the  case  at  bar, 
tlierefore,  would  work  a  legal  wrong,  which,  as  we  have  seen, 
is  not  allowed,  and  should  not  be.  By  the  negotiation  and 
sale  of  the  Owen  notes  by  its  cashier,  Hubbard,  indebtedness 
of  the  bank  has  been  paid  to  the  amount  of  nearly  $1,500, 
and  the  bank  is  now  indebted  to  Mary  T.  Owens  (whose  prop- 
erty was  pledged  for  the  payment  of  the  $3,500  loan  as  well 
as  the  previous  loan  of  $2,400),  and  it  should  account  to  her 
for  the  amount  of  that  indebtedness,  or  to  the  extent  of  what- 
ever amount  was  so  paid  by  her  securities. 
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In  the  view  we  take  of  this  case  under  the  evidence,  ap 
already  indicated,  the  court  below  should  have  dismissed  the 
cross-bill  of  Guy  Stapp,  receiver,  etc.,  for  want  of  equity, 
and  have  granted  the  relief  to  plaintiffs  in  error,  sought  by 
the  original  bill  of  complaint,  as  follows : 

First.  Order  and  decree  that  the  note  of  $1,000,  dated 
May  21,  1880,  now  canceled  and  held  by  the  receiver,  bo 
delivered  plaintiffs  in  error.  Second.  Charge  the  bank  with 
the  amount  of  moneys  received  from  the  sale  to  Haley  of 
the  $1,000  note  of  date  February  1,  1884,  which  was  paid  by 
the  certificate  of  deposit,  as  before  stated,  also  the  amount 
received  from  Pressley  on  the  sale  to  him  of  the  $500  note 
of  date  February  1, 18S4,  being  $:t43.78  (or  the  actual  amount 
when  ascertained),  for  which  was  given  his  check  on  the  bank 
at  the  time  of  such  purchase,  as  above  stated,  and  from  this 
amount,  when  ascertainea,  deduct  this  overdraft  of  Jas.  F. 
Owens  of  $512.04,  or  for  the  actual  amount  of  such  over- 
draft, when  ascertained,  without  interest,  and  also  deduct  the 
$280  note  of  date  October  30,  1883,  with  interest  to  the  date 
of  such  decree,  and  further  direct  and  decree  that  the  note 
for  $280,  aforesaid,  and  the  note  for  $1,000,  of  date  February 
1,  1884,  now  in  the  possession  of  such  receiver,  be  canceled 
and  delivered  to  plaintiffs  in  error,  or  one  of  them,  and  if 
upon  such  adjustment,  made  as  above  indicated,  any  balance 
shall  be  found  due  to  plaintiffs  in  error,  or  to  either  of  them, 
order  the  same  paid  in  due  course  of  distribution,  etc.,  by 
the  said  receiver. 

For  that  purpose  the  decree  below  on  the  original  and 
cross-bills  is  reversed,  and  the  cause  is  remanded  to  the  Cir- 
cuit Court  for  its  further  action  in  accordance  with  the 
views  above  expressed. 

Heversed  and  remanded  with  instructions. 
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ADMINISTRATION. 

1.  Under  Sec.  94,  Chap.  8.  Rev.  Stat,  an  adxuinifttrator  ia  author- 
ized to  sell  crops  growin^r  on  his  intestate's  lands  at  the  time  of  his 
death  and  apply  the  proceeds  to  the  payment  of  decedent*8  debts. 
Cheney  v.  Roodhouse^  49 

2.  The  denial  of  the  petition  of  a  le^tee  for  an  order  on  the  admin- 
istrator to  pay  a  balance  claimed  to  be  due  over  and  above  the  sum  paid 
for  the  legatee's  interest  by  said  administrator,  who  subsequent  to  the 
purchase  sold  tho  property  in  question  by  order  of  court,  cannot  oper- 
ate as  a  bar  to  a  bill  in  behalf  of  the  legatee  to  set  aside  the  conveyances 
made,  upon  the  ground  of  fraudulent  procurement  Lowdally.  Can- 
nedy,  207 

3.  Honest  misstatements  by  an  administrator  as  to  the  legal  effect 
of  the  provisions  of  a  will  do  not  constitute  fraud.    Id.,  207 

4.  A  judgment  against  an  adminiKtrator  appointed  in  one  State  is 
not  evidence  of  an  indebtedness  as  against  an  administrator  of  the 
same  estate  appointed  in  another  State,  nor  as  against  the  executor  or 
heir  at  law  of  the  same  decedent  when  sued  in  another  State  from 
that  in  which  the  judgment  was  rendered.     MeGarvey  v.  Darnall,  226 

5.  Upon  the  filing  of  a  bill  to  subject  certain  assets  of  a  deceased 
person  to  the  payment  of  debts,  it  clearly  (Appearing  that  a  portion 
thereof  could  have  been  reached  by  legal  remedies,  and  there  being  no 
allegation  as  to  the  value  of  such  portion,  it  will  be  presumed  that  they 
were  sufficient  to  pay  the  debts  in  question.     Ward  v.  Wood,  289 

AGENCY— See  Banks,  3;  Insurance.  7,  8. 

1.  Where  an  agent's  authority  is  limited  to  the  settlement  and  col- 
lection of  a  claim,  and  he  has  reported  to,  and  fully  settled  with  his 
princip»il  in  the  mutter  of  the  agency,  the  subsequent  indorsement  by 
the  former  agent  of  a  check,  in  the  principal's  name,  though  the  same 
was  given  as  an  installment  on  such  claim,  is  not  only  unauthorized, 
but,  unless  done  with  the  intent  of  at  once  taking  the  proceeds  of  the 
check  to  the  principal,  criminal.     O^Bannon  v.  Vigus,  473 

2.  The  fact  of  such  criminal  act,  near  the  close  of  a  long  life  of  ap- 
parent integrity,  under  no  special  pressure  of  need  or  greed,  and  in  the 
face  of  great  risk,  is  to  be  judicially  found  only  upon  clear  and  satis- 
factory proof.  Something  more  than  a  bare  preponderance  of  evident*'*, 
leaving  a  grave  doubt,  is  required.     Id.,  473 

(663)  ♦ 
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8.  In  an  action  brought  bj  a  manafactnring  company  to  recover 
from  one  of  its  agenti*,  the  price  of  a  machine  received  by  hinj  and  not 
accounted  for  in  hifi  settlement  shoet,  where  it  appeared  by  defendant's 
own  admission  that  he  had  received  a  machine  not  reported  in  such 
sheet,  tiie  burden  was  on  him  to  establish  his  claim  that  he  had  not  re- 
ceived a  machine  which  icas  included  in  the  settlement.  Piano  Mjg. 
Co,  v.  ParmenteTf  6o3 

APPP:AL  and  error— See  Hiohways.  3;  Practicb. 

1.  In  the  case  presented,  this  court  holds  that  certain  remarks  of 
the  trial  judge  made  in  the  course  of  the  trial  can  not  be  complained  of. 
Brown  V.  Walker,  199 

2.  A  question  to  which  no  objection  was  made  in  the  trial  court 
can  not  be  considered  here.    J.  S.  Ry,  Co,  y.  Southicorth,  807 

3.  In  the  case  presented,  there  being  no  bill  of  exceptions  or  ex- 
ception taken  to  the  final  judgment  or  rulinfifs  of  the  trial  court,  the 
judgment  for  plaintiff  can  not  be  disturbed.    Condon  v.  Churchman,  311 

4.  Appeals  depend  wholly  upon  the  statute  and  can  be  taken  only 
where  it  provides  for  them.    Loekman  v.  County  cf  Morgan^  414 

5.  Where  the  evidence  upon  a  question  of  fact  is  conflicting  the 
verdict  of  the  jury  thereon  will  not  be  disturbed.  C.  dt  A,  R.  R. 
Co,  ▼.  Elmore,  4J8 

6.  Assignments  of  error  not  called  to  the  attention  of  the  court  be- 
low upon  the  motion  for  a  new  trial,  but  first  raised  hero,  can  not  be 
considered.    J<f.,  418 

7.  Technical  objections  to  instructions  will  not  be  considered  by  this 
court  where  it  appears  that  the  jury  could  not  reasonably  have  been 
misled.    Id,,  418 

8.  In  the  absence  of  a  bill  of  exceptions  and  certificate  of  evidence, 
the  only  ques^tion  is  whether  the  findings  of  the  court  below  are  suiii- 
cient  to  sustain  the  decree.    Hubbard  v.  Stapp,  541 

ATTACHMENTS— See  Rkfi,rvih,  6. 

1.  flxpenses  incurred  by  the  assignee  of  a  co-partnership,  of  which 
a  defendant  in  attachment  was  a  member,  in  defending  an  attachment. 
can  not  be  recovered,  the  same  having  been  defeated  in  an  action  by 
such  assignee  upon  the  bond  given  by  the  attaching  creditors  in  the 
attachment  proceeding.     Weir  v.  Dustin,  388 

2.  Were  this  otherwipe,  a  personal  judgment  against  the  debtor, 
obtained  in  the  attachment  proceeding,  could  be  set  off  in  such  an 
action  by  the  assignee.    /<{.,  888 

BANKRUPTCY. 

1.  A  judgment  obtained  by  defhnit  in  an  action  commenced  after  the 
defendant  had  been  adjudged  a  bankrupt  and  dif^sharged,  is  not  ren- 
dered void  or  released  by  such  discharge.    Jones  v.  Hunter,  445 

BANKS— See  Negoti ablk  Instrcmbnts,  4. 

1.  A  bank  should  not  be  allowed  interest  on  overdrafts  of  a  depos- 
itor,    (hrene  v  Stapp,  653 

2.  The  evidence  in  the  case  at  bar  shows  that  the  acts  of  the  cashier 
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were  intended  by  the  parties  to  be  in  bis  official  and  not  in  his  individ- 
nal  capacity.    Id,f  653 

8.  Acts  of  a  cashier  of  a  bank,  in  behalf  of  the  bank,  not  criminal 
nor  contrary  to  public  policy,  thonirb  not  strictly  within  the  powers  of 
the  bank,  done  in  the  course  of  a  transaction  which  has  been  executed 
in  whole  or  in  part,  can  not  be  so  repudiated  by  the  bank  that  it  should 
enjoy  the  benefits  and  escape  the  liabilities  of  the  tranfsaotion.    Id.,  653 

BILLS  OF  EXCEPTIONS— See  Appeal  and  Eruor  3,  8;  Practice,  9. 

CARRIERS— See  Delivery,  Ratlkoads. 

1.  Where  a  shipping  receipt,  upon  which  recovery  is  sousrht  to  be 
had,  does  not  contain  any  express  agreement  to  forward  certain  goods 
to  their  destination,  to  ascertain  the  carrier's  undertaking  with  refer- 
ence thereto,  resort  must  be  had  to  the  duties  imposed,  and  promises 
implied  by  law.    /.  C.  R.  R.  Co.  v.  Miller,  259 

2.  Reasonable  time,  within  the  meaning  of  a  contract  of  affreight- 
ment, must  be  determined  by  the  circumstances  attending  and  surround- 
ing a  given  transaction.    Id.,  260 

3.  It  seems,  that  if  a  shipper  promises  the  carrier  to  do  something 
which  will  enable  the  latter  to  make  the  time  of  transportation  shorter 
than  it  otherwise  would  be,  and  fails  to  perform  it,  such  fact  can  be 
shown  by  the  latter  in  excuse  for  the  delay,  and  without  changing  or 
modifying  the  contract  of  affreightment.     Id.,  260 

4.  In  the  case  presented,  this  court  holds  that  there  was  no  such 
delay  in  the  transportation  of  the  grain  involved,  as  would  render 
defendant  liable  in  damages  herein;  that  in  a  former  action  defendant 
was  charged  with  the  same  negligence  with  reference  to  the  same 
merchandise  as  is  here  set  up,  and  that  the  same  is  a  bar  to  the  present 
suit.    Id.,  260 

CONSTABLE— See  Principal  and  Surety.  1. 

CONTRACTS — See  Negotiable  Instruments,  1. 

1.  Where  a  contract  is  reduced  to  writing  there  is  no  fact  affecting 
its  terms  for  Ihe  jury  to  find.  The  law  then  determines  the  intent  of 
the  parties,  from  the  written  expression,  and  so  fixes  its  meaning, 
which  it  is  the  province  of  the  court  to  declare.  Morgan  v.  Blooming- 
ton  Mut.  Life  Benefit  Ass'n,  79 

2.  In  an  action  brought  to  recover  a  balance  alleged  to  be  due  on  a 
building  contract,  the  errors  being  unimportant  and  immaterial,  and 
substantial  justice  having  been  done,  this  court  declines  to  interfere 
with  verdict  for  plaintiffs.     McDonald  v.  Moore,  142 

8.  To  be  a  contract  in  writing  a  written  instrument  must  set  forth 
the  undertakings  of  the  parties  to  it  so  plainly,  as  to  require  neither 
parol  testimony  nor  the  promises  or  duties  which  the  law  would  imply 
from  the  facts  stated,  to  ascertain  the  extent  and  force  thereof.  /.  C. 
R.  R.  Co.  Y.  Miller,  259 

4.  In  an  action  upon  a  contract  containing  the  names  of  certain  in- 
dividuals, the  language  thereof  indicating  that  they  were  at  the  time 
of  its  execution  school  directors  of  the  district  in  question,  but  not  that 
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they  were  actinir  in  ^uch  capacity,  thU  court  holda  that  they  were  in- 
di^idnally  liable  thereon,  and  declines  to  interfere  with  the  verdict  for 
the  plaintiffM.    Sharp  v.  Smith.  336 

5.  In  an  action  brought  to  recover  a  sum  named  in  a  contract  as  the 
conuderation  of  a  deed  of  the  ri^rht  to  an  invention  within  a  certain 
specified  territory,  this  conrt  boldp,  that  under  the  samv,  the  tender  of 
a  deed  was  necessary  to  complete  the  right  of  action  for  the  earn  in 
question;  that  the  accept  i nee  of  tlie  contract  by  defendants,  though 
without  signing  it,  made  it  binding  on  them  upon  tender  within  a 
reasonable  time  and  not  a  mere  option,  and  that  the  same  was  not 
made  within  such  time.     IVheelerv,  FiahelU  S43 

CORPORATIONS— See  Drainage,  I;  Insurance,  a 

1.  The  attempted  release  by  the  directors  of  a  corpomiion,  of  one 
subscriber  to  the  capital  stock  from  the  payment  of  his  8ubscription. 
does  not  release  another  subscriber,  not  agreeing  to  such  attempted 
release,  from  such  payment    Fey  v.  Peoria  Watch  Co.<,  618 

2.  A  subscriber  to  the  ctipital  stock  of  a  corporation,  who  claims  to 
be  released  from  bis  subscription  by  reason  of  fraudulent  inducement 
used  in  securing  the  same,  must  claim  his  release  at  the  earliest  po»ti- 
ble  moment.    Id.,  618 

3.  The  installments  of  a  subscription  to  the  capital  stock  of  a  corpo- 
ration draw  interest  from  the  date  when  they  become  due.     Id..      618 

4.  In  an  ab^nce  of  statutory  requirement  to  the  contrary  a  director 
of  a  corpomtion  need  not  necessarily  be  a  stockholder.    Id..  61 S 

5.  In  the  case  presented,  this  court  holds  that  the  corporation  plaint- 
iff having  been  organized  and  having  received  its  charter,  the  introduc- 
tion of  the  subscription  paper  was  unnecessary  to  show  organization. 
Id,.  618 

COSTS — See  Crtmtnat.  Law,  8;  Municipal  Corporations,  17;  Schools,  3. 

1.  The  question  of  costs  is  largely  in  the  discretion  of  th>3  cbancellor 
hearing  the  ciuse,  and  in  the  present  case  that  discretion  was  properly 
exereifsed.     Magnu88on  v.  Charlson,  581 

2.  Where  the  Supreme  Court  reverses  a  decree  of  the  Circuit  Court, 
and  the  judgment  of  this  court.,  affirming  the  same,  and  remands  the 
case  with  instructions  as  to  the  decree  to  be  entered,  but  the  man- 
date is  silent  as  to  costs,  it  will  be  presumed  that  the  Supreme  Court 
intended  the  chancellor  to  exercise  his  discretion  therein.  Murphy  v 
Loos,  595 

CRIMINAL  LAW— See  Agency,  1,  2;  Duress,  1. 

1.  Where  an  information  charged  the  plaintiff  in  error  and  his 
brother  with  an  assault  with  a  deadly  weapun,  "  to-wit,  a  club  and 
knife,"  an  instruction  to  the  jurj' that  the  information  charged  the 
defendants  with  making  an  assault  with  a  deadly  weapon  with  intent, 
etc.,  and  that  if  the  jury  believe,  from  the  evidence,  beyond  a  reasona- 
ble doubt,  that  the  defendants,  as  charged,  did  make  the  assault  with  a 
deadly  weapon  with  an  intent,  etc. ;  and  where  no  considerable  provoca- 
tion appeared,  or  the  circumstances  showed  abandoned  and  malignant 
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hearts,  they  should  return  a  verdict  of  guilty,  was  not  erroneous, 
although  the  evidence  tended  to  show  an  assault  by  the  plaintiff  in  error 
alone  and  with  a  club  only.    MeNai'y  v.  The  People,  58 

2.  A  deadly  weapon  is  a  weapon  likely  to  produce  death  or  great 
bodily  harm  by  the  use  made  of  it.    Id.,  53 

8.  In  the  case  presented,  this  court  declines  to  interfere  with  the 
decision  of  the  court  below,  refusing  an  apportionment  of  costs,  it  not 
appearing  that  any  costs  were  made,  not  necessary  for  the  prosecution 
of  the  case  as  against  the  plaintiff  in  error.    Id,,  58 

4.  Under  Sec.  15,  Chap.  60,  R.  S.,  county  boards  have  power  to 
offer  the  reward  therein  named  for  the  capture  of  a  thief,  where  the 
property  stolen  is  a  horse  of  less  value  than  $50.  Butler  v.  McLean 
County,  897 

DAMAGES— See  Instructions,  1;  Railroads,  15;  Real  Property,  2. 

DECEIT— See  Partnership,  1. 

1.  An  action  may  be  maintained  for  false  representations  and  deceit 
used  to  induce  parties  to  enter  into  a  contract  whereby  they  have  been 
damnified,  although  the  parties  may  have  entered  into  a  written  agree- 
ment and  in  such  agreement  there  be  a  warranty  or  stipulation  upon 
the  point  covered  by  the  minrepresentations.  The  action  will  also  lie 
if  there  is  no  reference  in  the  contract  to  the  subject  of  such  misrepre- 
sentations.    Antle  v.  Sexton,  487 

2.  In  the  case  presented,  evidence  tending  to  show  that,  notwith- 
standing the  property  sold  did  not  correspond  with  the  representations, 
the  plaintiffs  received  their  money's  worth,  was  properly  refused. 
Plaintiffs  were  entitled  to  the  benefit  of  their  contract.    /(f.»  487 

DELIVERY. 

1.  The  presentation  of  shipping  receipts,  attached  to  which  are 
drafts  upon  purchasers  of  grain,  drawn  by  sellers  thereof,  shows  that 
the  property  is  in  the  hands  of  the  carrier,  and  amounts  to  a  delivery 
to  the  purchaser.  ,  7.  C.  R,  R,  Co.  v.  Miller^  259 

DOGS— See  Evidence,  1,  2. 

DOWER— See  Trusts,  1 . 

1.     A  surviving  husband,,  when  dower  has  not  been  demnnded  by 
him,  nor  set  off  to  bim,  can  not  hold  one-third  the  rents  and  profits  of 
*his  deceased  wife^s  lands  as  against  the  minor  heirs.    Bedford  v.  Bed- 
ford, 455 

DRAINAGE.' 

1.  A  drainage  district,  organized  under  the  law  in  force  in  1879,  is 
a  quasi  corporation  and  not  liable  for  the  negligent  acts  of  the  commis- 
sioners, although  they  result  in  damage  to  private  property.  Elmore 
V.  Drainage  Commissioners,  122 

DRAM  SHOPS — See  Municipal  Corporations,  17. 
DURESS. 

1.    The  arrest  and  detention  of  a  party  charged  with  a  crime,  with- 
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oot  refrard  to  hU  guilt  or  innocence,  for  the  purpo^  of  enforcing  the 
settlement  of  a  chiim.  without  the  intention  of  enforcing^  the  criminHl 
Ihw,  is  an  abuse  of  criminal  process,  and  against  public  policy,  and 
the  party  causing  such  arrest  will  not  be  permitted  to  enjoy  the  resaltn 
obtained  thereby.     Mayer  t.  Oldham,  2iiS 

ELECTIONS— S«»e  Municipal  CoBPOiiXTiONa,  1,  2. 

EMBEZZLEMENT— See  Insurance,  11. 

EQUITY— See  JuiiisDiciioNj  Trusts. 

ESTOPPEL-See  Fkes,  2;  Mortoaoks,  4. 

EVIDENCE — See  AosfiNisT ration,  4;  Aobncy,  2;  Corporationr,  6; 
Deceit,  2;  Forciblb  Dktainkr.  1;  Pleading,  1;  Railroads,  17; 
Receipts.  1,  2;  Witnesses,  2.  ^ 

1.  Evidence  tending  to  show  that  defendant's  dog,  at  other 
times  and  to  other  i^^rsons  than  those  referred  to  by  plaintiff's  wit- 
nesses, was  quiet  and  hdd  never  offered  to  bite,  should  be  refased. 
Linek  v.  Sehrffel,  17 

2.  Evidence  tending  to  show  that  plaintiff  at  other  times  and  places 
had  teased  and  worried  the  dog  is  inadmissible.     Id.,  17 

8.  Petitions  on  file  for  the  removal  of  the  case  to  the  Federal  Couit, 
in  which  the  defendant  alleges  his  appointment  as  receiver  by  such 
court,  can  be  judicially  noticed  by  the  court  and  avoid  the  necessity  of 
proof  of  defendant's  appointment  as  receiver.  MeNuUa  v.  Lock' 
ridge,  86 

4.  Where  there  is  no  living  wifne^s  of  an  accident,  causing  the 
death  of  the  person  in  question,  evidence  as  to  his  haj^its,  whether 
careful  or  otherwise,  is  admissible  in  an  action  against  the  party 
through  who$«  alleged  negligence  the  accident  occurred.    Id.,         86 

5.  While  a  party  may  not  impeach  the  character  of  his  own  witness, 
he  is  not  bound  by  his  testimony  and  may  contradict  him  by  other  wit- 
nesses, even  though  the  evidence  so  offered  may  c>>llateraUy  have  tlie 
effect  of  showing  the  witness  is  unworthy  of  belief.  McFarland  v. 
Ford,  ,  173 

6.  The  refusal  of  the  court  to  admit  evidence  on  a  question  which, 
by  other  evidence  in  the  case,  was  conclusively  settled  against  the  party 
ezceptingr,  does  not  constitute  reversible  error.  Leinweber  v.  Forest 
City  Ins.  Co.,  190 

7.  In  an  action  against  a  railroad  company  for  injury  to  stock  on 
its  track,  where  the  nmin  question  was  whether  or  not  the  engineer 
could,  by  the  exercise  of  reasonable  care,  have  seen  the  animals  in  time 
to  avoid  the  accident,  evidence  of  experiments  made  to  determine  the 
distance  from  the  point  of  the  accident  at  which  the  stock  could  have 
been  seen  by  the  engineer  was  admissible,  although  the  conditions  of 
the  experiments  were  not  precisely  those  existing  at  the  time  of  the 
accident.    /.  C  R.  E.  Co-  v.  Bums,  196 

8.  The  admission  of  Ruch  testimony  in  rebuttal  was  discretionary 
with  the  court  below.    /<{.,  196 
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9.  A  ruling  of  the  trial  court,  on  a  question  of  admitting  certain 
testimony,  can  not  be  complained  of  where  the  complaining  party 
rec«?ived  the  benefit  of  all  the  evidence  of  the  witness  to  which  he  was 
entitled.    Brown  v.  Walker,  199 

10.  In  an  action  againHt  a  railroad  company  to  recover  for  injuries 
to  stock  struck  by  a  train  upon  its  track,  the  judgment  of  a  witness, 
derived  from  an  observation  of  the  tracks  of  thd  animals  and  other 
indications,  as  to  the  place  where  they  came  thereon  and  as  to  their 
direction  and  speed,  is  admissible  in  evidence.  C,  dt  A,  R.  R,  Co.  v. 
Legg,  218 

11.  Testimony  as  to  experiments  made  by  witnesses  to  determine 
whether  stock  could  have  been  seen  by  the  servants  of  a  railroad  com- 
pany before  coming  upon  its  track,  the  character  of  the  ground  and 
obstructions  to  the  view  at  the  place  in  question  being  involved,  is 
admissible.     I<2.,  218 

12.  Evidence  touching  a  parol  contract  is  inadmissible,  when  the 
effect  thereof  would  be  to  vary  one  in  writing  between  the  same  parties. 
Fowler  v.  Richardson,  252 

13.  Evidence  can  not  be  admitted  to  prove  that  a  provision  was 
fraudulently  omitted  from  an  order,  in  the  absence  of  verification  by 
affidavit  in  conformity  with  Sec  84  of  the  Practice  Act  Anltman  <& 
Co,  V.   Henderson^  331 

14.  There  can  be  no  waiver  of  the  rights  of  an  insane  defendant 
touching  the  introduction  of  the  evidence  of  an  incompetent  witness, 
Huling  v.  Huling,  519 

15.  Such  introduction  is  not  cured  by  the  fact  that  the  testimony  of 
the  insane  defendant  was  admitted  without  objection.    Id.,  520 

16.  It  is  improper,  in  an  action  by  a  wife  against  the  parents  of  her 
husband  for  the  recovery  of  damages  alleged  to  have  arisen  through  the 
alienation  of  his  affection  from  her  by  reason  of  acts  and  advice  on  their 
part,  to  allow  ber  to  testify  to  con  vers:)  tions  between  herself  and  bus- 
bund  touching  their  living  together  and  the  attitude  of  his  parent<« 
toward  them,     /d.,  520 

EXEMPTIONS. 

1.  The  owner  can  not,  under  the  statute  concernini^  exemptions,  be- 
come entitled  tu  the  passession  of  property  held  under  a  distress  war- 
rant, without  first  making  out  and  delivering  the  required  schedule. 
Ehle  V.  Deitz,  547 

2.  An  appraisal  in  an  action  of  this  character  must  show  that  the 
persons  making  the  same  were  legally  appointed.    Id.,  547 

FEES. 

1.  Where  a  circuit  clerk  has  actually  collected  as  fees  of  his  office  a 
sum  equal  to  or  greater  than  his  salary,  but  has  out  of  such  sum  paid 
deputy  hire  and  other  necessary  expanses  of  his  office,  so  that  the 
amount  unexpended  is  not  sufficient  to  pay  his  salary,  the  county  board 
has  no  power  under  the  statute  to  allow  him  fees  in  criminal  cases 
sufficient  to  make  up  the  babince  of  his  salary.  McLean  v.  County  of 
Montgomery  f  131 
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FEES.     Coutinufd. 

2.  Wbere  a  county  board  has  audited  and  allowed  the  payments 
mode  by  a  clerk  for  deputy  hire  and  other  expenses  of  the  office, 
thereby  reducing  the  ram  actually  collected  by  the  clerk  as  fees  below 
the  amount  necessary  io  pay  his  salary,  and  afterward,  contrary  to  the 
statute,  allowed  him  fees  in  criminal  cases  to  make  up  the  deficiency, 
the  county  is  not  estopped  from  recoverinfr  such  iJ legal  allowance. 
Id,,  131 

3.  Where  a  treasurer  of  a  boird  of  education  has  Toluntarily  paid  to 
his  sncctHtsor  in  office  the  amount  of  money  in  his  hands,  including  the 
amount  he  miirht  be  entitled  to  hold  as  commissions,  under  the  statute, 
he  can  not  subsequently,  having  been  again  elected  to  the  office,  retain 
from  his  then  successor,  the  commissions  on  the  funds  handled  by  him 
during  the  first  period  for  which  he  held  the  office.  He  can  only  retain 
the  commissions  out  of  the  funds  of  the  current  year.  Bunn  ▼•  The 
People,  410 

FERRIES. 

1.  A  private  statute  granting  a  ferry  privilege,  and  containing  the 
provision  that  a  certain  city  shall  have  the  right  to  regulate  and  control 
the  rates  of  toll,  implies  that  such  regulation  shall  be  reasonable.  Bohn 
V.  Beard sttfum,  Affl 

2,  In  the  case  presented  thi^  conrt  holds  that,  in  view  of  the  evi- 
dence, the  judgment  of  the  court  b^low,  upholding  as  reasonable  the 
rates  established  by  the  city  which  are  herein  comphdned  of,  should 
not  be  disturbed.    Id.,  401 

FIXTURES— See  Replevik. 

FORCIBLE  DETAINER. 

1.  In  a  suit  of  forcible  detain<»r,  evidence  as  to  title,  introduced 
merely  for  the  purpose  of  showing  the  character  or  extent  of  a  pos-^es- 
sion,  may  properly  be  considered.    Citif  qf  Bloomington  v.  Brophy, 

400 

2.  The  owner  of  land  having  a  present  right  of  imm^'diate  posses- 
sion, may  enter  the  ssime  in  a  penceable  manner,  though  occupied  by 
another,  without  becoming  by  reason  of  such  entry  a  trespasser,    /rf., 

400 

FORFEITURE— See  Insubance,  6. 7. 

FORMER  ADJUDICATION— See  Attachmewt,  1;  Caerteus.  4. 

1.  In  order  that  a  former  judgment  shall  amount  to  a  bar  to  a  so b- 
sequpnt  suit,  it  is  enough  that  the  status  of  the  action  was  snch  that  the 
parties  might  have  had  their  suit  disposed  of  according  to  their  respect  iv<? 
rights,  if  they  had  presented  all  their  evidence  and  the  court  had  prop- 
erly understood  the  facts  and  correctly  applied  the  law.  It  either  failed 
to  present  all  his  proofs,  or  improperly  managed  his  case,  or  subse- 
quently discovers  additional  evidence  in  his  behalf,  or  if  the  court  finds 
contrary  to  the  evidence  or  misapplies  the  law,  the  judgment,  nntil  cor- 
rected or  properly  vacated,  is  as  conclusive  upon  the  parties  as  though 
it  had  settled  their  controversy  in  accordance  with  the  principles  of 
abstract  justice.    /.  C.  B.  B.  Co.  v.  Miller,  2C0 
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FORMER  ADJUDICATION.     Continued. 

2.  It  aeems  that  the  preAent  suit  is  not  barred  by  the  former  one, 
and  that  the  statute  in  regard  to  consolidation  of  causes  of  action  has 
DO  application.     Ehle  v.  Deitz^  547 

3.  Upon  the  reversal  of  a  decree  by  this  court  and  the  remanding  of 
the  case  to  the  court  below  without  directions,  it  is  only  bound  by  the 
law  as  determined  by  this  court,  and  as  to  such  matters  of  fact,  passed 
upon  by  this  court,  as  were  not  changed  upon  the  rehearing  by  addi- 
tional evidence,  and  to  that  extent  only  can  the  case  be  said  to  be  res 
adjudicata,     Magnusson  v.  Charlson,  581 

4.  It  is  unnecessary  for  this  court  to  pass  upon  the  admissibility  of 
evidence,  admitted  by  the  chancellor  upon  the  hearing  before  him,  a 
court  of  equity  being  presumed  to  determine  cases  upon  compeient  evi- 
dence alone.    Id,^  581 

FRAUD — See  Admin istration,  2,  3;  Couporations,  2;  Deceit;  Evt- 
DBNCB,  13;  Negotiable  Instruments,  5;  Practice,  11;  Wit- 
nesses, 1. 

FRAUDULENT  CON  VEYANCES-^ee  Husband  and  Wipe,  2.  3. 

GAMING. 

1.  A  stakeholder  who,  before  the  wager  is  or  can  be  decided,  pays  the 
money  over  to  one  of  the  parties,  makes  himself  liable  to  the  other 
party  for  the  amount  of  his  deposit.     Brewer  v.  Gobble,  115 

GARNISHMENT— See  Partiks,  3.. 

1.  The  expression,  "choses  in  action,"  in  the  provisions  of  the  statute 
in  regard  to  garnishment,  refers  only  to  those  in  the  custody,  charge  or 
possession  of  the  garnishee  belonging  to  the  defendant,  and  held 
against  third  parties.    Burgess  v.  Capes,  372 

GUARANTY. 

1 .  Upon  an  assignment  of  a  contract  for  the  purchase  of  real  estate, 
executed  by  the  vendee,  which  provided  that  the  agreement  was 
thereby  sold  by  the  plaintiff  to  the  defendant,  the  latter  to  a»sume  all 
the  conditions  contained  in  the  original  contract,  the  assignment  also 
containing  the  terms  of  payment  by  the  assignee  to  the  assignor,  this 
court  holds  that  the  assignor  did  not  thereby  guarantee  that  the  ven- 
dor in  the  original  contract  would  faithfully  perform.  Orote  v.  Cler- 
ihan,  323 

GUARDIAN  AND  WARD. 

1.  A  guardian's  report  though  not  in  prec]«e  form  will  be  sufficient 
if  it  clearly  shows  the  rights  of  the  ward.     Cheney  v.  Roodhouse,    49 

2.  A  guardian  is  not  properly  chargeable  with  interest  after  he  has 
tendered  to  the  judge  of  the  County  Court  the  funds  in  his  hands,  and 
has  been  instructed  to  place  the  same  in  bank  until  further  orders. 
Id.,  49 

3.  A  guardian,  by  making  repairs  and  improvements  on  his  ward's 
lands  without  a  previous  order  of  court,  does  not  lone  the  right  to  be 
repaid  for  them,  but  does  assume  the  burden  of  showing,  on  appli- 
cation for  credit  therefor,  that  they  were  necessary  and  proper,  to  the 
interest  of  the  ward  and  paid  for  at  reasonable  rates.    Id.,  49 
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GUARDIAN  AND  WARD.    Continued. 

4.  Upon  the  citation  of  a  guardian  to  make  a  report  at  the  instance 
of  the  administratrix  of  the  ward,  this  court  holds  that  a  settlement 
hetween  the  guardian  and  ward  at  about  the  time  the  lutter  became  of 
age,  she  being  in  poor  health,  uneducated,  of  weak  mind  and  under  the 
influence  of  her  guardian,  can   not  stand.      Condon  v.  Churchman, 

317 

5.  On  appeal  to  the  Circuit  Court  from  an  order  of  a  county  judge, 
entered  on  the  hearing  upon  a  citation  to  a  guardiun,  the  c&^^e  does  not 
become  a  chancery  proceeding  merely  because  it  is  referred  to  a  mas- 
ter to  take  testimony,  and  the  judgment  is  called  a  decree  and  is  in 
form  appropriate  to  chancery  proceedings.    Id.^  317 

HIGHWAYS. 

1.  Commissioners  of  highways  in  towns  organized  under  (he  town- 
ship organization  law  can  not  be  compelled  by  mandamus  to  build  a 
bridge  in  place  of  one  that  has  been  entirely  destroyed.  People  v. 
Commissioners  of  Highways,  164 

2.  Whether  or  not  a  bridge  should  be  built  at  a  given  time  and 
place  is  a  matter  of  opinion.  Ihe  duty  of  building:  is  a  matter  of  dis- 
cretion with  the  commissioners,  and  sach  discretion  is  not  to  be  con* 
trolled  by  the  courts,     /d.,  164 

3.  There  is  no  provision  authorizing  an  appeal  from  an  order  estab- 
lishing a  public  road  (not  a  cartway)  in  the  present  road  law  relating 
to  counties  not  under  the  township  orgiinization  law,  and  the  only  ap- 
peal that  is  provided  for  in  such  cases  is  from  the  assessment  of  dam- 
ages and  the  jadgment  thereon.    LocJctnan  v.  County  (^  Morgan^    414 

HUSBAND  AND  WIFE— See  EviDEa^cK,  16. 

1.  Upon  a  petition  under  the  statute  by  a  wife  for  separate  main- 
tenance, this  court  declines  to  interfere  with  decree  for  complainant. 
Ohroek  v.  Obrock,  149 

2.  The  hu<<band  may  prefer  the  claim  of  his  wife  to  that  of  other 
creditors.    Fleming  v.  WeagJey,  183 

3.  In  the  case  presented,  this  court  holds  that  there  was  nosuffici*'nt 
evidence  to  impeach  the  conveyance  to  the  wife  as  fraudulent,  the  cred- 
itor not  having  any  lien  at  the  time  the  conveyance  was  made,  and 
there  being  evidence  to  show  that  the  property  in  question  was  pur- 
chased with  funds  derived  from  the  wife^s  estate.    Id.,  184 

4.  Where  a  wife  renders  valuable  services  to  a  third  party,  he  can 
not  defeat  a  claim  for  compensation  on  the  ground  that  she  is  a  married 
woman,  owing  all  her  time  to  her  husband  and  family.  Such  an  ob- 
jection can  come  only  from  the  husband.    Bedford  v.  Bedford,       460 

5.  A  parent  may  in  good  faith  and  from  worthy  motives,  in  a  mod- 
erate, temperate  and  careful  manner,  advise  his  son  as  to  his  domestic 
affairs  without  incurring  liability,  if  the  same  influences  a  separation 
between  son  and  wife.    Huling  v.  Huling,  520 

6.  An  instruction  in  behalf  of  the  plaintiff  in  such  case  ignoring  the 
relation  of  iather  and  son  and  the  question  of  good  faith,  is  bad.    Id., 

520 
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INFANCY— See  Mortgages,  3. 

INJUNCTIONS— See  Municipal  Corporations,  15. 

1.  Where,  in  an  action  asrainst  a  railroad  company  in  a  justice 
court,  the  summons  was  served  properly,  and  judgment  was  rendeied 
against  the  company,  equity  will  not  enjoin  the  collection  thereof  on 
the  ground  that  the  return  on  the  summons  was  not  properly  made  by 
the  constable.    P.  D.  dt  E.  By.  Co,  v.  Dnggan,  851 

2.  Upon  a  bill  asking  that  defendants  be  enjoined  from  interfering 
with  certain  excavations,  it  is  held:  That  under  the  contract  betwt-en 
the  parties  the  plaintiff  had  no  right  to  excH vute  at  the  controverted 
point  without  permission  of  defendants,  that  his  remedy,  if  any,  for  the 
defendants*  refusal  to  allow  him  to  excavate  at  the  desired  point  wa^  at 
law,  and  that  equity  had  no  jurisdiction  in  the  premises.  Thompson  v. 
Weeks,  642 

INSTRUCTIONS— See  Negotiable  Instruments.  8;  Railroads,  23,  24: 
Appeal  and  Error,  7;  Criminal  Law,  1;  Husband  and  Wife,  6; 
Insurance,  5. 

1.  On  appeal  from  judgment  for  plaintiff  in  an  action  to  recover 
damages  for  injury  to  minor  from  bite  of  a  dog,  it  is  held:  That 
whether  or  not  an  instruction  on  the  measure  of  damages  was  incorrect 
is  immaterial  on  either  of  two  grounds :  1st.  That  no  point  wns 
made  in  the  court  below  on  motion  for  a  new  trial  that  the  dam- 
ages were  excessive.  2d.  I'bat  the  damages  were  not  excessive,  hence 
the  defendant  was  not  injured  by  the  instruction,  even  if  erroneous. 
Linck  V.  Scheffel,  17 

2.  Instructions  which  placed  plaintiff,  a  child  of  seven  years,  vir 
tually  upon  the  same  plane  of  care  and  diligence  as  an  adult,  should 
be  refused.  It  is  for  the  jury  to  determine  from  the  age  and  inteU 
ligence  of  the  child  whether  he  used  due  care  or  not.     Id,,  17 

8.  It  is  not  error  for  the  court  to  refuse  certain  instructions, 
although  they  contain  a  correct  sUtem  >nt  of  the  law  on  the  topics 
covered  by  them,  where  the  jury  are  elsewhere  properly  instructed  on 
the  same  poinU.     MeNury  v.  The  People,  58 

4.  The  phrase,  **  a  considerable  time,''  is  too  indefinite  for  use  in 
instructions  to  u  jury.     City  of  Hoopeston  v.  Mads,  75 

5.  Where  the  proof  on  the  part  of  the  plaintiff  is  inconclusive  us 
against  a  strong  defense  made  by  the  city,  in  an  action  for  alleged 
negligence,  it  is  specially  important  that  the  instructions  given  should 
bo  accurate  and  not  conflicting.     Id.,  75 

6.  Refinements  in  verbal  criticism  upon  instructions  are  hot  to  be 
encouraged  and  will  not  lead  to  the  reversal  of  a  case  where  it  appears 
that  the  jury  were  not  misled.     McNulta  v.  Lockridge,  86 

7.  It  is  not  error  for  the  court  to  decline  to  give  instructions  which 
are  but  repetitidns  in  substance  of  those  already  viven.     Id.,  8Q 

8.  The  use  of  the  word  **  testimony  "  instead  of  "evidence,"  in  an 
instruction  to  the  jury,  is  not  error.     Welch  v.  Miller,  110 

9.  In  an  instruction  to  the  jury,  the  omission  of  the  qualification 
that  false  testimony  must  be  with  regard  to  a  material  matter  in  issue 
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in  order  to  justify  the  jury  in  dl«reffardin]r  the  whole  textifnony  of  a 
witnea  who^  testimony  is  false  in  part,  does  not  constitute  reversible 
error,  where  it  is  apparent  that  all  the  supposed  Ealse  testimony  to 
which  the  instruction  referred  was  upon  nuiterial  points.  Minor 
exceptions  to  inut  met  ions  orerruled.     Butz  t.  Sehtcnrtz,  156 

10.  A  clause  in  an  inittruction  saying  that  the  party  prodncing  a 
witness  **  is  not  pprinitted  afterward  to  deny  that  such  witness  is  wor- 
thy of  belipf/*  is  amuigfuous  and  erroneous,  and  in  the  circumstances  of 
the  case  presented,  tended  to  mislead  the  jury.    McFarland  ▼.  Fi>rd, 

173 

11.  Althouffh  instructions  in^en  to  a  jury  mifrht,  as  nhstract  propo- 
sitions of  law.  require  qualiOcation,  yet  such  qualt6ciitions  may  be  ren- 
dered unnecessary  by  undisputed  evidence  in  the  case.  Leitiweber  w. 
Fwft  City  ln9.  Co,,  190 

12.  In  an  instruction  on  the  subject  of  th?  eniHneer*^  duty  to  keep 
a  lookout  for  obstructions  upon  the  track,  the  phrase  "ordinary  care** 
would  be  pretmmed  to  mean  such  care  as  the  engineer  couiil  reasonably 
exercise  in  keeping  a  lookout,  taking  into  consideration  his  other 
duties.     /.  C.  R.  R.  Co,  r.  Burnn,  116 

13.  An  instruction  setting  forth  that  the  jury  in  determining  the 
credibility  of  witnesses  should  take  into  consideration  their  interest  in 
the  retiult  of  the  suit,  and  the  relationship  of  any  of  them  to  either 
piurty  to  the  suit,  or  any  other  feeling  or  interest  they  may  appear  to 
have  in  the  case,  is  proper.    Brown  v.  Walker,  199 

14.  In  an  action  by  a  party  alleged  to  have  been  injured  by  the  care- 
less handling  of  a  truck  by  a  baggageman  upon  a  depot  platform, 
whore  certain  instructions  did  not  pretend  to  determine  fh  *  liability  of 
appellant  under  the  circumstances  shown,  but  merely  laid  down  the 
gneral  principles  of  care  required  of  appellant*d  servants,  this  court 
holds  that  the  omission  to  state  in  such  instructions  that,  in  order  to 
recover,  the  appellee  must  himself  have  been  in  the  exercise  of  due 
care,  was  not  erroneous.     Cdt  A.  R,  R.  Co,  v.  Woolridge,  237 

15.  A  clanse  in  an  instruction  setting  forth  **  that  gross  negligence 
is  defined  by  the  law  to  be  wilFul  or  intentional  negligence,**  is  erro- 
neous.   J.  S,  Up,  Co,  V.  Southtcorfh,  307 

16.  An  instruction  in  behalf  of  d>*fendant.  ignoring  one  of  the  dis- 
puted facts  upon  which  plaintiff  bo^ed  his  claim,  may  be  modifi  d  by 
the  trial  courts.     Id.,  307 

17.  Although  the  principles  announced  in  certain  instructions  aru 
correct,  as  applied  to  a  proper  case,  yet  where  they  are  not  applical>le 
to  the  case  at  bar,  and  are  contradictory  to  other  instructions  given, 
and  tend  to  confuse  and  mislead  the  jury,  the  giving  of  them  cons  i- 
tutes  reversible  error.    City  of  Litchfield  v.  Ward^  £92 

INSURANCE. 

1.  Upon  hearing  on  a  demurrer  to  a  plea  to  the  jurisdiction,  the 
plaintiff  is  bound  by  the  material  averments  of  the  declaration,  but  not 
80  the  defendant,  farther  than  they  are  admitted  by  the  plea.    If  any 
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matter  of  fact  contained  in  the  plea  is  to  be  denied,  or  if  there  is  any 
matter  of  fact  that  in  law  would  avoid  the  prima  facie  effect  of  the 
plea,  it  should  be  presented  by  replication,  whatever  may  appear  in  the 
declaration.     N.  IV  Life  Ass^n  v.  Stouf,  31 

2.  In  an  action  brought  upon  a  certificate  issued  by  a  mutual  bene- 
fit association,  defendant  filed  a  plea  to  the  jurisdiction,  alleging  **  that 
it  i^,  and  at  all  times  since  its  organization  has  been,  an  association 
intended  to  benefit  widows,  orphans,  heirs  and  devisees  of  deceased 
members  thereof,  and  no  annual  dues  are  required  and  the  members 
receive  no  money  for  profit  or  otherwise.  That  the  location  and  princi- 
pal place  of  business  of  the  said  association  is,  and  ever  since  the  organiza" 
tion  thereof  has  been  in  the  city  of  Bloomington,  in  the  said  county  of 
McLean,  and  not  at  any  time  in  the  raid  Greene  county,**  and  that  the 
defendant  had  not  been  served  with  process  in  Greene  county,  but  had 
been  served  in  M  Lean  county:  Held,  that  the  plea  should  have  been 
held  good  on  demurrer.    Id.,  81 

3.  In  the  case  presented,  this  court  holds  that  the  plea  w&s  suffi- 
cient to  bring  the  defendant  within  the  meaning  of  Sec.  31  of  the  act 
concerning  corporation^,  and  to  show  that  it  was  therefore  not  to  be 
deemed  an  insurance  company  within  the  meaning  of  Sec.  3  of  the 
practice  act,  providing  that  the  Circuit  Court  of  the  county  where  the 
plaintiff  resided  should  have  jurisdiction  of  all  actions  to  be  commenced 
against  any  fire  or  life  insurance  company.     Id.,  31 

4.  In  an  action  on  a  certificate  of  membership  in  a  mutual  benefit 
association  this  court  holds  that  the  answers  in  the  application  were, 
as  matter  of  law,  unconditional  warranties,  and  that  evidence  tending 
to  show  their  simple  untruth,  without  regard  to  the  knowledge  or  good 
faith  of  the  insured  or  beneficiaries,  was  admissible.  Morgan  v. 
Bloomington  Mut,  Life  Benefit  Aaa'n,  79 

5.  In  an  action  brought  to  recover  upon  a  fire  in>*urance  policy  this 
court  holds  as  erroneous  an  instruction  given  in  behalf  of  plaintiff,  the 
question  involved  being  as  to  whether  certain  extensions  of  time  for  the 
payment  of  the  premium  note  amounted  to  a  waiver  of  conditions  in 
the  note  and  policy  setting  forth  the  necessity  for  the  prompt  payment 
thereof.    Phoenix  Ins.  Co.  v.  Carlock,  255 

6.  When  the  practice  of  an  ini^urance  company  and  its  course  of 
dealing  have  been  such  as  to  induce  the  belief  that  so  much  of  the  con- 
tract as  provides  for  a  forfeiture  in  a  certain  event  will  not  be  insisted 
upon,  the  company  will  not  be  allowed  to  set  up  such  forfeiture  as 
against  one  in  whom  their  conduct  has  induced  such  belief.  Penn, 
Mutual  Life  Ins.  Co.  v.  Keach,  427 

7.  An  insurance  company  may  permit  its  agent  to  waive  a  for- 
feiture notwithstanding  provisions  in  its  policies  that  agents  shall  have 
no  such  authority.    Id.,  427 

8.  In  the  case  presented,  this  court  holds  that  the  evidence  war* 
ranted  the  jury  in  the  conclusion  that  the  insured  and  the  agent  had  an 
understanding  binding  upon  both,  in  regard  to  a  certain  premium; 
that  payment  thereof  was  waived  and  postponed  until  a  date  which  was 
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User  xbMM  tbe  deaUi  of  the  asmred,  and  that  the  acts  of  the  agent  were 
binJiag  apon  his  eompony.     /<!.,  4/7 

9.  A  pn^OQ  named  as  the  beneficiary  in  a  life  insnranoe  policy 
oi:<cuBs  a  w»t«Hl  interest  therein,  wbich  can  not  be  affected  by  any  s^ul*- 
wqoen:  act  of  the  amired.     Hmhb  ird  t.  Stapp,  541 

10.  A  life  inmraaee  policy  can  not  be  assigned  withont  the  consent 
•f  tbf  cocupaay.     i^,  541 

11.  Wittere  the  aanued  h««  p^td  the  pr(*m'am>  on  a  policy  in  favor 
«f  a  third  pcfson  with  fand«  embezzled  from  another,  sacb  pjiym'^nta 
atv  a  aem  oa  the  policy;  and  if  the  one  from  whom  »uch  funds  have 
bees  €Bibm{ed  pays  rabsequent  premiums,  the  same,  with  interest. 
aI:«o  coo»ti:a:e  a  Lies  oa  tlie  policy,    id.,  541 

rXT*I^2>T— See  Basks.  1;  CoKFOiLLTfoss  3;  Guardian  asd  Wabd,  2; 

jr>^MEKT  AXD  DECREES— See  Adxtsistratios,  4;  Fkrriks.  2;  For- 
mer Aivn>iCATios.  1:  Guardias  akd  Ward,  5;  Repi.rvun,  5. 

L  Waetv-  a  j:^icneat  has  been  disciuuged  of  record,  by  a  party  act- 
iar  wi'rjat  asr&jrity  froai  tbe  judgment  creditor,  the  diamissal  of  a 
Oil  i.ed  ia  Asociwr  coanty  from  that  in  which  the  judj^ment  was  ren- 
: J  laa^l  sach  di^charjEe,  doet  not  act  a<  an  adjudication  upon  the 
>i.tT  tbneof.    Jomts  t.  Uumter,  445 

±.  Im  *^  caw  presented,  it  ii  kelH:  That  the  acceptance  of  91.000 
by  ::»*  j'^'.f^^'Bt  cre^iitor  for  the  awifninient  of  his  interest  in  the  judg- 
lef  at,  ti>  MiP  a  >«ed  to  be  ia  community  with  the  party  wlio  discharged 
tft^  rai^rs^RT  witMi:  aathority.  did  not,  under  the  circumstanceSi  act 
«» A  n' f  m:  ^a  o/  sach  dtsdurge.    /tf..  445 

$.  r>>  prr«aardoai  ate  always  in  faror  of  the  oorrectoeaB  of  the 
^T  *..rr»*ats  of  cccrts  c€  comiaoa  law  baring  gew^ral  jurisdicticm.    Riley 

T.  g^r^i^  524 

<i  TSf  «^ecree  caa  aiat  Sad  more  than  is  charged  in  the  biU.  Huh- 
y*^  T.  >*?riv.  £41 

J'l~*\">r!  m '-X^^e  ApifnnsT»ATK>!f,  5:   Gcardiait  aicd  Ward,  5; 
Ixr-xvTXvsR.  :?:    Is^strasc*.  3;   MrsiciPAL  Corporatiosb,  1,  2; 

L  rue  Cirra::  iTocrt  of  oae  coonty  has  ao  power,  upon  a  bQl  filed 
f ,Y  *!£^  7C77«y««  t  >  V-  *«cW  or  aaaa  an  UTk^uthoriaed  satisfaetioa  of  a 
:-7vic^t^  •:  ea:en*\^  >«  sae  Cirrai:  Cxirt  of  another  coonty.  Bwmey  ▼. 
H*^r-.  441 

K  W'"<?*Vr  ?r  s><  tb»  c^Gs^'jusinsr  party  ia  aa  equity  suit  has 
Svt  C' :  :5  -"^  ^^"ft  ^x-.-^tf  J  as  to  bar  hb  riirtit  to  relief  depends  largely 
^,vu  :^«^  <tr,-^2&>rAa»c<9  c<f  tbe  puticulAr  can;  and  tbe  final  decis- 
V*  X  :  >»  A  >^^--^  V  ^^?¥^  coaiauted  to  t&e  rhjacellor,  Fleming 
T.  *    ry    y.  183 

»  X  )»/.f.r  r  w  7»rTv-ix»K'  rf  fxra  ^r-^r^v  from  a  tenanf.  takes  them 
4^,\w;  u  .^<  «J>f«  ^  ^^»  .»4£d.jr\I  ;:::i.^  c^e  sLUate.  for  onpaid  i«nt 


Index.  677 

LANDLORD  AND  TENANT.    Continued. 

The  statute  itself  gives  to  such  purchasers  of  this  class  of  property  suf- 
ficient warning  to  put  them  on  inqftiry.    Finney  v.  Harding,  98 

2.  A  lessee  of  farm  lands,  the  relation  being  entered  into  pending  an 
appeal  by  his  lessor  from  an  adverse  decision  in  an  action  of  ejectment 
involving  the  land  in  question,  can  not  hold  the  crops  raised  thereon » 
though  severed  from  the  soil,  where  the  judgment  in  behalf  of  the 
plaintiff  in  such  suit  is  affirmed  in  the  higher  court.  heGinnia  v.  Fer- 
nandea,  424 

i^.  Upon  suit  to  recover  possession  of  leased  coal  lands,  it  is  held: 
That  the  words  in  the  lease  fixing  the  date  for  the  payment  of  the  rent, 
were  merely  to  fix  dates  for  settlement,  and  did  not  bind  the  lessees 
absolutely  to  mine  coal  before  those  days;  that  the  lessees  were  not 
bound  to  open  the  mine  by  means  of  a  shaft  upon  the  land  itself;  that 
it  was  their  right,  if  they  so  preferred,  to  open  the  mine  by  means  of 
a  shaft  and  a  subterranean  drift  started  upon  other  land,  provided  they 
prosecuted  such  work  with  reasonable  diligence,  and  that  the  trial 
court  properly  found  that  the  lessees  used  reasonable  diligence  to  open 
the  mine.    King  v.  Edwards,  558 

LIBEL— See  Slander  and  Libel,  1. 

LIENS — See  Insubanob,  11;    Landlord   and  Tenant,  1;  Negotiablb 
Instruments,  8. 

LIMITATIONS — See  Municipal  Corporations,  14;  Negotiable  Instru- 
ments, 1;  Partnership,  2;  Practice,  11. 

1.  The  mere  fact  of  a  payment  by  a  debtor  owing  an  account  of  a  sum 
not  more  than  sufficient  to  cover  items  of  recent  origin,  without  proof  of 
knowledge  as  to  numerous  items  of  older  date,  long  barred  by  the  stat- 
ute, is  not  sufficient,  per  se,  to  relieve  such  barred  items  therefrom. 
Crum  v.  Higold,  282 

2.  An  action  on  a  judgment  of  a  justice  of  the  peace  falls  within  the 
provisions  of  Sec.  15  of  the  statute  of  limitations  and  is  barred  in  five 
years.    American  Ins.  Co.  v.  Arbuckle,  369 

MANDAMUS— See  Hiohwats,  1,  2;  Railroads.  5;  Schools,  1,  3. 

MASTER  AND  SERVANT. 

1.  The  question  whether  one  servant  was  the  fellow-servant  of 
others  in  the  employ  of  the  same  master,  is  for  the  jury.  Joliet  Steel 
Co.  V.  Shields,  b^S 

2.  In  an  action  brought  by  a  servant  to  recover  from  hb  employer 
for  the  loss  of  a  leg  through  the  alleged  negligence  of  other  serv- 
ants of  his  said  employer,  this  court  holds,  that  the  declaration 
after  issue  joined  sufficiently  disclosed  a  cause  of  action;  that  plaintiff 
was  not  a  fellow-servant  of  those  through  whose  negligence  the  acci- 
dent occurred;  that  when  injured  he  was  in  the  exercise  of  ordinary 
care;  that  the  instructions  given  for  him  were  not  seriously  defective, 
and  declines  to  interfere  with  the  verdict  in  his  behalf.    Id.,  598 

MECHANIC'S  LIEN. 

1.  Upon  a  petition  to  enforce  a  mechanic's  lien,  it  being  stipulated 
that  no  liens  that  any  of  the  parties  holding  claims  against  the  common 
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debtor  might  have,  shiuld  be  lost  or  postponed  by  reaaoD  of  delay  dur- 
ing the  pendency  of  the  suit,  and  that  the  rights  of  the  respective 
parties  thoold  be  determined  in  the  csiune,  thii»  court  holds  that  the 
stipniation  was  a  sufficient  basis  on  which  to  afford  relief,  and  fonnd  a 
decree  determining  and  enforcing  the  rights  of  the  parties  without  the 
neceseity  of  croas-bitls,  and  that  the  decree  of  the  court  below  denying 
the  petition,  was  supported  by  the  evidence,  the  materials  in  qui^stion 
not  having  b*en  furnished  within  one  year,  as  required  by  Sec  3,  Chap. 
82,  H.  S.     Haf^HWHl  v.  Br&wMell,  347 

MINES~See  Landlord  and  Tenant,  3. 

MORTGAGES— See  Practicr,  22:  Repletih.  2.  3. 

1.  In  the  case  presented,  it  having  been  determined  in  a  chancery 
proceeding  between  the  same  parties  that  a  note  and  chiittel  mortgage 
had  been  given  by  ap,  el  lees  to  appelhint  to  secure  the  performance  of 
an  original  agreement  between  the  parties,  and  that  appellees  had  not 
complied  with  their  part  of  it,  this  court  holds  that  appellant  was  en- ' 
titled  to  hold  the  property  covered  by  the  mortgage,  or  so  much  thereof 
as  would  cover  the  costr  and  expenses  occasioned  by  appellees*  failuie 
to  comply  with  their  contract     Prince  y.  Dulin,  118 

2.  Upon  a  bill  to  foreclose  a  mortgiig*,  it  being  contended  that  the 
note  it  was  given  to  secure  had  been  paid,  the  evidence  being  sharply 
conflicting  and  the  credibility  of  the  witnexses  of  prime  importance  in 
the  consideration  of  the  case,  this  court  declines  to  interfere  with 
decree  for  plaintiff.     DoJan  v.  Farrell^  144 

3.  In  proceedings  to  foreclose  a  mortgage  executed  under  the 
approval  of  the  County  Court,  conveying  the  property  of  minor  heirsi, 
they  can  question  it«  validity.     Kingman  v.  Harmon^  529 

4.  The  purchiiser  of  incumbered  lands  is  not  estopped  from  denying 
the  validity  of  a  mortgage  thereon  merely  bec^iuse  he  prepared  ^^ 
petition  to  the  County  Court  to  procuro  leave  to  m  >rtffage,  and  advised 
the  mortgagee,  though  not  as  his  attorney,  that  the  loan  contemplated 
would  be  a  f^afe  one.    Id.^  529 

5.  In  the  case  presented,  the  interest  of  the  widow  in  the  purchase 
money  of  the  pr**mise8  in  question,  due  the  estate  of  her  deceased  son, 
can  not  be  reached  in  the  foreclosure  proceedings  upon  the  mortgages 
being  declared  void.    ld.„  529 

6.  The  petition  of  a  mortgagee,  in  a  mortgage  executed  pendente 
life  by  the  complainant,  in  an  action  brought  to  have  defendant's  title 
declared  an  equitable  mortgage,  the  mortgagee  being  complainant's 
solicitor,  for  the  right  to  intervene,  the  petition  having  been  filed  after 
issues  joined,  and  the  report  of  the  master  filed,  was  properly  dismissed 
by  the  court  below.    Mngnuseon  v.  CharJson^  580 

MUNICIPAL  CORPORATIONS. 

1,  Upon  a  bill  in  chancery  filed  by  three  village  trustees  to  prevent 
another  from  exercising  the  functions  of  such  office,  it  is  held:  That 
the  evidence  failed  to  support  the  allegations  of  the  bill;  and  that  the 
bill  failed  to  i  resent  grounds  for  equitable  jurisdiction.  Hilligoss  v. 
Gnnsladef  45 
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2.  Where,  by  express  statutory  provision,  the  president  and  trustees 
of  a  village  are  vested  with  the  power  to  judge  of  the  election  and 
qualifications  of  their  own  members,  the  exercise  of  this  power  is  one 
of  the  public  duties  of  the  board,  and  chancery  will  not  interfere  there- 
with where  no  property  rights,  strictly  considered,  are  concerned. 
Id.,  45 

3.  In  an  action  against  a  city  for  an  injury  received  from  a  defect- 
ive sidewalk,  the  burden  is  on  the  plaintiff  to  prove  due  care.  City  of 
hoopeston  v.  Ends,  75 

4.  The  duty  of  a  city  to  keep  its  sidewalks  in  repair  is  not  an  abso- 
lute one.  Reasonable  diligence  in  that  behalf  is  all  that  is  required. 
Id.,  75 

5.  The  erection  by  a  city  of  an  enbankment  in  a  highway  fourteen 
feet  high  and  thirty  feet  wid'%  a  street  car  track  with  rails  three  inchf's 
high  running  just  to  one  side  of  the  center  line  thereof,  constitutes 
negligence.     City  of  Danville  y.  Mekemson,  112 

6.  The  fact  that  the  city  has  other  streets,  perfectly  safe,  which  the 
plaintiff  might  have  used,  can  not  be  urged  in  defense  to  an  action  for 
the  recovery  of  damages  for  an  accident  due  to  its  negligence.    Id.. 

112 

7.  Where  a  person,  in  the  exercise  of  due  care,  is  injured  by  the 
combined  result  of  accident  and  neflriigance  of  a  cit^*.  and  the  injury 
would  not  have  occurred  but  for  such  negligence,  the  city  will  be  liable. 
Id,,  112 

•  8.  Where  an  injury  is  the  result  of  accident  and  the  fault  of  the 
defendant  combined,  and  each  is  necf^ssary  in  the  combination  to  pro- 
duce the  injury,  the  defendant  is  liable  therefor.  City  cf  Champaign 
V.  Jones,  ,         179 

9.  In  an  action  against  a  city  for  alleged  negligence  in  the  care  of 
its  streets,  where  the  evidence  showed  that,  on  the  first  of  March,  the 
mud  and  slush  had  been  scraped  to  the  middle  of  the  street,  and  allowed 
to  remain  there  in  a  ridge  over  night,  when  it  froze,  and  was  not 
removed  for  a  week,  when  the  accident  occurred,  this  court  holds  that 
the  jury  were  warranted  in  finding  that  the  city  was  gailty  of  negli- 
gence.   Id,,  179 

10.  Canvassing  or  taking  orders  for  books,  pictures,  etc,  is  not 
peddling  or  hawking  within  the  meaning  of  the  statute  authorizing 
municipal  corporations  to  lic3nse  or  prohibit  the  same.  Bawling 8  v. 
Village  ofCerro  Gordo,  215 

11.  An  ordinance  providing  that  a  person  engaged  in  canvassing  or 
taking  orders  shall  be  required  to  take  out  a  peddler's  license,  is  void. 
Id.,  215 

12.  In  a  prosecution  under  a  municipal  ordinance  touching  conduct 
likely  to  frighten  horses  and  embarrass  the  passage  of  vehicles,  thii 
court  declines,  in  view  of  the  evidence,  to  interfere  with  the  judgment 
against  the  defendant.     Mashburn  v.  City  of  Bloomington,  245 

13.  A  city  is  powerless  to  confer  a  right  so  to  use  its  streets  as  to 
hinder  or  obstruct  the  concurrent  use  by  the  public  thereof.  C,  B. 
d^  Q.  R.  R.  Co.  V.  City  of  Quincy,  877 
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14.  While  statutes  of  limitation  do  not  ran  againHmanicipal  corpo- 
rations as  to  public  rights,  the  principle  of  estoppel  in  pain  may  be  so 
applied.    Id.,  877 

15.  In  an  action  brouf^bt  to  enjoin  a  niilroad  conipanT  from  placing 
obstructions  in  certain  portions  of  city  streets,  the  deed  under  which 
the  company  claimed  the  right  to  act  in  the  p^emi^(e8  containing  a 
provision  that  they,  or  portions  thereof  in  which  any  right  and  privi- 
leges were  granted  to  the  company,  should  be  by  them  so  gra<led  and 
their  tracks  so  laid,  that  carriages,  w.iflrous,  drays  and  vehicles  of  all 
kinds  might  conveniently  cro^s  the  same,  lii^held:  Thiit  the  decree 
in  behalf  of  the  plaintiff  was  within  the  provisions  of  the  deed,  and 
that  the  same  was  supported  by  the  evidence,    /(f.,  877 

16.  In  an  action  by  a  city  employe  to  recover  from  the  municipality 
compensation  for  assistance  rendered  him  by  his  minor  son,  this  court 
holds  that  the  right  of  recovery  depends  upon  the  amount  of  Fteam 
power  fnrni'thed  a  company  named » in  accordance  with  a  resolution 
passed  by  the  city  council.    City  of  Litchfield  v.  Ward,  392 

17.  in  an  action  of  debt  for  the  recovery  of  penalties  for  divers 
Tiolations  of  an  ordinance  touching  the  sale  of  intoxicating  liquors, 
this  court  holds  as  erroneous  the  a.sfiessment  of  attorney's  fees  in  a  cer- 
tain sum  upon  esich  conviction,  as  costs.  Gipps  Brewing  Co.  v.  City  of 
Virginia,  618 

18.  A  failure  to  allege  in  the  declnmtion  the  existence  of  a  provision 
warranting  such  assessment  in  an  ordinance,  will  prevent  the  recovery 
thereof.    Id.,  518 

19.  In  a  declaration,  in  an  action  against  a  city  to  recover  damages 
for  the  death  of  a  person  killed  by  the  bursting  of  a  cannon  in  a 
public  street,  the  allegation  that  the  defendant  did  knowingly,  wrong- 
fully and  negligently  permit,  etc.,  etc.,  will,  taken  in  connection  with 
the  rest  of  the  dt'claration,  be  construed  to  me;in  that  the  permission 
charged  was  the  failure  of  the  city  to  interfere  and  stop  the  acts  com- 
plained of,  and  not  a  positive  permission  given  in  advance.  ArmM  v. 
Citg  <^  Knoxville,  604 

^0.  The  negligence  of  police  or  peace  officers  in  failing  to  stop  the 
firing  of  a  cannon,  known  to  be  dangerous,  upon  the  streets  of  a  city, 
does  not  render  the  city  liable  to  the  administratrix  of  a  person  killed 
as  the  result  of  such  negligence.    Id.,  604 

.NEGLIGENCE — See  Instructions  2,  5,  15;  Municipal  Corporations, 
5,  6,  7.  9,  20;  Railroads,  21. 

1.  The  use  of  a  young  and  inexperienced  horse  does  not  necessarily 
constitute  negligence.     City  of  Danville  y,  Makemson,  112 

2.  It  does  not  constitute  negligence,  as  a  matter  of  law,  for  a  pas- 
senger waiting  for  a  train  at  a  depot  to  go  upon  the  platform  before  it 
is  necessary  for  him  to  board  the  same.  He  is  not  required  to  remain 
in  the  waiting  room.     C.  ^  A,  R.  B.  Co.  v.  Woolridge,  237 

NEGOTIABLE  INSTRUMENTS-See  Witnessks,  1,  2. 

1.  Where  indorsees  of  a  promissory  note,  on  which  the  statute  of 
limitations  had  run,  indorsed  upon  its  back  an  agreement  to  accept  a 
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NEGOTIABLE  INSTRUMENTS.     Continued. 

8am  lefts  than  the  amount  for  which  it  wan  driven,  in  full  satisfaction 
thereof,  during  the  current  year,  and  the  maker  wrote  below  **  I  accept 
the  above  condition  **  and  Kifrned  his  name,  this  court  holds  that  the 
act  in  question  constituted  a  valid  contract  on  which  an  action  would 
lie  at  its  maturity.     Whitta'er  v.  Crow,  Hargadine  db  Co,,  *29 

2.  Interest  at  six  per  cent  (the  original  note  providing  for  jnterest 
at  ten  per  cent)  t-hould  be  allowed  after  the  maturity  of  the  new  con- 
tract.   Id.,  29 

8.    Upon  a  bill  to  enforce  a  vendor*s  lien  for  a  purcha«Q  money  note, 

the  decree  of  the  Circuit  Court  is  affirmed,  the  sole  quet^tion  being  as  to 

'  alleged  payment  thereof.    Mat-fin  v.  Field,  66 

4.  The  guarantor  of  a  promissory  note  given  to  a  bank  can  not  de- 
fend in  an  action  against  him  on  the  same  by  the  bank,  on  the  ground 
that  the  maker,  a  corporation  which  hud  been  a  depositor  of  plaintiff, 
had  funds  in  the  bank  sufficient  to  pny  the  note,  where  the  only  basis 
for  such  claim  is  that  the  bank  had  credited  itself  with  certain  checks, 
paid  by  it,  but  which  were  irregularly  signed,  the  same  having  been 
made  and  uned  by  the  officers  of  the  corporation  in  its  business  and  for 
its  benefit,  and  where  some  months  had  elapsed  since  the  payment  of 
the  checks  (the  bank  book  of  the  depositor  having  been  several  times 
balanced)  and  the  bink  hiid  received  no  notice  of  dissatisfaction  until 
the  bringing  of  suit.    Metropolitan  National  Bank  v.  Race,  126 

5.  In  an  action  on  a  promissory  note  given  for  the  premiums  on 
policies  of  insurance,  to  which  the  defense  was  that  the  company's 
agent  fraudulently  misrepresented  to  defendant  the  content)  of  the 
application  signed  by  defendant  at  the  time  the  note  was  given,  the 
weight  of  the  evidence  being  strongly  against  the  truth  of  the  allega- 
tions of  fraud,  this  court  declines  to  interfere  with  verdict  for  plaintiff. 
Leinweber  v.  Forest  City  Ins.  Co.,  190 

6.  Wh  re  a  payee  places  hie  name  with  the  maker  on  the  face  of  a 
note  for  the  purpose  of  constituting  himself  a  joint  niiiker,  such  signa- 
ture can  not  be  treated  by  a  third  party  as  a  blank  indorsement  Coates 
V.  Harmon,  204 

7.  If  a  payee  signs  a  note  at  the  time  it  is  executed  by  the  maker, 
and  upon  an  understanding  that  it  shall   only  serve  as  a  memorandum 

'     between  tliem,  no  subsequent  statement  by  the  payee,  in  the  absence  of 
the  maker,  will  render  the  latter  liable  to  a  third  person.     Id.,        204 

8.  In  the  case  presented,  this  court  holds  that  certain  instructions 
given  in  behalf  of  plaintiff,  touching  indorsements  in  blank,  should 
have  been  so  qualified  as  to  show  that  the  position  of  the  signature  of 
the  payee  raised  no  presumption  that  it  was  intended  as  an  indorse- 
ment, and  that  one  refused  on  behalf  of  defendant,  touching,  among 
other  things,  the  alleged  understanding  upon  which  the  payee's  signa- 
ture was  written,  should  have  been  given.     Id.,  204 

9.  A  clause  in  a  promissory  note,  executed  in  this  State,  February 
12, 1876,  providing  for  *' interest  payable  annually,  and  if  not  so  paid 
to  become  principal  and  bear  the  same  rate  of  interest,"  was  not  usuri- 
ous, and  was  within  the  contracting  power  of  the  parties.  Boir^ 
wan  V.  Neely,  856 
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NEW  TRIAL 

L  A  special  finding;  by  a  jury  on  one  question  of  fact  directly  con- 
trary to  the  evidence,  should  lessen  the  confidence  of  the  court  in  their 
judgment  on  other  points.    MeFall  v.  Smith,  463 

2.  Where  quest ioni^,  not  properly  arising  upon  the  evidence,  are  so 
mingled  before  the  jury  with  the  real  issue  in  the  ca-se  as  to  render  it 
doubtful  upon  what  ground  the  jury  based  their  verdict,  the  same 
should  Im  set  aside.    Id.,  463 

3.  Hypothotici!  questions  to  experts,  not  fairly  based  upon  the  evi- 
dence, and  which  liavo  a  tendency  to  mislead  and  prejudice  the  jury. 
are  to  be  considered  by  the  court  in  determining  whether  a  new  trial 
should  be  granted.     Id.,  463 

NOTICE— See  Landlord  and  Tenant,  1 ;  Practice,  5. 

OPTIOMS— See  Contracts,  6. 

PARENT  AND  CHILD— See  Husband  and  Wife,  5.  6. 

1.  An  appeal  to  the  Circuit  Court  will  not  lie  from  an  order  entered 
by  the  County  Court  for  the  adoption  of  a  child  under  the  provLsionn  of 
chapter  4,  R.  S.     Meyer  $  v.  Mei/ers,  189 

2.  It  in  the  duty  of  a  father,  if  bis  means  are  sufficient,  to  maintain 
and  educate  his  children  during  their  minority  according  to  their 
station,  even  though  the  children  have  separate  estates,  and  the 
burden  is  on  him  to  show  the  necessity  of  contribution  from  the  chil- 
dren's estates.  The  circumstances  of  father  and  children  aro  to  be 
considered  in  deciding  what,  if  any,  contributions  suouli  be  made. 
Bedford  v.  Bed/oi  d,  4  ft 

8.  In  the  cnse  presented,  this  court  holds  that  the  County  Court,  in 
allowing  a  claim  against  the  estate  of  claimant's  father  for  the  use  by 
him  of  land  left  by  the  deceased  mother,  and  in  passing  upon  counter- 
claims thereto,  had  equitable  jurisdiction.     Id.,  455 

4.  In  the  case  presented,  this  court  holds  that  the  circumstance^ 
proved  sufficiently  raised  an  implied  promise  on  the  port  of  a  father  to 
pay  for  the  support  of  his  infaut  child.     Bedford  v.  Bedford,  460 

PARTIES. 

1.  \Vhere  an  injury  is  received  through  the  neglifrence  of  the  serv- 
ants of  a  railroad  corporation,  in  the  hands  of  a  receiver,  the  action  for 
such  injury  is  properly  brought  against  the  receiver  of  the  company  at 
the  time  the  action  is  brought,  though  he  was  not  the  receiver  at  the 
time  the  accident  occurred.     McNulfa  v.  Lockridge,  86 

2.  A  suit  ag^iinst  a  common  carrier  may  be  maintained  in  the  name 
of  any  person  having  either  a  general  or  special  property  in  the  goods 
involved,  and  an  action  properly  brought  by  such  person  will  be  a  bar 
to  any  subsequent  suit  against  the  carrier  by  another  party  having 
either  a  general  or  special  property  in  the  same  goods  for  the  same 
damasres.    7.  C.  R.  R.  Co.  v.  Miller,  259 

3.  The  nominal  plaintiff  in  a  garnishee  proceeding  before  a  justice 
of  the  peace  is  a  party  to  the  suit,  and  has  the  right  of  appeal  from  the 
judgment  rendered  by  the  justice.  Such  plaintiff  has  also  the  right  to 
appeal  to  this  court  from  an  order  of  the  Circuit  Court  dismissing  his 
appeal.     Murphy  v.  Consolidated  Tank  Line  Co.,  612 
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partnership. 

1.  Upon  the  dissolution  of  a  i»rtnership  between  appellant  nni 
appellee,  and  th')  eettleoient  of  the  partnership  affairs,  an  agreement 
was  signed,  which  provided  that  appellant  should  pay  appellee 
3i»154.80for  his  entire  intf^rest  in  the  business  and  property  of  the 
firm,  including  all  interest  in  the  book  accounts  due  Raid  firm,  and  pay 
all  unpaid  debts  or  claims  against  it.  There  was  pre<<ent  a  book  of 
accounts  Hhowing  $1,975  due  the  firm,  which  app3llee.  who  had  been 
the  bookkeeper,  said  '*  was  in  the  neighborhood  of  correct.*'  Appel- 
lant afterward  learned  that  a  considerable  amount  of  these  accounts 
bad  been  paid  to  appellee.  Upon  action  brought  by  appellee  to  recover 
the  unpaid  balance  of  the  amount  provided  by  tb^  above  agreement,  in 
which  the  defense  was  partial  failure  of  consideration,  it  is  held:  That 
appellee  had  purchased,  not  an  interest  in  a  definite  amount  of 
accounts,  but  appellee's  interest,  whatever  it  was;  and  that  the  ques- 
tion whether  appellee  was  guilty  of  deceit,  was  one  of  fact,  and  the 
judgment  of  the  trial  court  would  not  be  disturbed  on  that  point. 
Mentzer  v.  Robinson,  151 

2.  Upon  a  bill  filed  to  secure  the  settlement  of  a  partnership,  and  for 
an  accounting,  although  the  same  had  been  finally  dissolved  more  than 
five  yearH  previous  thereto,  this  court  holds  that  the  statute  of  limita- 
tions did  not  bar  the  relief  asked,  it  appearing  that  within  that  time 
there  had  been  consultations  as  to  unsettled  matters,  requests  and 
promises  to  account,  and  credits  and  charges  by  defendant,  who  was 
settling  the  partnership  business  agsiinst  complainant  on  account 
of  partnership  claims  collected  and  paid  by  him.  Randolph  v. 
Inman,  246 

3.  Upon  a  bill  filed  to  settle  a  partnership,  this  court  is  unable  to 
determine  from  the  record  the  basis  upon  which  the  trial  court 
decided  certain  questions  presented,  and  therefore  reverses  the  decree 
and  remands  the  cause  with  directions,  to  the  end  that  the  matters 
in  dispute  may,  upon  another  trial,  be  finally  disposed  of.  Miller  v. 
Dyas,  385 

4.  Upon  a  bill  filed  by  a  meml)er  of  a  firm,  calling,  among  other 
t-hings,  for  an  itemized  statement  of  paym  *nts  made  with  partnership 
funds,  by  a  defaulting  copartner,  to  liquidate  private  debts  due 
manufacturers  with  whom  such  firm  habitually  dealt,  suit  having  been 
brought  by  them  against  the  firm  to  recover  a  balance  due  and  unpaid, 
and  that  such  payments  be  applied  in  satisfaction  of  the  firm  indebted- 
ness, this  court  holds  that  the  promise  of  complainant  to  af>sume  such 
payments  was  conditional,  not  absolute,  and  declines  to  interfere  with 
the  decree  in  his  behalf.     Warder  v.  Sweetaer,  567 

5.  Upon  suit  brought  by  a  former  member  of  a  defunct  copartner- 
ship agsiinst  a  firm  succeeding  it  in  business  and  assuming  it«  liabili- 
ties, to  recover  for  payments  made  by  him  of  certain  liabilities  of  the 
old  firm  after  the  formation  of  the  new  one,  this  court  holds  that  by  a 
contract  executed  subsequently  to  the  payments  in  question,  plaintiff 
had  released  the  defendants  from  liability  upon  certain  items  named, 
and  that  no  recovery  could  be  had  therefor.    Martin  v.  Rhea,  636 
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PiilR^N^AL  INJCTRIBS^See  Ev^roKifCB.  4:  Mabtbr  ahd  Skbyant,  2; 
MoNiciFAL  Cokpokationh;  Railuoads. 

PLEADING— See  Insurance,  h  2,  3;  Municipal  Corporations,  18,  19. 

L    In  an  action  against  a  receiver,  in  his  reprewntutive  character, 

allegations  in  the  declaration  of  the  orders  of  conrt  appointing  the 

defendant  and  his  predecessor,  are  admitted  b]r  a  plea  of  the  general 

issue  and  need  not  be  proved.    MeNuIta  ▼•  Lockndge^  86 

2.  In  an  action  to  recover  damages  for  an  injury  inflicted  on  plaint- 
iff's horse  by  the  bull  of  defend.int,  it  is  held:  That  the  averment  that 
by  reason  of  the  negligence  and  default  of  the  defendant  in  failing  to 
keep  his  part  of  a  line  fence  in  repair,  the  horse  passed  into  defendant's 
pasture  and  was  gored,  was  a  sufficient  averment  that  the  result^ 
charged  were  caused  by  his  negligence.     Burke  v.  Daley,  326 

POWERS. 

1.  The  recital  in  a  power  of  attorney  of  the  specific  purpose  for 
which  it  was  given,  to  wit,  to  collect  a  debt  doe  the  constituent,  and 
with  the  proceeds  pay  an  obligation  of  his,  does  not  affect  its  character 
as  a  naked  power,  nor  presently  divest  or  invest  an  interest  in  the  fund, 
and  the  collection  by  the  attorney,  after  the  death  of  the  constituent, 
of  the  debt  and  the  application  of  the  proceeds  to  the  payment  of  the 
specified  obligation  of  deceised,  does  not  release  deceased's  debtor  from 
subsequently  paying  the  administrator.     Garber  v.  Meyers,  17o 

PRACTICE— See  Appral  and  Error;  Contracts.  2;  Former  Adjttdi- 
CATION,  2,  3,  4;  Injunctions.  1;  Instructions,  1;  Nrw  Trial; 
Partirs,  3;  Railroads,  4;  Rkfleyin,  5;  Special  Interroga- 
tories. 1. 

1.  A  judgment  in  favor  of  the  plaintiff  in  an  action  of  replevin 
having  been  affirmed  by  this  court,  a  stipulation  was  filed  in  the  court 
below  to  waive  order  of  afiirmance,  reinstate  the  case  and  submit  it  to 
the  judge  of  the  court:  Held,  that  an  appeal  would  lie  from  the  judg- 
ment entered  upon  trial  under  the  stipulation.    Pnnee  v.  Dtilin,    118 

2.  Although  a  motion  appears  in  the  record,  yet  where  it  bears  no 
file  mark  and  it  does  not  appear  that  it  was  brought  to  the  attention  of 
the  court  below,  no  error  can  be  held  to  have  been  committed  regard- 
ing it.     Eitchie  v.  Village  qf  Warrenehurg,  181 

3.  Where,  on  trial  in  the  County  County  of  an  appeal  from  a  justice, 
papers  are  missing,  which  the  tranticript  shows  to  have  been  issued  by 
the  justice,  the  proper  practice  is  to  issue  a  rule  on  the  justice  to  send 
them  up.  or  if  they  have  been  lost  to  require  the  plaintiffs  to  supply 
copies.    Id.,  181 

4.  An  objection  to  the  admission  of  evidence  can  not  be  urged  here, 
the  same  not  having  been  specifically  called  to  the  attention  of  the  trial 
court.    Id.,  181 

5.  A  paper  filed  by  a  third  party  in  an  equity  case,  purporting  to  be 
a  cross-bill,  without  leave  of  court,  is  not  constructive  notice  to  the 
ptirties  to  the  action  of  the  claims  therein  set  up.     Fleming  v .  Weagley, 

183 

6.  The  clerk  of  the  Circuit  Court  may,  in  vacation,  at  the  request 
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PRACTICE.     Continued. 

of  the  State*s  attorney,  issue  subpoenas  for  witne^tses  to  app<>ar  before 
the  grand  jury  at  the  ensuing  term  of  court.     O'Hair  v.  The  People, 

277 

7.  An  appeal  to  the  Circuit  Court  from  an  order  entered  by  the 
County  Court,  on  petition  of  an  administratrix  to  sell  real  estate,  may 
be  granted  at  any  time  during  the  term.  The  time  for  appeal  is  not 
limited  to  twenty  days.    Lewis  v.  Flowree,  314 

8.  This  court  will  not  reverse  a  judgment  merely  for  the  purpose  of 
permitting  the  recovery  of  nominal  damages.  Meyer  v.  Hense,  Goodell 
dt  Co,,  a28 

9.  This  court  will  not  interfere  with  the  judgment  of  the  trial  court 
where  the  bill  of  exceptions  fails  to  show  a  motion  for  a  new  trial 
made,  or  exception  to  the  judgment  entered.     Griffith  v.  Welsh,    396 

10.  It  is  not  error  for  the  jury  to  fail  to  find  and  return  in  their  ver- 
dict under  what  count  of  the  declaration  they  find  a  defendant  guilty. 
C.  dt  A,  R.  R.  Co.,  ▼.  Elmore,  418 

11.  A  request  to  find,  in  trial  without  a  jury,  that  certain  facts,  if 
found  to  exist,  would  constitute  such  a  fraudulent  concealment  as  would 
prevent  the  statute  of  limitations  commencing  to  run,  should  be  refused, 
it  being  a  question  of  fact,  not  of  law.     O^Bannon  v.  Vigus,  47J 

12.  Requests  to  find,  should  present  propositions  of  law  only,  and 
in  no  ca^  assume  the  fxistence  of  any  fact  in  dispute.  Such  proposi- 
tions should  deal  with  the  facts  claimed  only  as  hypothetical,  and  should 
state  no  fact  even  bypothetically,  unless  there  is  evidence  tending  to 
prove  it.    Id,,  473 

13.  When  the  court  is  asked  to  hold  a  proposition  of  law,  based 
upon  a  hypothetical  case,  it  should  be  correctly  and  completely  stated. 
Id.,  473 

14.  It  is  not  error  to  refuse  a  proposition  of  law  already  embodied 
in  another  holding.    Id.,  473 

15.  It  is  not  error  to  refuse  a  proposition  of  law  when  there  is 
nothing  in  the  case  calling  fv>r  its  appliciition.    Id.,  473 

16.  A  certificate  setting  forth  service  by  publication,  should  show 
that  it  was  made  by  the  publisher  of  the  paper  in  which  it  appeared. 
Riely  v.  Barton,  624 

17.  A  certificate  imperfect  in  this  respect  may  be  cured  by  other 
proof  of  publiciition  in  the  paper  in  question.    Id.,  524 

18.  The  remedy,  in  case  of  dissatisfacti  m  with  an  assessment  of 
damages  on  default,  is  a  motion  to  com'ct  the  same.     Id  ,  524 

19.  This  court  will  not  review  the  af^sessment  of  damages  on  a  default , 
in  the  absence  of  a  bill  of  exceptions  setting  forth  all  the  evidence 
heard.     Id.,  524 

20.  An  application  for  a  continuance,  made  upon  the  amendment  of 
the  declaration,  may  be  properly  overruled,  where  the  affidavit  in  sup- 
port thereof  is  admitted  in  evidence  by  the  plaintiff  in  accordance  with 
the  statute,  and  it  does  not  appear  that  the  defendant  could  have 
reasonably  been  prejudiced  in  his  defense  by  the  amendment.  C  <^  E. 
I.  R.  R.  Co.  V.  Goyette,  574 
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PRACTICE.     Continued, 

21.  All  partii  of  a  verdict  are  to  be  lo  reoonciled,  3  it  can  reaBonably 
be  done,  ■»  lo  support  the  freneml  verdict.     Id.^  574 

22.  In  the  caw  presented,  this  court  holds  that  it  was  proper  io 
require  the  conipiainant  to  pej  into  court  within  thirty  d^iys  the  amount 
found  to  be  due  to  defendant;  that  the  requirement  was  supported  by 
the  stipulation  under  which  the  acooontinsr  was  had,  and  that  as  com- 
p  ainant  was  seeking  to  redeem  from  an  iiUeged  equitable  mortgage 
he  mu5tt  be  regsirded  in  equity  as  bringing  the  amount  due  into  court. 
Magnu9Mn  r.  CkcHaon,  581 

23.  Where  a  party  mak«v  an  eif art  to  perfect  his  appeal  from  the 
judgment  of  a  justice  of  the  peace  and  files  some  sort  of  a  bond,  the 
Hime  can  not  be  diArai^sed  beeinae  of  imperfections  in  the  bond  until  a 
rule  h:is  firi*t  been  entered  on  the  appellant  to  file  a  good  one.  Murphy 
▼.  Conttol'dated  Tank  Line  Co,t  612 

24.  Where  plaint iiTs  counsel  waives  the  opening  argument  and  the 
defendant's  counsel  thereupon  waives  argument,  it  is  proper  for  the 
court  to  refuf«  plaintiff's  counsel  the  right  to  address  the  jury.  Crea- 
per  V.  Blank',  615 

25.  The  verdict  of  a  jury  upon  a  question  of  fact  alone  which  has 
been  fairly  submitted,  must  stand,  althousrh  it  may  appear  to  be  against 
the  weight  of  evidence,  unless  it  is  apparent  oi  the  face  of  the  record 
that  the  jury  were  actuated  by  passion  or  prejudice.  Shelf  on  v. 
OBilew,  641 

26.  An  appeal  will  He  to  this  court  from  a  judgment  entered  in  an 
action  of  c:ifte  for  alleged  negligence,  where  it  is  stipulated  that  a  jury 
be  waived;  that  proof  of  n«»glig»*nce  be  waived;  that  the  case  be  itub- 
mitted  to  a  particular  judge,  and  that  when  he  shall  have  determined 
the  compensatory  damages,  judgment  shall  be  entered  for  one>half  the 
amount  so  found.    Brvwn  v.  Galesburg  Pressed  Brick  and  J  He  Co., 

650 

27.  The  same  consideration  is  due  to  the  finding  of  the  court,  in  a 
trial  without  a  jury,  upon  a  question  of  fact,  as  to  the  verdict  of  a  jury, 
and  that  finding  will  not  tw  set  aside  unless  manifestly  against  the 
weight  of  the  evidence.    Id.»  650 

PRINCIPAL  AND  SURETY. 

1.  The  sureties  on  the  official  bond  of  a  constable  are  liable  for 
illegal  acts  on  his  part  while  engaged  in  making  an  arrest.  Cash  v. 
People,  250 

RAILROADS— See  Carrirrs;  Evidence,  7. 10, 11;  Instructions,  12, 14; 
Municipal  Corporations,  15;  Neguoencb,  2:  Parties,  1,  2. 

1.  In  an  action  against  a  railroad  company  for  damages  to  a  team 
at  a  crossing  in  a  village  in  which  the  negligence  charged  is  a  viola- 
tion of  an  orilin.ince  as  to  speed,  a  stipulation  that  the  ordinance  put 
in  evidence  '*  was  duly  certified  under  the  seal  of  the  corporation,  as 
required  by  law,*'  and  that  it  was  *'  duly  passed  and  published  as 
required  by  law,**  avoids  the  necessity  of  further  proof  that  the  ordi- 
nance was  in  force.    /.  C.  R.  R.  Co.  v.  Fishell,  41 

2.  The  failure  of  plaintiff  to  stop  and  look  and  listen  before  going 
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up  n  the  track  at  the  time  of  the  accident  can  not  be  said,  under  the 
circumstances  of  the  case  presented,  to  con^titate  negligence  as  matter 
of  law.    /d.,  41 

3.  In  an  action  ai^iinst  a  railroad  company  for  injuries  to  stock 
upon  defendant's  track,  alleged  to  have  been  caused  by  the  negliarent 
management  of  one  of  its  trains,  this  courts  declines  to  interfere  with 
verdict  for  phiintiff.    P.  D.  dt  E.  Ry.  Co.  v.  Powell,  53 

4.  In  an  action  on  a  promise'by  the  general  freight  agent  of  a  rail- 
road com  p'iny  to  give  a  rebate  on  certain  freicrht  charg<»8,  it  is  held 
that  the  plea  of  said  company,  alleging  that  the  promise  was  without 
authority  and  void  under  the  statute  aarainst  discrimination,  should 
have  been  held  good  on  demurrer.  /.  D.  dt  S.  R.  R,  Co,  v.  Dacis  dt 
Finneff,  67 

5.  Upon  a  petition  for  tnandnmu » to  compel  a  railroad  company  to 
build  a  sewer  in  accordance  with  the  requirements  of  a  city  ordinance, 
this  court  holds  that  the  allegations  that  the  sewer  was  necessary  to 
the  proper  drainage  of  the  street  in  which  it  was  to  be  built,  and  for 
the  proper  grading  thereof,  were  es9enti:il  under  the  terms  of  the 
original  ordinances  srran ting  the  right  of  way,  by  virtua  of  which  it  was 
sought  to  compel  defendiint  to  build  the  sewer,  and  therefore,  that  a 
denial  of  these  allegations  by  answer,  raised  a  question  of  fact  neces- 
sary to  be  determined,  and  that  the  demurrer  to  the  answer  should 
have  been  overruled.     0.  <t  M.  Ry.  Co,  v.  The  People,  69 

6.  In  an  action  by  a  section  han  1  against  the  railroad  company 
employing  him,  to  recover  for  injuries  alleged  to  have  been  caused 
through  the  negligent  management  of  one  of  its  trains,  thi!^  court  holds 
that  the  judgment  of  the  trial  court  in  behalf  of  the  plaintiff  is  unsup- 
ported by  the  evidence.     C,  B.  dt  Q.  R,  R,  Co.  v.  Peterson,  139 

7.  Where  a  passenger  is  ejected  from  a  railway  car  for  non-payment 
of  fare  at  a  pltce  other  than  a  sbition,  he  can  not  recover,  as  part  of 
his  damnge!>,  for  injuries  received,  being  in  poor  health,  from  unneces- 
sarily walking  to  his  home,  several  miles  distant,  when  the  station  at 
which  he  boarded  the  train  was  within  five  or  ten  minutes  walk  of  the 
point  of  ejectment.     O.  dh  M.  Ry.  Co.  v.  Burrow,  161 

8.  It  is  the  duty  of  trainmen  to  use  ordinary  care  in  looking  ahead, 
and  in  discovering  whether  or  not  any  obstructions  are  on  the  track. 
It  is  not  sufficient  to  use  due  care  after  animals  are  discovered,  if,  by  the 
u»e  thereof,  they  misrht  have  been  seen  in  time  to  avoid  an  accident. 
C.  (t  A.  R.  R.  Co.  V.  Legg,  218 

9.  In  an  action  against  a  railroad  company  to  recover  for  the  over- 
flow of  plaintiff's  lands,  alleged  to  be  due  to  insufficient  culverts 
through  defendant's  embankment,  it  is  held:  That  the  mere  owner- 
ship of  the  ri<?ht  of  way  by  the  defendant  constituted  no  defense;  that 
the  right  to  build  and  operate  the  road  carried  with  it  the  duty  skillfully 
to  construct;  and  that  for  injury  caused  by  faulty  construction  the 
remedy  is  clear  and  may  be  applied  as  often  as  injury  occurs.  O.  /. 
<^  W.  R.  R.  Co.  v.  Dooley,  228 

10.  In  the  case  presented,  this  court  holds  that  the  admission  of 
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evidence  as  to  the  increased  flow  oi  water  from  tile  drainajre,  for 
which  defendant  was  not  bound  to  provide  outlet,  was  not  reversible 
error,  the  jury  harini;  been  clearly  and  correctly  instructed,  and  the 
special  findings  showing  that  they  followed  the  iniftructions  given.    Id., 

11.  In  an  action  under  Sees.  63-4,  Chap.  114,  R.  S.,  providing  pen- 
alties for  the  obstruction  of  highways  by  railroad  corporations  in  leav- 
ing locomotives  and  cars  at  intersections  thereof,  it  is  unnecessary  to 
allege  that  the  corporal  ion  in  question  is  the  owner  of  the  railroad. 
/.  <*  St.  L.  R.  B.  Co.  ▼.  Prople.  286 

12.  Such  corporation  is  liable,  under  Sec  64,  for  the  penal^  pro- 
vided therein  for  each  offense  alleged  and  proved  in  the  action,  the  same 
as  in  the  ca.«e  of  an  engineer  or  conductor.    7d.,  286 

13.  An  owner  of  real  estate,  located  upon  a  highway,  is  entitled  to 
damages  wlien  the  same  is  rendered  less  safe  with  reference  to  commu- 
nication with  his  property,  through  the  building  and  operation  of  a 
railroad  contiguous  thereto.    L.  E.  dt  W.  B.  E.  Co.  v.  Scoit,         29J 

14.  Tb^re  is -no  legal  distinction  between  damages  suffered  in  such 
manner  and  where  the  injury  arises  from  the  obstruction  of  the  road 
itself.     /</.,  292 

15.  In  such  cases  certain  elements  of  damage  arise,  so  far  as  such 
pr  *perty  owner  is  concerned,  which  are  not  fully  shared  by  the  general 
public     /i/.,  292 

16.  In  an  action  against  a  railroad  company  to  recover  damages  for 
an  injury  received  by  a  perM)n  while  ridins  on  its  raid  upon  a  compli- 
mentary pasA,  it  i^  hfJd:  That  a  question  to  a  juror  by  plaintiff *s 
oounftel  si9  to  whether,  if  it  should  appeair  in  evidence  that  the  plaintiff, 
when  he  rec«fived  the  injury,  was  riding  on  a  pass,  that  fact  would  influ- 
ence his  verdict  in  the  case,  wiS  not  material  error.  J.  S.  Ry.  Co.  v. 
Soufktrorth,  307 

17.  Where  evidenee  tendu  to  show  a  company *s  track  to  have  bet* n 
in  the  satue  condition  shortly  before  and  after  ibe  accident  occurred,  it 
raises  a  presumption  that  it  was  in  such  condition  at  the  time  thereof; 
and  such  evidence,  if  material,  is  admissible.    Id.,  307 

18.  The  plain  object  of  the  statute  requiring  railroad  companies  to 
give  signals  at  highway  crossings  is  to  protect  persons  who  may  be 
about  to  cross  the  track  and  to  obviate  danger  of  collisions.  Failure  to 
comply  with  the  statute  does  not  render  a  company  liable  to  a  person 
injured  in  an  adjacent  field  by  reason  thereof.  WiUiamav.  C.  dt  A.  R. 
R.  Co.,  339 

19.  In  the  absence  of  legislation  or  municipal  regulation  a  railroad 
may  adopt  such  rate  of  speed  for  its  trains  as  it  deems  advisable,  pro- 
viding it  is  reasonably  safe  to  passengers  being  transported*    C,  B 
dt  Q.  B.  B.   Co.   V.  Flortns,  3C5 

20.  It  is  not  the  duty  of  an  engine  driver,  on  nearing  a  crossing,  to 
stop  bis  train  for  the  purpose  of  avoiding  a  collision  with  a  team  he 
may  see  approaching,     /if.,  365 

21.  In  an  action  to  recover  from  a  railroad  company  for  injuries  in- 
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flicted  upon  a  team  at  a  highway  cross!  njjf,  this  court  holds  that  the  de- 
fendant was  not  guilty  of  negligence  in  the  premises,  but  that  the 
plaintiff  was  negligent  in  failing  to  look  for  trains  before  driving  upon 
the  track.     Id.,  865 

22.  In  an  action  against  a  railroad  company  to  recover  for  loss  by 
fire,  alleged  to  have  been  set  by  one  of  its  locomotives,  this  court  holds 
th:it  a  special  finding  of  the  jury  setting  forth  that  there  was  not  suf- 
ficient proof  to  enable  it  to  find  at  which  of  two  places  charged,  the 
fire  originated,  was  not  inconsistent  with  a  general  verdict  against  the 
defendant,  and  constitutes  no  ground  for  setting  aside  the  same.  C.  db 
E.  1.  R.  R.  V.  Goyette,  574 

23.  The  omission  of  the  word  **  dangerous  '*  before  the  word  "  com- 
bustible *'  from  an  instruction  upon  the  duty  of  the  railroad  company 
to  keep  its  right  of  way  clear  of  dry  weeds  and  combustible  material, 
etc.,  did  not,  in  the  case  presented,  constitute  reversible  error,    /d.,  574 

24.  It  is  proper  to  strike  out  of  the  instructions  of  a  defendant  in 
any  action  of  this  character  such  portion  thereof  as  pretends  but  fails 
to  cover  the  ground,  touching  the  means  and  methods  a  railroad  com- 
pany is  bound  to  adopt  for  the  prevention  of  damages  by  fire  from  loco- 
motives.   Id.,  574 

25.  The  appliances  in  such  cases  roust  be  the  most  approved,  ihey 
must  be  kept  in  the  best  of  running  order,  and  the  methods  and  man- 
ner of  running  and  handling  the  engines  must  be  free  from  negligence 
on  the  part  of  those  in  charge.    Id.,  574 

RATIFICATION"— See  JuDGMEavTs  and  Decrees,  2. 

REAL  PROPERTY— See  Guaranty,  1;  Witnesses,  8. 

1.  Where  the  natural  course  and  outlet  for  water  on  the  land  of  one 
owner  is  over  the  land  of  another,  such  course  can  not  be  obstructed. 
Patneaud  v.  Claire,  564 

2.  A  purchaser  of  land  knowing  that  a  ditch  runs  across  it  from  the 
land  of  another,  can  not  lawfully  close  the  same.    Xi.,  554 

RECEIPTS— See  Delivery,  L 

1.  Receipts  in  writing,  while  evidence  against  the  signer  of  high 
character,  are  not  conclusive,  but  are  subject  to  explanation,  correction 
or  contradiction.     O^Bannon  v.  Vigua,  474 

2.  The  weight  to  be  given  to  such  a  receipt  or  admission,  and  the 
question  whether  it  has  been  satisfactorily  explained,  is  for  the  trial 
court  to  decide.     Id.,  474 

RECEIVERS— See  Parties,  1. 

REMEDIES— See  Administration,  5. 

REMOVAL  OF  CAUSES— See  Evidence,  8. 

REPLEVIN. 

1.  In  an  action  of  replevin  this  court  declines  to  consider  alleged 
errors  of  the  court  bebw,  it  not  appearing  that  injury  resulted  there- 
from.    Welch  V.  Miller,  110 

2.  In  an  action  on  a  replevin  bond,  given  by  a  party  who  sought 

YoL.  XXXII  M 
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to  reclaim  aa  fixtnret  covered  bj  a  real  eftate  mortgage,  certain  prop- 
erty which  had  been  taken  on  forecloenre  of  a  chattel  mortgage,  the 
replerin  tnit  haring  been  dismisied  and  writ  of  rtiomo  awarded,  it  is 
held:  That  a  Terdictfor  one  cent  damaget  waa  wrong,  a  portion  of  the 
propertj  in  controvenj  being  clearly  petaonal  property.  Howell  ▼. 
Barnard,  120 

8.  In  the  caae  presented,  it  is  held:  That  the  plaintiff  in  the 
teplcTin  suit  and  defendant  in  the  action  on  the  bond,  waa  not  estopped 
by  the  allegation  in  hit  affidaTit  for  writ  of  replevin  that  the  property 
waa  peraooal  property,  from  showing  in  mitigation  of  damages,  that 
the  property  was  actoally  real  and  therefore  not  covered  by  the  chattel 
mortgage.    Id.,  120 

4.  In  an  action  of  replevin,  brought  to  recover  posicwiion  of  some 
pigs,  where  the  question  was  one  of  identity,  which  was  in  some 
respects  a  matter  of  opinion,  the  verdict  of  the  jory  is  entitled  to  the 
same  weight  aa  npon  a  pore  qnestion  of  feet.    Brown  v.  Walker,    199 

5.  Where  in  an  action  of  replevin  the  trial  court  instracted  the  jory 
to  find  as  in  case  of  non-suit,  which  was  accordingly  done,  and  the 
motion  for  a  new  trial  being  overruled,  "it  was  ordered  that  the 
defendant  recover  of  the  plaintiff  poetession  of  the  property,  with  one 
cent  damages  and  costs,  with  execution  therefor,  and  that  a  writ  of 
retomo  habendo  should  issue  therein,"  the  judgment  was  correct  in 
substance  and  sufficient  in  form.    Fowler  v.  Richardson,  252 

6.  A  horse  attached  as  the  property  of  another,  may  be  replevied 
by  the  perM>n  selling  him,  upon  the  understanding  that  title  should  not 
pass  until  check  given  for  purchase  price  should  be  paid,  at  amy  time 
previous  to  payment     Gould  v.  Howell,  349 

7.  Property  in  the  lawful  possession  of  another  under  a  distress 
wanant  should  not  be  replevied  without  previous  demand.  Ehle  v. 
Deitz,  547 

8.  It  is  proper  in  an  action  of  replevin  brought  to  recover  property 
distrained,  to  submit  to  the  jury,  upon  the  request  of  the  plaintiff,  the 
question  whether  a  reasonable  time  was  given  for  the  appointment  of 
apptaisprs  to  value  the  Ram<*,  after  delivery  of  the  schedule  and  before 
the  institution  of  the  suit    Id.,  547 

SALES— See  PARTHmsHip,  1. 

1.  In  an  action  upon  a  promissory  note  given  by  the  purchaser  of  a 
separator,  the  contention  involving  the  questions  of  warranty  and  set- 
off, this  court  declines  to  interfere  with  verdict  for  defendant  Ault- 
man  v.  Osborne^  130 

2.  An  order  calling  for  the  shipment  of  an  engine  is  complied  with 
by  an  offer  to  deliver  one  in  the  town  where  the  same  was  written- 
Aultman  dt  Co.  v.  HenJereon,  331 

3.  Where  a  contract  of  sale  contains  provisions  fixing  the  righfce  of 
tbe  parties  thereto,  in  cane,  after  trial,  the  machine  in  question  fails  to 
comply  with  the  warraDty  contained  therein,  the  purchaser  can  not 
decline  to  receive  the  same  npon  the  ground  that  the  year  before,  in 
other  hands,  it  failed  to  work  properly.    /<2.,  831 
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4.  A  machine  that  has  been  repaired  will  be  presamed  to  be  in 
working  order  and  it  is  the  duty  of  a  person  ordering  Buch  a  machine 
to  give  it  a  £air  trial.  .  Id  ^  331 

5.  From  the  evidence  addaced,  this  court  holds  that  defendant  gave 
a  warranty  to  plaintiff  at  the  time  of  the  sale  in  question.  Anderson 
▼.  Donaldson,  404 

6.  In  the  case  presented,  this  court  holds  that,  although  an  instruc- 
tion given  for  the  plaintiff  was  defective,  in  that  it  left  to  be  inferred 
that  a  mere  statement  by  the  defendant  that  certain  hogs  were  sound, 
regardless  of  the  time  at  which  it  was  made  or  its  object,  would,  if 
relied  upon  by  the  plaintiff,  constitute  a  warranty,  yet,  as  the  evidence 
disclosed  no  such  declarations  except  at  the  time  of  the  sale,  and  other 
instructions  were  clear  and  positive  to  the  effect  that  the  statements 
should  have  been  made  for  the  purpose  of  assuring  the  buyer  of  the 
truth  of  the  facts  affirmed  and  thereby  inducing  a  sale,  such  errors  did 
no  harm.    Id.,  404 

7.  Where  one  question  in  issue  was  as  to  the  termtf  of  a  contract  of 
sale  of  tread  power  and  stave  cutter,  the  court,  upon  the  case  as  pre* 
sented,  properly  refused  to  instruct  the  jury  that  any  statement  made 
by  one  of  the  contracting  parties  after  the  sale,  would  not  bind  him, 
nor  affect  the  validity  of  the  original  contract     Creager  v.  Blanks 

615 

SCHOOLS— See  Contracts,  4. 

1.  Upon  a  petition  for  mandamus  to  compel  school  directors  to 
permit  the  use  of  a  certain  series  of  text  books,  alleged  to  have  been 
adopted  by  the  board  at  a  meeting  at  which  all  were  present,  it  will  be 
presumed  that  the  meeting  was  either  a  regular  or  special  one,  and  a 
demurrer  setting  forth  that  it  is  not  alleged  that  the  action  taken  was 
at  a  regular  meeting,  as  required  by  statute,  will  be  overruled.  The 
People  V.  Frost,  242 

2.  Reasonable  notice  is  necessary  to  require  attendance  of  the 
directors  at  a  special  meeting  of  the  board;  but  if  all  the  members  come 
together  and  by  mutual  agreement  hold  a  meeting,  any  objection  to  the 
shortness,  or  absence,  of  notice  is  waived.    Id,,  242 

3.  Upon  a  judgment  awarding  a  writ  of  mandamus  to  compel  a  board 
of  education  to  reinstate  a  pupil  in  a  public  school,  it  is  held:  That  the 
granting  of  costs  against  the  board,  with  the  award  of  execution  there- 
for, was  error,  and  that,  although  such  error  was  corrected  by  amend- 
ment in  the  court  below,  after  the  record  had  been  brought  here  on 
appeal,  yet  the  costs  of  the  appeal  must  go  against  the  appellee.  Board 
(^  Education  v.  Helston,  300 

4.  The  suspension  of  a  pupil  until  he  shall  comply  with  the  require- 
ments of  the  board  can  not  be  construed  to  extend  beyond  the  current 
school  year.    Id.,  300 

5.  One  who  is  improperly  excluded  from  the  common  schools  sus- 
tains an  injury  which  the  law  will  redrem,  but  the  enjoyment  of  the 
rights  thus  furnished  by  the  State  at  public  expense  is  necessarily  con- 
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dltiooed  upon  that  degree  of  good  oonduct  on  the  port  of  each,  which  is 
indi«penMable  to  the  comfort  and  progreM  of  others.    Id. ,  SOO 

6.  It  is  within  the  discretion  of  the  board  to  require  a  pnpil  to 
inform  the  board  of  the  name,  given  to  him  by  another  pupil,  of  a 
patty  who  bad  been  guilty  of  a  groat  breach  of  rules,  and,  upon  hifi 
refuiiu I.  to  suspend  him.    Id.,  900 

7.  By  gross  prc^nity  and  Tulgarity  to  the  board,  the  pupil  forfeitR 
his  right,  if  any,  to  reinstatement.    Id.,  300 

S:-:PARATE  maintenance— See  HusBAiro  akd  Wifb.  1. 

SET-OFF-  See  Attachment,  2;  Salks,  1. 

1.  A  defendant  can  set  off  a  judgment  obtained  by  a  third  party 
asrainst  the  plaintiff  and  assigned  to  the  defendnnt  before  suit  brought. 
Young  V.  Young,  109 

SHERIFFS. 

1.  Under  the  laws  of  this  State  it  is  a  part  of  the  official  duty  of  the 
sheriff  to  keep  the  county  jail.  lie  is  entitled  to  no  compensation 
therefor  in  addition  to  his  salary,  except  as  it  may  be  provided  by  the 
county  board,  and  he  can  not  maintain  an  action  against  the  county  for 
money  paid  by  him  to  an  assistant  jailer.     Goff  v.  Douglass  County^  145 

SliANDER  AND  LIBEL. 

1.  In  an  action  for  slander,  this  court  holds  that«  demurrer  to  the 
declaration  was  properly  sustiiined,  the  wordi*  charged  not  being 
actionable  p$r  ss  and  no  sufficient  averments  appearin^r  to  show  that 
the  same  touched  the  plaintiff  in  **some  office,  business  or  employ- 
ment.**   McLaughlin  v.  Fisher,  54 

SPECIAL  FINDINGS— See  New  Tuiau  1;  Railroads,  22. 

SPECIAL  INTERROGATORIES. 

1.  The  trial  court  necessarily  possesses  some  discretion  as  to  the 
number  and  character  of  the  special  interrogat^^ries  to  be  submitted  to 
the  jury,  and  in  the  case  presented  that  discretion  was  not  abused. 
J.  S.  By.  Co.  V.  Souihworth,  307 

STATUTES. 

1.  A  statute  will  never  be  held  to  be  repealed  by  implication  if  such 
presumption  can  hi*  avoided  on  any  reasonable  hypothesis.  President, 
etc.,  V.  Ti  wn  of  Rushville,  320 

2.  In  the  case  presented,  it  is  held  that  Sec.  4,  Art.  7,  of  the  charter 
of  the  town  in  question,  in  regard  to  the  disposition  of  road  and  bridga 
taxes,  was  not  repealed  by  the  subsequent  general  law  of  1883.    Id., 

320 

TRUSTS. 

1.  Complainants  are  children  of  appellee  by  a  former  wife,  who 
died  intestate.  Prior  to  his  first  wife*s  death  she  became  entitled, 
under  the  will  of  her  father,  to  a  distributive  share  of  his  pernonai 
estate.  She  personally  settled  with  the  executor  of  her  father's  estate 
for  this  share,  by  receiving  from  him  a  note  given  by  her  husband  as 
part  of  the  purchase  price  of  their  home  farm,  purchased  by  hiui  some 
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TRUSTS.    Continued. 

time  before,  and  havingr  indorsed  upon  another  Himilar  note  the  balance 
of  the  share  due  her.  The  note  paid  in  full  she  turned  over  to  her 
husband.  The  husband  subsequently  paid  out  of  his  own  means  the 
biilanoe  of  the  other  note.  Subsequently  the  wife,  with  her  husband, 
sold  land  devised  to  her  by  her  father,  and  the  proceeds  were  chiefly 
used  for  household  expenses  and  by  the  husband  in  his  business.  Held: 
That  appellee,  there  bein^r  no  evidence  of  an  express  trust,  was  not 
chargeable  as  a  trustee  of  the  funds  or  property  received  from  his  wife 
for  the  benefit  of  her  or  her  children;  and  that  even  if  the  wife  had 
been  pre>)umed  to  have  purchased  the  notes,  which  were  secured  by  a 
purchase  money  lien  on  the  home  farm,  to  protect  her  dower  right,  and 
she  were  to  be  considered  as  subrogated  to  the  creditor's  security,  thiit 
lien  could  not  be  enforced  under  a  bill  seeking  to  charge  the  husband 
as  trustee.    Reed  v.  Reed,  21 

2.  Moneys  advanced  by  a  trustee  to  purchase  an  outstanding  title 
of  property  in  which  the  cestui  que  trust  has  an  equitable  interest,  will 
be  treated  in  equity  as  so  much  advanced  for  the  benefit  of  the  cestui 
que  trust,  the  trustee  having  a  lien  on  the  property  until  reimbursed 
for  the  advancement,  and  he  must  account  for  all  profits  arising  out  of 
the  transaction.    Johnston  v.  Fletcher,  589 

USURY— See  Neootiabub  Ikstrumbnts,  9. 

WAIVER— See  EvrosNCB,  14. 

WARRANTY— See  Insurance,  4;  Sales,  1,  6. 

WATEEtS— See  Railroads,  9, 18;  Real  Pbopekty.  1,  2. 

WITNESSES— See  Evidence,  5;  Instructions,  10,  13. 

1.  In  an  action  on  a  promissory  note  by  the  administratrix  of  the 
indorsee,  he  having  died  after  suit  brought,  where  the  defense  relied 
on  was  fraud  and  circumvention  on  the  part  of  agents  of  the  payee  in 
procuring  the  signature  to  the  note,  the  maker  of  the  note  was  a  com- 
petent witness  under  Sec.  2,  Chap.  51.  R.  S.,  8d  exception,  as  to  con- 
versations or  transactions  with  him  testified  to  by  said  agents  at 
plaintiff*s  instance,  said  agents  having  a  direct  interest  in  the  result  of 
the  suit.     Butz  v.  Schwartz,  156 

2.  If  payee*s  agents  did  not  have  a  direct  interest  in  the  result  of 
the  suit,  then  defendant  was  a  competent  witness  as  to  conversations  or 
admissions  by  him  testified  to  by  these  agents  at  plaintiff*s  instance, 
under  the  4th  exception.  Under  this  exception  all  that  was  said  and 
done  on  the  occasion  testified  to,  the  resgesfca,  was  admissible.    Id.,  156 

3.  In  an  action  by  creditors  of  the  husband  to  set  aside  a  convey- 
ance of  real  property  made  to  the  wife  by  the  husband,  the  latter  is  a 
competent  witnesa  for  the  wife.    Fleming  v.  Weogley,  183 
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